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REAUTHORIZATION  OF  LEGAL  SERVICES 
CORPORATION 


TUESDAY,  MAY  16,  1995 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:05  p.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  George  W.  Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Bob  Inglis,  Steve 
Chabot,  Michael  Patrick  Flanagan,  Bob  Barr,  Jack  Reed,  John  Bry- 
ant of  Texas,  and  Robert  C.  Scott. 

Also  present:  Representative  John  Conyers,  Jr. 

Staff  present:  Raymond  V.  Smietanka,  chief  counsel;  Roger  T. 
Fleming,  counsel;  Charles  E.  Kern  II,  counsel;  Susana  Gutierrez, 
secretary;  Agnieszka  Fryszman,  minority  counsel;  Julian  Epstein, 
minority  staff  director;  and  Paul  Drolet,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  GEKAS.  We'll  recess  until  we  have  a  quorum. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we  will  now 
reconvene  the  hearing  in  which  the  subject  matter  is  well  known 
to  all,  the  issue  being  whether  or  not  the  Legal  Services  Corpora- 
tion should  be  reauthorized.  There  will  be  perhaps  two  separate 
hearings  to  be  held  following  this  one,  at  least  two,  and  the  issue 
will  remain  the  same.  During  the  course  of  events,  we  will  hear 
from  every  hue  of  opinion  on  this  very  volatile  subject  matter. 

There  also  will  be  abject  opponents  of  Legal  Services  who  would 
like  to  see  the  program  zeroed  out.  There  will  be  ardent  advocates 
of  Legal  Services  who  will  want  to  expand  its  role  in  our  society. 
There  will  be  those  who  will  reluctantly  support  reauthorization  if 
X,  Y,  and  Z  types  of  modifications  and  restrictions  were  applied. 
There  are  others  who  are  equivocal  in  many  different  ways  on  dif- 
ferent arenas  of  conduct  or  activity  on  the  part  of  Legal  Services, 
and  we  will  hear  from  them  all  as  well. 

I  might  say  at  the  outset  that  we  have  a  rather  complete  witness 
list,  but  one  which  is  still  being  filled  for  the  subsequent  hearings. 
There  are  two  witnesses  who  have  already  testified  on  this  matter 
who  are  not  present  today  but  whose  testimony  has  already  af- 
fected the  testimony  that  you  are  about  to  give.  That  testimony 
was  of  Senator  Pete  Domenici  and  Representative  Kasich,  who  pro- 

(l) 


mulgated  the  budget  resolution  out  of  committee  recently.  Both  of 
them  have  stated  in  fiscal  terms  what  the  future  of  Legal  Services 
will  be.  I  must  say  that  their  testimony,  through  their  respective 
work  on  the  budget,  will  hover  over  and  affect  and  be  affected  by 
every  bit  of  testimony  that  we  will  hear  today  or  in  the  subsequent 
hearings. 

We  should  also  keep  in  mind  that  even  those  who  want  to  reluc- 
tantly or  fervently  preserve  Legal  Services  would  like  to  see  it 
transferred  to  State  block  grant  concept.  Others  want  to  see  great- 
er responsibility  taken  by  local  bar  associations  and  their  members 
on  a  pro  bono  basis.  Many  variations  of  the  theme  will  occur,  but 
one  thing  that  I  want  everyone  to  know — and  this  may  be  a  shock 
to  a  lot  of  people — I  intend  to  have  an  open  mind  during  the  whole 
process.  In  so  doing,  you  can  be  sure  that  your  views,  your  con- 
cepts, will  be  heard. 

With  that,  I  now  yield  to  the  gentleman  from  Rhode  Island,  the 
ranking  minority  member,  Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman,  and  thank  you  for  calling 
these  hearings  on  the  Legal  Services  Corporation. 

This  is  a  particularly  appropriate  time  to  hold  these  hearings  be- 
cause, as  you've  mentioned,  it  has  been  recommended  by  the  House 
Budget  Committee  that  Federal  funding  for  this  program  be  termi- 
nated. It's  a  recommendation  that  I  do  not  support. 

The  Legal  Services  Corporation  was  created  in  1974  during  the 
Nixon  administration  with  bipartisan  support.  Its  mission  then,  as 
now,  is  to  ensure  access  to  civil  justice  for  low-income  Americans. 
The  Legal  Services  Corporation  has  survived  past  attacks  because 
local  legal  services  programs  are  effective  in  accomplishing  their 
mission.  They  have  qualified  staff,  are  locally  controlled,  and  re- 
sponsive to  local  priorities,  have  the  support  of  local  and  State  bar 
associations,  and  they  produce  real  results  for  their  clients,  results 
that  probably  could  not  be  replicated  as  efficiently  and  as  cheaply 
through  other  means.  Any  program,  however,  can  be  improved,  and 
I  know  our  witnesses  will  be  able  to  give  us  some  advice  in  that 
area. 

I  commend  you  again,  Mr.  Chairman,  for  putting  together  a  com- 
prehensive opening  day  of  hearings.  The  witnesses  have  a  wide 
array  of  experiences  and  views  to  share  with  us,  and  I  look  forward 
to  hearing  from  them. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  rule  has  been  enunciated  by  the  Chair  as  to 
opening  statements  which  we  will  restrict  so  that  we  can  expedite 
the  remainder  of  the  hearing. 

The  first  panel  was  scheduled  to  be  replete  with  Members  of 
Congress  who  have  views  on  this  subject.  I  note  the  presence  of  the 
gentleman  from  Maryland,  Mr.  Cardin,  and  will  accord  him  the  ex- 
traordinary privilege  of  testifying  first.  I  also  see  the  gentlemen, 
Mr.  Skaggs  and  Mr.  Spratt.  Well,  why  don't  the  three  gentlemen 
take  the  witness  chairs. 

We  will  receive,  without  objection,  any  written  statements  that 
may  have  been  submitted  by  our  colleagues  or  any  that  they  wish 
to  submit. 

So  we  will  begin  with  Mr.  Skaggs. 


STATEMENT  OF  HON.  DAVID  E.  SKAGGS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  COLORADO 

Mr.  SKAGGS.  Mr.  Chairman,  thank  you  very  much  for  the  oppor- 
tunity to  appear  before  the  subcommittee  on  a  very  important 
issue. 

Our  constitutional  guarantee  of  equal  rights  under  the  law  is,  I 
think,  among  our  most  revered  statements  of  what  we  believe  this 
American  civilization  to  be  about.  But  that  statement  is  meaning- 
less unless  we  have  equal  access  to  the  courts  and  to  counsel  to 
have  rights  enforced  even  on  behalf  of  those  who  are  unable  to  pay 
for  legal  services. 

If  we're  going  to  have  a  government  of  law  in  this  country,  then 
I  think  we  also  have  a  responsibility  to  ensure  that  rights  under 
the  law  are  not  available  only  to  the  highest  bidder,  and  that  is 
why  I  strongly  support  reauthorization  and  adequate  funding  for 
the  Legal  Services  Corporation. 

I  have  tried,  as  a  practicing  lawyer  before  being  elected  to  Con- 
gress, to  implement  what  I  believe  in  theory,  in  practice,  by  being 
a  long-time  volunteer  attorney  with  Boulder  County  Legal  Services, 
an  affiliate  of  Legal  Services  of  Metropolitan  Denver.  That  organi- 
zation receives  something  like  60  percent  of  its  operating  budget, 
as  do  other  Colorado  legal  services  entities,  from  the  Legal  Services 
Corporation.  As  with  the  experience  I'm  sure  my  colleagues  from 
other  States  will  testify  about,  if  this  funding  were  to  be  elimi- 
nated, it  is  a  virtual  certainty  that  local  sources  of  funding  and  vol- 
unteer activities  of  the  private  bar  could  not  make  up  the  dif- 
ference. 

I  think  our  civilization  will  be  judged  in  the  long  haul  by  the  ex- 
tent to  which  we  make  real  a  sense  of  community  in  this  country. 
And  absent  the  kind  of  commitment  to  equality  of  opportunity  in 
the  courts  inherent  in  the  Legal  Services  Corporation  and  its  affili- 
ates around  the  country,  I  think  we  will  fall  far  short  of  the  kind 
of  civilization  that  I  want  to  hand  on  to  my  children  and  my  grand- 
children. So  I  urge  the  chairman  and  my  colleagues  on  the  sub- 
committee to  give  their  support  to  a  reauthorization  bill  that  will 
continue  to  make  real  the  promise  of  equal  justice  in  this  country. 

Thank  you. 

Mr.  Gekas.  Our  colleagues  at  the  witness  table  have  been  joined 
by  the  gentleman  from  Pennsylvania,  Mr.  McHale.  We  will  now  ask 
Mr.  Cardin  to  state  his  views  for  the  record. 

STATEMENT  OF  HON.  BENJAMIN  L.  CARDIN,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Mr.  Cardin.  Thank  you,  Chairman  Gekas  and  Mr.  Reed  and 
members  of  the  subcommittee. 

I  come  here  today  in  strong  support  of  the  reauthorization  of  the 
Legal  Service  Corporation  Act.  I  come  wearing  two  hats.  First,  as 
a  Congressman  from  the  Third  Congressional  District  of  Maryland 
and  a  former  member  of  this  committee,  and  particularly  on  this 
subcommittee,  which  has  the  Legal  Services  Corporation.  And  sec- 
ond, I  come  as  chairman  of  the  Maryland  Legal  Services  Corpora- 
tions on  which  I  serve  and  have  served  for  the  last  several  years. 
Maryland  created  its  own  Legal  Services  Corporation  in  1982.  It 
was  specifically  created  by  our  general  assembly  because  of  the 


legal  services  funding  cuts  in  the  early  1980's  by  the  Federal  Gov- 
ernment. 

Using  constant  dollars,  and  adjusting  for  the  number  of  people 
in  poverty  today,  the  current  appropriation  for  legal  services  equals 
about  48  percent  of  what  we  were  appropriating  in  the  early 
1980's.  Clearly,  the  Federal  Government  has  reduced  its  commit- 
ment to  helping  poor  people  gain  access  to  our  legal  system.  Many 
States,  including  Maryland,  have  tried  to  fill  that  void.  This  com- 
mittee, more  than  any  other  committee  in  Congress,  knows  the  im- 
portance of  our  judicial  system.  To  provide  equal  access  to  that  sys- 
tem no  one  should  be  denied  redress  because  of  his  economic  cir- 
cumstances. 

You  also  know  as  well  as  I,  that  the  types  of  cases  financed  with 
the  help  of  the  Legal  Services  Corporation  are  what  are  generally 
known  as  core  cases  or  general  civil  legal  cases,  such  as  domestic 
relations  cases.  In  my  State,  the  largest  number  of  cases  handled 
by  legal  services  are  domestic  relations  cases.  Annually,  150,000 
people  in  our  State  are  subject  to  domestic  violence.  The  Legal 
Services  Corporation  helps  provide  funding  so  that  victims  of  do- 
mestic violence  have  access  to  our  judicial  system.  Housing  cases 
are  the  second  largest  number  of  cases  handled  by  Legal  Services — 
and  I  could  go  on  and  on.  It's  the  core  type  of  cases  with  which  poor 
people  need  help  and  they  are  helped  through  the  Legal  Services 
Corporation. 

In  1987,  I  chaired  a  task  force  in  Maryland,  which  looked  at  how 
well  we  were  meeting  the  civil  and  legal  needs  of  Maryland's  poor 
people.  Although  Maryland  was  doing  better  than  the  national  av- 
erage, we  found  that  Maryland  was  meeting  less  than  one-fifth  of 
the  needs  that  were  out  there.  Only  20  percent  of  the  cases  that 
needed  help  were  receiving  it.  The  State  resources  available  for 
civil  legal  needs  were  not  enough. 

We  set  up  a  game  plan  to  try  to  fill  that  void.  We  have  imple- 
mented that  game  plan;  aggressive  State  action.  We  have  one  of 
the  strongest  pro  bono  programs,  Mr.  Chairman,  and  I  might  point 
out  that,  along  with  Mr.  Skaggs  in  Colorado,  I  serve  as  a  pro  bono 
lawyer  handling  cases.  Our  State  attorneys  handle  pro  bono  cases. 
We  established  a  clinical  program  in  our  law  schools,  which  are 
some  of  the  best  in  the  country,  in  which  legal  needs  are  being  met 
for  people,  by  law  students.  Our  bar  community  has  come  forward, 
not  only  by  providing  pro  bono  help,  but  in  our  IOLTA  program. 
We  doubled  and  quadrupled  the  dollars  that  were  being  made 
available  through  the  IOLTA  program.  Our  State  put  more  State 
money  into  legal  needs,  and  our  private  sector  came  forward  with 
help. 

With  all  that  effort,  we  were  able,  in  our  State,  to  increase  the 
amount  of  legal  services  to  which  poor  people  have  access.  But  we 
still  meet  less  than  one-third  of  the  need  in  our  State.  I  think  you'll 
find  that  Maryland  has  been  one  of  the  most  aggressive  States  in 
the  Nation  to  help  fill  the  legal  services  void.  If  the  Federal  Gov- 
ernment reduces  or  eliminates  its  support,  we  cannot  make  up  that 
difference  in  our  State;  make  no  mistake  about  it. 

The  Maryland  Legal  Aid  Bureau,  which  is  the  principal  entity 
that  provides  legal  services  to  Maryland's  poor,  receives  50  percent 
of  its  resources  for  general  civil  cases  from  the  National  Legal 


Services  Corporation.  If  those  funds  were  reduced  or  eliminated  wp 
couldn't  possibly  make  up  that  type  of  a  cut  eliminated,  we 

I  ask  you  to  be  mindful  of  the  fact  that  we  are  the  custodians 
of  our  egal  system  here  in  Washington.  The  Federal  Government 
tW  Jl  Z  a  r°le;-m  P^nership  with  local  entities,  in  mXn^ure 
that  all  of  our  citizens  have  access  to  that  legal  system  Your  action 
in  reauthorizing  this  act  will  help  us  meet  that  commTtment 

[The  prepared  statement  of  Mr.  Cardin  follows]         ment' 


Prepared  Statement  of  Hon.  Benjamin  L.  Cardin,  a  Representative  in 
Congress  From  the  State  of  Maryland 

chairman  gekas,  mr.  reed,  members  of  the  subcommittee,  i  am 
here  to  testify  in  opposition  to  the  proposed  budget  package 
which  eliminates  federal  funding  for  the  legal  services 
corporation. 

i  come  before  you,  not  only  as  a  fellow  member  of  congress, 
but  also  as  chairman  of  the  maryland  legal  services  corporation. 
the  maryland  legal  services  corporation  was  established  by  the 
maryland  general  assembly  in  1982  to  receive  and  distribute  funds 
to  non-profit  grantees  that  provide  legal  assistance  to 
maryland's  poor.  it  was  specifically  created,  after  congress  in 
1981  reduced  funding  for  the  national  legal  services  corporation, 
to  supplement  the  funding  that  maryland  received  from  the 
national  legal  services  corporation. 

i  cannot  emphasize  too  strongly  that  assuring  access  to 
justice  for  all,  regardless  of  economic  status,  is  a  joint 
federal  and  state  responsibility,  residing  in  the  united  states 
constitution  and  state  constitutions  throughout  the  land,  and 


ACKNOWLEDGED  BY  THE  U.S.  CONGRESS  SINCE  1974  BY  OUR  COMMITMENT  TO 
THE  LEGAL  SERVICES  CORPORATION. 

LEGAL  SERVICES  CORPORATION  RECEIVES  ANNUAL  FEDERAL  FUNDING 
TO  PROVIDE  FREE  LEGAL  REPRESENTATION  TO  THE  NATION'S  POOR. 
APPROXIMATELY  2  3  MILLION  PEOPLE  OVER  EIGHTEEN  ARE  LIVING  IN 
POVERTY  IN  THE  UNITED  STATES .   IN  TODAY ' S  DOLLARS ,  ADJUSTED  FOR 
THE  23.5  INCREASE  IN  POVERTY  SINCE  1981,  THE  CORPORATION  RECEIVES 
ONLY  48%  OF  ITS  1981  BUDGET. 

LEGAL  SERVICES  CASES  COVER  ALL  ASPECTS  OF  THE  LEGAL  ARENA: 
HEALTH  CARE,  ABUSE,  ADOPTION,  CREDIT  PROBLEMS,  GOVERNMENT 
BENEFITS,  FAMILY  LAW,  LANDLORD-TENANT,  MIGRANT  FARMING  AND 
EMPLOYMENT  LAW.   LEGAL  SERVICE  CLIENTS  ARE  ALL  AGES  AND  ALL 
RACES. 

LEGAL  SERVICES  ATTORNEYS,  ARE  PROHIBITED  FROM  ENGAGING  IN 
LOBBYING  OR  POLITICAL  ACTIVITIES.   ALSO,  THEY  ARE  NOT  ALLOWED  TO 
HANDLE  LAWSUITS  CONCERNING  ABORTION,  MILITARY  SERVICE,  SCHOOL 
DESEGREGATION,  OR  REDISTRICTING.   IN  ADDITION,  CONGRESS  HAS 
LIMITED  ALIEN  REPRESENTATION.   FURTHERMORE,  THERE  ARE  PROCEDURAL 
RESTRICTIONS  ON  THE  FILING  OF  CLASS  ACTIONS. 

ONE  OF  THE  LARGEST  MISCONCEPTIONS  IS  THAT  LEGAL  SERVICES 
PROGRAMS  SPENDS  MOST  OF  THEIR  RESOURCES  SUING  STATE  AND  FEDERAL 
GOVERNMENT.   SOME  LEGAL  SERVICES  CASES  HELP  THE  POOR  RECEIVE 
BENEFITS  TO  WHICH  ALL  CITIZENS  ARE  ENTITLED,  SUCH  AS  SOCIAL 


SECURITY  AND  EDUCATION.   HOWEVER,  THE  MAJORITY  OF  CASES  DO  NOT 
INVOLVE  GOVERNMENTS.   FOR  EXAMPLE,  FAMILY  LAW,  WHICH  INCLUDES  THE 
REPRESENTATION  OF  VICTIMS  OF  DOMESTIC  VIOLENCE,  IS  THE  SINGLE 
LARGEST  CATEGORY  OF  CASES  HANDLED  BY  THE  323  LOCAL  LEGAL  SERVICES 
PROGRAMS  ACROSS  THE  NATION.   ONE  OUT  OF  EVERY  THREE  OF  THE  1.7 
MILLION  CASES  THAT  LEGAL  SERVICES  PROGRAMS  HANDLE  EACH  YEAR 
INVOLVE  A  FAMILY  LAW  ISSUE.   IN  1993,  THESE  PROGRAMS  HANDLED  OVER 
52,000  DOMESTIC  VIOLENCE  CASES  AND  THOUSANDS  OF  CASES  INVOLVING 
NEGLECTED  ABUSED,  AND  DEPENDENT  JUVENILES. 

LEGAL  SERVICES  ATTORNEYS  ASSIST  VICTIMS  OF  DOMESTIC  VIOLENCE 
IN  A  VARIETY  OF  WAYS:   OBTAINING  ORDERS  OF  PROTECTION,  CHILD 
SUPPORT,  AND  DIVORCES  FROM  ABUSIVE  SPOUSES;  REPRESENTING  THEM  IN 
CHILD  CUSTODY  PROCEEDINGS;  ASSISTING  THEM  WITH  APPLICATIONS  FOR 
EMERGENCY  HOUSING  AND  OTHER  BENEFITS  THAT  ENABLE  THEM  TO  ESCAPE 
VIOLENT  SITUATIONS;  AND  HELPING  THEM  MAKE  REALISTIC  PLANS  FOR 
MOVING  FROM  DEPENDENCY  TO  SELF-SUFFICIENCY. 

OVER  150,000  WOMEN  ARE  VICTIMS  OF  DOMESTIC  VIOLENCE  ANNUALLY 
IN  MARYLAND.   THROUGHOUT  MARYLAND,  A  NUMBER  OF  ORGANIZATIONS, 
WHICH  RECEIVE  FUNDING  FROM  THE  NATIONAL  LEGAL  SERVICES 
CORPORATION  AND/OR  THE  MARYLAND  LEGAL  SERVICES  CORPORATION, 
REPRESENT  VICTIMS  OF  DOMESTIC  VIOLENCE.   THESE  GRANTEES  PROVIDED 
LEGAL  ASSISTANCE  TO  17,878  LOW-INCOME  PEOPLE  FOR  DOMESTIC 
VIOLENCE  AND  OTHER  FAMILY  LAW  PROBLEMS  DURING  FY1993. 

LET  ME  SHARE  ONE  CASE  WITH  YOU.   RACHEL  GRAY,  OF  FREDERICK 


COUNTY,  MARYLAND,  WAS  BEATEN  BY  HER  HUSBAND  THROUGHOUT  THEIR 
MARRIAGE.   MS.  GRAY'S  HUSBAND  SHATTERED  HER  JAW  AND  KEPT  THEIR 
BABY  FROM  HER  FOR  FIVE  MONTHS.   HEARTLY  HOUSE,  WHICH  REPRESENTS 
OVER  280  LOW-INCOME  CLIENTS  NEEDING  PROTECTION  FROM  DOMESTIC 
ABUSE  AND  OTHER  FAMILY  LAW  MATTERS,  HELPED  MS.  GRAY  OBTAIN  A 
DIVORCE  AND  GAIN  LEGAL  CUSTODY  OF  HER  DAUGHTER. 

HOUSING  PROBLEMS  ARE  THE  SECOND  LARGEST  CATEGORY  OF  LEGAL 
SERVICES  CASES.   OVER  TWENTY  PERCENT  OF  LEGAL  SERVICES  CASES 
INVOLVE  LANDLORD/TENANT  LAW,  EVICTIONS,  HELPING  THE  HOMELESS  FIND 
APPROPRIATE  HOUSING,  OR  THE  PREVENTION  OF  FORECLOSURE.   LEGAL 
SERVICES  ATTORNEYS  WORKED  ON  OVER  375,000  HOUSING  CASES  LAST 
YEAR.   FOR  EXAMPLE,  THE  LEGAL  AID  BUREAU  OF  MARYLAND,  WHICH 
PROVIDES  CIVIL  LEGAL  ASSISTANCE  TO  OVER  30,000  LOW-INCOME  PEOPLE 
THROUGHOUT  THE  STATE,  HELPED  RENAI  FOSTER  OF  BALTIMORE  COUNTY 
KEEP  HER  APARTMENT  WHEN  THE  LANDLORD  CANCELED  THE  LEASE  WITHOUT 
WARNING.   SIMILARLY,  THE  LEGAL  AID  BUREAU  HELPED  CHARLES  COLE  OF 
BALTIMORE  CITY  AND  OTHER  DISABLED  TENANTS  OBTAIN  A  NEEDED 
SECURITY  SYSTEM  FOR  THEIR  BUILDING.   THESE  ARE  JUST  A  FEW  OF  THE 
MANY  VITAL  SERVICES  WHICH  ARE  SUPPORTED  BY  FEDERAL  FUNDING. 

I  APPRECIATE  CONGRESS'  EFFORTS  TO  CURTAIL  THE  LITIGIOUSNESS 
OF  OUR  SOCIETY.   I  HAVE  LONG  BEEN  A  SUPPORTER  OF  LEGAL  REFORM. 
HOWEVER,  TAKING  AWAY  THE  POOR'S  ALREADY  LIMITED  ABILITY  TO  ACCESS 
OUR  LEGAL  SYSTEM  TO  PROTECT  THEMSELVES  IS  NOT  AN  ACCEPTABLE  WAY 
TO  ACHIEVE  THIS  GOAL.   SUCH  AN  ACTION  WOULD  UNDOUBTEDLY 
EXACERBATE  THOSE  SOCIAL  PROBLEMS,  (FOR  INSTANCE,  HOMELESSNESS , 
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ABUSED  CHILDREN,  ETC.)  WHICH  CAN  BE  MITIGATED  BY  THE  LEGAL 
SYSTEM. 

I  ALSO  AM  MINDFUL  THAT  CONGRESS  IS  ATTEMPTING  TO  LIMIT 
WASHINGTON-BASED  BIG  GOVERNMENT.   HOWEVER,  A  WASHINGTON 
BUREAUCRAT  DOES  NOT  DECIDE  HOW  LOCAL  LEGAL  SERVICES  PROGRAMS  WILL 
DO  THEIR  WORK  AND  SET  PRIORITIES.   LOCAL  CONTROL  OF  LEGAL 
SERVICES  IS  A  KEY  OPERATING  PRINCIPLE  OF  THE  LEGAL  SERVICES 
CORPORATION  AND  THE  PROGRAMS  IT  FUNDS.   EACH  LOCAL  PROGRAM  IS  AN 
INDEPENDENT  NON-PROFIT  CORPORATION  GOVERNED  BY  ITS  OWN  BOARD  OF 
DIRECTORS  CHOSEN  BY  THE  LOCAL  BAR  AND  LOW-INCOME  COMMUNITY 
GROUPS . 

SOME  ARGUE  THAT  LEGAL  SERVICES  ARE  THE  RESPONSIBILITY  OF 
STATE  AND  LOCAL  GOVERNMENTS,  LAW  SCHOOLS,  THE  PRIVATE  BAR  OR 
PRIVATE  CHARITIES.   THESE  ENTITIES  ALREADY  PLAY  A  SUBSTANTIAL 
ROLE  IN  PROVIDING  LEGAL  SERVICES;  HOWEVER,  THE  FEDERAL  GOVERNMENT 
STEPPED  IN  PRECISELY  BECAUSE  THEY  WERE  NOT  MEETING  THE  LEGAL 
NEEDS  OF  THE  POOR. 

LET  ME  TALK  ABOUT  MY  PERSONAL  EXPERIENCE  IN  MARYLAND  TO 
DEMONSTRATE  WHY  ELIMINATION  OF  FEDERAL  FUNDING  FOR  THE  LEGAL 
SERVICES  CORPORATION  WOULD  BE  CATASTROPHIC.   IT  IS  QUITE 
APPROPRIATE  THAT  I ,  AS  A  RESIDENT  OF  MARYLAND,  TESTIFY  HERE 
TODAY.   MARYLAND  HAS  BEEN  ONE  OF  THE  MOST  SUCCESSFUL  STATES  AT 
GENERATING  LOCAL  FUNDS,  AND  YET  MARYLAND  IS  STRUGGLING. 
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IN  1987,  SHORTLY  AFTER  I  FIRST  CAME  TO  CONGRESS,  I  CHAIRED  A 
MARYLAND  TASK  FORCE  OF  BAR  LEADERS,  STATE  LEGISLATORS,  JUDGES, 
LAW  PROFESSORS,  LEGAL  SERVICES'  ATTORNEYS  AND  OTHERS  TO  REVIEW 
THE  NEED  FOR  CIVIL  LEGAL  SERVICES  TO  THE  POOR  IN  OUR  STATE. 
AFTER  AN  EXTENSIVE  REVIEW,  WE  DETERMINED  THAT  WE  WERE  THEN 
SERVING  LESS  THAN  2  0%  OF  THE  INDIGENTS'  NEED  FOR  LEGAL  SERVICES. 
WE  ALSO  RESEARCHED  A  CONSENSUS  THAT  WE  SHOULD  UNDERTAKE  EFFORTS 
TO  INCREASE  SUCH  SERVICES  IN  MARYLAND. 

WE  HAVE  WORKED  HARD  IN  MARYLAND  TO  DO  OUR  PART  TO  INCREASE 
THE  PROVISION  OF  LEGAL  SERVICES  TO  OUR  POOR  CITIZENS,  AND  IT  IS 
MY  IMPRESSION  THAT  WE  HAVE  BEEN  ONE  OF  THE  LEADERS  ACROSS  THE 
COUNTRY  IN  THIS  AREA.   IN  ADDITION  TO  OUR  INTEREST  ON  LAWYER 
TRUST  ACCOUNT  (IOLTA) ,  PRO  BONO.  AND  LAW  SCHOOL  CLINICAL 
PROGRAMS,  WE  HAVE  ALSO  STRONGLY  ENCOURAGED  PRIVATE  DONATIONS  FOR 
LEGAL  SERVICES,  AND  OUR  STATE  GOVERNMENT  ALLOCATES  GENERAL 
REVENUE  FUNDING  FOR  CERTAIN  MANDATED  LEGAL  REPRESENTATION  IN 
CHILD  ABUSE  MATTERS  AND  FOR  MENTALLY  DISABLED  PEOPLE. 

IN  SPITE  OF  ALL  OF  OUR  EFFORTS,  THE  FUNDING  RECEIVED  FROM 
THE  FEDERAL  LEGAL  SERVICES  CORPORATION  BY  THE  LEGAL  AID  BUREAU  OF 
MARYLAND  REPRESENTS  ABOUT  50%  OF  THE  TOTAL  FINANCIAL  RESOURCES 
AVAILABLE  FOR  GENERAL  CIVIL  LEGAL  SERVICES  TO  THE  INDIGENT  IN  OUR 
STATE.   AND  WHAT  IS  EVEN  MORE  DISCONCERTING,  WE  ARE  SERVING  LESS 
THAN  A  THIRD  OF  THE  ACTUAL  NEED  FOR  LEGAL  ASSISTANCE  BY 
MARYLAND'S  POOR. 
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THE  FEDERAL  GOVERNMENT  IS  NOT  ALONE  IN  ITS  EFFORTS  TO 
TIGHTEN  THE  PURSE  STRINGS.   STATE  GOVERNMENTS  ARE  ALSO  OPERATING 
UNDER  VERY  TOUGH  FISCAL  CONSTRAINTS  TODAY,  AND  FURTHER  EXPANSION 
OF  STATE  RESOURCES  FOR  LEGAL  SERVICES  WILL  BE  VERY  HARD  TO 
OBTAIN.   ANY  REDUCTION  IN  THE  FEDERAL  CONTRIBUTION  TO  THE  LEGAL 
SERVICES  CORPORATION  WOULD  BE  DEVASTATING  IN  MARYLAND,  AS  I  AM 
CERTAIN  IT  WOULD  BE  ACROSS  THE  UNITED  STATES. 

THE  CREATION  OF  THE  LEGAL  SERVICES  CORPORATION  HAS  BEEN  ONE 
OF  THE  MOST  IMPORTANT  COMMITMENTS  BY  THE  U.S.  CONGRESS  TO  THE 
CONSTITUTIONAL  GUARANTEE  THAT  ALL  PEOPLE  HAVE  EQUALITY  BEFORE  THE 
LAW.   JUST  AS  THE  LAWS  ENACTED  BY  CONGRESS  AND  STATE  LEGISLATURES 
APPLY  TO  ALL,  ALL  PERSONS  MUST  HAVE  REDRESS  TO  EQUAL  PROTECTION 
OF  THE  LAW. 

AMERICA  NEEDS,  NOW  MORE  THAN  EVER,  THE  LEGAL  SERVICES 
CORPORATION.   ALTHOUGH  WE  ARE  EXPERIENCING  SOLID  ECONOMIC 
RECOVERY,  THERE  ARE  MORE  PEOPLE  LIVING  IN  POVERTY  TODAY  THAN  AT 
ANY  TIME  IN  THE  PAST  THIRTY  YEARS.   OVER  THE  LAST  FOUR  YEARS,  THE 
POVERTY  RATE  HAS  INCREASED  BY  ABOUT  18  PERCENT,  WITH  4  0%  OF  THOSE 
IN  POVERTY  BEING  CHILDREN.   WITHDRAWING  FUNDING  FOR  THE  LEGAL 
SERVICES  CORPORATION  WILL  EFFECTIVELY  SHUT  MILLIONS  OF  AMERICANS 
OUT  OF  THE  JUSTICE  SYSTEM. 
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Mr.  Gekas.  I  thank  the  gentleman. 

We  note  the  presence  of  the  gentleman  from  Michigan,  the  rank- 
ing minority  member  of  the  full  committee,  Mr.  Conyers;  the  gen- 
tleman from  Virginia,  Mr.  Scott;  from  Texas,  Mr.  Bryant;  the  gen- 
tleman from  South  Carolina,  as  we  had  already  indicated,  Mr. 
Inglis;  the  gentleman  from  Ohio,  Mr.  Chabot;  and  the  gentleman 
from  Illinois,  Mr.  Flanagan.  We  will  also  accept  Mr.  Barr's  state- 
ment for  the  record. 

[The  prepared  statement  of  Mr.  Barr  follows:] 
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Prepared  Statement  of  Hon.  Bob  Barr,  a  Representative  in  Congress  From 

the  State  of  Georgia 


I  wish  to  thank  Chairman  Gekas  for  his  leadership  and  for  holding 
this  hearing  on  reauthorization  of  the  Legal  Services  Corporation 
(LSC)  today.  There  are  many  critical  questions  that  must  be 
addressed.  However,  regardless  of  whether  or  not  the  LSC  is 
continued  through  appropriations,  I  feel  it  is  crucial  that  the 
program  be  subject  to  the  reauthorization  process;  its  last 
authorization  expired  in  1980. 

I  have  long  disagreed  with  a  number  of  cases  that  legal  services 
programs,  which  receive  LSC  monies,  have  chosen  to  take  on.  I  am 
reminded  of  one  such  case  from  a  few  years  back  in  Georgia  where  an 
LSC  recipient  represented  a  transsexual  against  the  Georgia 
Department  of  Health  to  overturn  a  Georgia  prohibition  on  Medicaid 
reimbursement  for  sex  change  operations.  There  are  other  similar 
stories  such  as  this  from  across  the  country,  including  very  recent 
cases  in  Massachusetts,  where  Legal  Services  Corporation  funded 
lawyers  represented  illegal  aliens,  in  apparent  flagrant  disregard 
of  prohibitions  to  the  contrary. 

In  addition,  I  am  equally  disturbed  by  the  way  many  legal  services 
programs,  through  LSC  funding,  are  carrying  out  social  policies 
such  as:   bringing  together  large  groups  of  people  in  class  action 
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law  suits  to  stop  certain  states  from  imposing  restrictions  on 
welfare  benefits  or  strong-arming  small  farmers  who  hire  much 
needed  migrant  labor  to  "settle  out  of  court,  or  face  the  expense 
of  federal  litigation"  for  an  onslaught  of  minute  charges  for  being 
in  violation  of  the  Migrant  and  Seasonal  Farm  Workers  Protection 
Act  (MIPSA) .  While  the  plaintiffs  may  have  a  right  to  bring  these 
cases  forward,  they  should  not  be  doing  it  with  the  taxpayers' 
money. 

I  realize  that  not  all  legal  service  programs  have  participated  in 
these  type  activities  and  that  many  poor  and  elderly  citizens  have 
benefitted  from  the  assistance  of  LSC  attorneys.  However,  we  must 
consider  the  overall  LSC  program  and  whether  or  not  the  heavy  cost 
outweighs  the  benefits.  As  it  is  the  corporation  can  only  provide 
one  lawyer  for  every  6,000  to  7,000  indigent  clients  anyway.  I 
would  have  to  see  dramatic  changes  in  how  the  11-member  LSC  Board 
proposes  to  do  a  much  better  job  of  safeguarding  against  abuses 
before  voting  to  reauthorize. 


16 

Mr.  Gekas.  The  gentleman  from  South  Carolina. 

STATEMENT  OF  HON.  JOHN  M.  SPRATT,  JR.,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Mr.  Spratt.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  worked  for  New  Haven  Legal  Services  when  I 
was  in  law  school  as  a  student  volunteer,  and  when  I  was  in  pri- 
vate practice  in  South  Carolina  I  helped  bring  Piedmont  Legal 
Services  to  our  part  of  the  State,  to  a  four-  or  five-county  area 
where  I  lived  and  practiced  law. 

But  I  learned  more  about  the  need  for  legal  services,  civil  legal 
services,  for  ordinary  citizens  who  couldn't  otherwise  afford  attor- 
neys, in  my  own  private  practice.  I  was  what  you  might  call  an 
honest-to-God  country  lawyer,  practiced  law  in  a  small  town  of 
about  6,000  or  7,000  people,  in  a  county  of  80,000  or  90,000  people. 
My  father  had  practiced  law  there  for  40  years  before.  We  had  a 
well-established  practice  and  a  good  practice,  but  the  day  I  hung 
out  my  shingle  and  went  into  practice  with  him,  the  first  three  peo- 
ple to  walk  in  the  office  weren't  our  established  clientele;  they  were 
people  from  families  in  crisis,  domestic  violence;  a  child,  an  infant 
who  had  been  literally  stolen  from  a  nursery  in  a  hospital;  a  kid 
who  was  accused  of  arson,  burning  down  a  house  in  a  nearby  com- 
munity, and  I  was  appointed  by  the  court  to  defend  him.  Those 
were  the  first  three  cases  that  came  into  my  office,  and  that  was 
to  be  the  nature  of  my  practice  for  the  next  12  to  13  years  that  I 
was  in  private  practice.  We  did  not  have  at  that  time  any  sort  of 
legal  services  in  our  county  or  in  any  of  the  immediate  surrounding 
counties. 

As  a  consequence,  we  lived  or  practiced  just  down  the  street  from 
the  courthouse,  and  whenever  these  people  came  into  the  court- 
house needing  help,  since  we  were  the  county  attorneys,  they  sim- 
ply sent  them  down  the  hill  to  see  us,  and  we  were  the  gateway, 
and  usually  we  had  to  send  them  back  out  the  door  because  I 
couldn't  handle  all  of  their  problems.  And  I  learned  more  about  the 
need  for  legal  services  there  in  that  private  practice  in  that  small 
town  than  I  did  working  for  New  Haven  Legal  Services  and  later 
with  Piedmont  Legal  Services  because  I  saw  that  ordinary  people, 
average  people  who  cannot  afford  an  attorney,  do,  indeed,  need 
legal  advice  and  legal  help  from  time  to  time  with  child  support, 
with  domestic  violence,  with  consumer  fraud  cases,  with  divorce, 
with  landlord-tenant  problems.  You  name  it;  the  average  citizen 
has  lots  of  legal  problems,  and  from  time  to  time  they  need  profes- 
sional legal  help. 

And  my  experience  is,  and  the  experience  of  the  whole  American 
Bar  Association,  that  we  can't  do  it.  Ben  Cardin  just  outlined  for 
you  the  steps  taken  in  the  State  of  Maryland,  and  I  could  do  the 
same  thing  in  South  Carolina.  We  take  interest  off  our  trust  ac- 
counts and  put  it  in  a  State  fund,  the  State  Bar  Foundation,  and 
try  to  provide  some  sort  of  legal  assistance  through  that  medium, 
but  it's  not  nearly  enough.  It  can't  begin  to  cover  the  need. 

We  brought  Piedmont  Legal  Services  to  the  four-county  area 
where  I  lived  and  practiced,  and  it  made  a  tremendous  difference 
for  a  very  small  sum  of  money.  And  one  observation  I  would  make 
about  it,  in  the  early  years  of  getting  it  started  up  there  were  some 
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capital  costs.  There  were  some  misstarts.  There  was  probably  some 
wasted  money.  But  they've  plateaued  out  now.  They  have  their  li- 
brary acquired.  They  have  their  office  equipment  acquired,  and  for 
the  operational  cost  you  get  a  good  return  on  the  investment,  the 
sunk  cost  that's  already  in  place  there.  If  you  abolish  this,  it  will 
take  another  generation  to  recreate  what  we  have  today. 

It  took  years  to  get  all  the  counties  in  South  Carolina,  a  small 
State,  covered.  Now  we  have  nine  legal  services  agencies  in  South 
Carolina.  All  46  counties  are  covered.  If  you  abolish  this  program, 
if  you  don't  renew  it,  reauthorize  it,  and  refund  it,  all  of  that  will 
be  uprooted  and  it  will  take  another  generation  when  we  come  to 
our  senses  and  see  that  there's  an  unmet  here  that  in  all  good  con- 
science we  can't  turn  away  from.  It  will  take  another  generation  to 
get  it  back  in  place. 

So  I  plead  with  you  not  to  turn  away  from  this  program.  Renew 
it.  Reauthorize  it.  The  funding  level  is  something  we  can  argue 
about,  but  please  renew  this  program.  Reauthorize  it.  It  is  some- 
thing that  average  Americans  desperately  and  seriously  need. 

Mr.  Gekas.  I  thank  the  gentleman. 

The  gentleman  from  Pennsylvania. 

STATEMENT  OF  HON.  PAUL  McHALE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

Mr.  McHale.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  like  my  three  colleagues  from  whom  you  have 
just  heard,  I,  too,  am  a  former  pro  bono  attorney  with  Pennsylvania 
Legal  Services.  Over  a  period  of  years  when  I  was  in  active  trial 
practice,  I  served  as  a  volunteer  lawyer  with  Lehigh  Valley  Legal 
Services,  just  2  hours  from  where  your  own  district  is  located. 

My  appearance  before  the  committee  today,  though,  precedes 
that  past  commitment  on  my  part.  Twenty  years  ago  I  was  a  law 
student  at  Georgetown,  and  I  can  remember  every  day,  as  I  walked 
between  the  U.S.  Capitol  and  the  Supreme  Court  of  the  United 
States,  I  would  look  above  the  door  of  the  Supreme  Court  and  see 
inscribed  at  that  location  a  very  simple  phrase:  "Equal  justice 
under  law."  I  was  young  and  idealistic,  and  I  believed  that  phrase 
at  that  time,  and  I'm  pleased  to  say  that  I  believe  it  today:  equal 
justice  under  law,  regardless  of  a  person's  economic  circumstances, 
regardless  of  a  person's  ideology  or  political  beliefs.  Every  citizen 
in  our  society  should  be  treated  with  equal  justice  before  the  courts 
of  the  land.  When  an  individual  citizen,  because  of  a  lack  of  wealth, 
is  denied  the  opportunity  to  competent  representation,  it  is  a  rare 
and  fortuitous  day  that  equal  justice  under  law  prevails. 

We  debate  at  great  length  Federal  statutory  rights,  and  very 
much  like  my  colleague,  Mr.  Spratt,  I,  too,  practiced  in  a  relatively 
small  community,  where  Federal  statutory  rights  rarely  appeared 
in  pleadings.  They  would  sometimes  have  an  impact  in  the  court- 
room, but  I  can  assure  you  that  on  a  daily  basis,  whether  or  not 
the  individual  was  competently  represented  by  counsel  often  deci- 
sively impacted  upon  the  outcome  of  an  individual  case. 

Let  me  just  give  you  some  very  brief  statistics  that  capture  the 
state  of  legal  services  less  than  2  hours  from  where  you  reside,  Mr. 
Chairman.  In  1981,  the  Lehigh  Valley  Legal  Service  program  had 
a  staff  of  26,  including  13  attorneys.  In  1995,  the  program  has  a 
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staff  of  12,  including  5  attorneys.  Reality  is  that  the  voluntary  ef- 
forts of  the  Northampton  and  Lehigh  County  Bar  Association  mem- 
bers are  not  sufficient.  In  1981,  not  long  after  I  started  practicing 
law,  there  were  three  legal  service  offices  in  my  congressional  dis- 
trict; today  we  have  two,  and  I  am  told  they  are  about  to  consoli- 
date into  one.  That  means  that  impoverished  citizens  must  travel 
great  distances  to  meet  with  a  competent  attorney  in  those  rare 
cases  that  such  representation  is  available.  And,  finally,  in  1981, 
the  office  handled  almost  all  civil  cases  on  behalf  of  impoverished 
citizens.  Today  they  take  only  emergency  cases. 

Mr.  Chairman,  I  would  close  with  this  comment.  Just  as  I  be- 
lieved 20  years  ago  in  equal  justice  under  law,  and  believe  in  it 
passionately  today,  the  question  remains:  Do  we  really  mean  what 
is  carved  above  the  entrance  to  the  Supreme  Court,  equal  justice 
under  law?  And  if  we  believe  it,  are  we  prepared  to  fund  it?  I  would 
assert  to  you  that  we  do  believe  it  as  a  nation,  that  we  should  fund 
it,  and  I  would,  therefore,  as  passionately  as  I  can  state  any  prin- 
ciple of  democracy,  urge  you  to  reauthorize  the  Legal  Services  Cor- 
poration. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  following  statements  submitted  to  us,  will  be  ac- 
cepted for  the  record,  without  objection,  those  of  Representative 
Ramstad,  Representative  Morella,  Representative  Regula,  Rep- 
resentative Diaz-Balart,  Representative  Nethercutt,  Representative 
Carrie  Meek. 

[The  prepared  statements  of  Mr.  Ramstad,  Mrs.  Morella,  Messrs. 
Regula,  Diaz-Balart,  Nethercutt,  and  Mrs.  Meek  follow:] 
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Prepared  Statement  of  Hon.  Jim  Ramstad,  a  Representative  in  Congress 
From  the  State  of  Minnesota 

As  one  who  sat  on  this  subcommittee  before  I  was  appointed  to  Ways  and  Means,  I  especially 
appreciate  the  opportunity  to  talk  about  some  of  the  important  work  done  by  the  Legal  Services 
Corporation  (LSC). 

Mr.  Chairman,  we  are  a  nation  of  laws,  and  those  laws  give  us  all  certain  rights  and 
responsibilities.    But  when  legal  rights  are  denied  and  legal  responsibilities  aren't  enforced,  laws 
can  become  meaningless  for  citizens  who  cannot  pay  for  access  to  the  justice  system.    "Justice  for 
all"  becomes  "justice  if  you  can  afford  it." 

The  words  "Equal  Access  to  Justice"  are  inscribed  over  the  entrance  to  the  U.S.  Supreme  Court. 
By  funding  critical  legal  services,  the  LSC  makes  those  words  a  reality  for  low-income 
Americans. 

The  LSC  is  a  public-private  partnership  that  works.    In  my  home  state  of  Minnesota,  the  burden 
is  shared  by  LSC,  state  and  local  governments,  foundations  and  the  United  Way,  and  private 
attorney  volunteers. 

Although  government  entities  are  generally  not  famous  for  their  efficiency,  ninety-seven  cents  of 
every  LSC  dollar  goes  directly  to  the  delivery  of  legal  assistance.    And  federal  oversight  and 
accountability  over  those  dollars  are  ensured. 

Legal  services  stabilizes  families,  maintains  communities,  and  makes  society  safer.    It  helps 
families  grapple  with  crisis  situations  that  would  otherwise  overwhelm  them.    It  uses  the  legal 
process  to  help  prevent  family  abuse  and  violence,  to  avoid  sudden  school  changes  which  result 
from  evictions,  and  to  assist  farm  families  and  others  faced  with  losing  their  homes. 

And  legal  services  actually  saves  taxpayers  money.    Establishing  child  support  orders  and 
maintaining  private  health  insurance  for  the  children  reduces  the  amount  of  taxpayer  money  spent 
on  AFDC  and  medical  assistance.    Legal  services  also  saves  taxpayer  money  by  reducing  risk 
factors  associated  with  violent  crime  —  family  and  school  instability,  abuse  and  deprivation. 
Steering  just  five  people  away  from  violent  crime  saves  an  estimated  $4  million  in  court  and 
correction  costs. 

By  promoting  responsible  resolution  of  problems,  lawful  conduct  and  self  respect,  legal  services 
contributes  to  a  safer  and  more  productive  community.    It  promotes  self-sufficiency  and 
encourages  respect  for  our  democratic  institutions.    Less  than  15%  of  legal  services  matters 
become  contested. 

By  teaching  people  both  their  rights  and  responsibilites,  legal  services  also  helps  prevent  legal 
problems  that  would  otherwise  clog  the  courts. 

The  need  for  legal  services  is  greater  than  ever.    In  1994,  Minnesota's  six  LSC-funded  programs 
handled  over  43,000  cases,  but  had  to  rum  away  over  20,000  eligible  people  because  of  limited 
resources. 

Congress  will  be  making  many  difficult  decisions  as  it  works  to  balance  the  budget  by  the  year 
2002.    As  this  subcommittee  considers  a  reauthorization  for  the  LSC,  I  hope  you  will  keep  in 
mind  LSC's  important  contribution  to  ensuring  equal  access  to  justice. 
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Prepared  Statement  of  Hon.  Constance  A.  Morella,  a  Representative  in 
Congress  From  the  State  of  Maryland 

MR.  CHAIRMAN,  THANK  YOU  FOR  THE  OPPORTUNITY  TO  EXPRESS  MY  SUPPORT  FOR 
THE  WORK  OF  THE  LEGAL  SERVICES  CORPORATION. 

LEGAL  SERVICES  ARE  IMPORTANT  TO  ASSISTING  VULNERABLE  PEOPLE  IN  OUR 
SOCIETY.   WOMEN  AND  CHILDREN  ARE  AMONG  THE  VULNERABLE  WHO  WITHOUT 
ASSISTANCE  OFTEN  FIND  THEMSELVES  IN  ABUSIVE  SITUATIONS  THAT  THEY  CANNOT 
CONTROL.   THE  IMPACT  OF  THESE  SITUATIONS  IS  SIGNIFICANT  AND  MAY  RESULT  IN 
HOMELESSNESS  AND  THE  LOSS  OF  NECESSARY  FINANCIAL  RESOURCES  FOR  FOOD, 
MAINTENANCE,  AND  HEALTH  CARE. 

THE  DESTABILIZING  EFFECT  CAN  BE  ILLUSTRATED  BY  SITUATIONS  OCCURRING 
ACROSS  THE  COUNTRY  AND  IN  MY  OWN  STATE  OF  MARYLAND,  WHERE  THE  LEGAL  AID 
BUREAU,  INC.,  HAS  13  OFFICES  GEOGRAPHICALLY  LOCATED  TO  HELP  ELIGIBLE 
CLIENTS.   IN  1994,  MORE  THAN  36,000  CASES  WERE  OPENED  TO  ASSIST  FAMILIES, 
MANY  OF  WHICH  WERE  HEADED  BY  WOMEN.   MORE  THAN  21,000  OF  THE  CLIENTS  SERVED 
WERE  FEMALES  (INCLUDING  CHILDREN) . 

JUST  LAST  WEEK,  A  MATERNAL  GRANDMOTHER  CARING  FOR  HER  FOUR -AND -A- HALF 
YEAR  OLD  GRANDSON  SINCE  BIRTH  CALLED  LEGAL  AID  AFTER  THE  BOY'S  FATHER 
ASSAULTED  HER,  SNATCHED  THE  BOY  NAKED  FROM  THE  BATHTUB,  AND  FLED  HER  HOUSE 
FOR  SEVERAL  HOURS.   HE  DID  THIS  IN  RETALIATION  FOR  THE  GRANDMOTHER'S 
REFUSAL  TO  GRANT  HIM  FOOD,  MONEY,  AND  SEXUAL  FAVORS  TO  ALLOW  HER  TO 
CONTINUE  TO  CARE  FOR  HER  GRANDSON.   THIS  INCIDENT  OCCURRED  AFTER  HE  HAD 
STALKED  AND  HARASSED  HER.   LEGAL  AID  BUREAU  ATTORNEYS  WENT  TO  COURT  FOR  HER 
AND  GOT  A  PROTECTIVE  ORDER,  AND  THEY  WILL  SEEK  AN  EMERGENCY  CUSTODY  ORDER 
THIS  WEEK. 

AN  ASTHMATIC  MOTHER  WHO  RECENTLY  HAD  SURGERY  FOR  CANCER  WAS  LOCKED  OUT 
OF  HER  HOME  BY  HER  HUSBAND,  WHILE  HE  ATTEMPTED  TO  REMOVE  FURNITURE  AND 
OTHER  HOUSEHOLD  ITEMS.   WHEN  SHE  INSISTED  ON  BEING  LET  INTO  HER  HOME,  HE 
BECAME  PHYSICALLY  ABUSIVE,  AND  CUT  THE  CORD  ON  THE  AIR  CONDITIONER  WHICH 
SHE  NEEDED  TO  HELP  HER  BREATHE.   SHE  WAS  IN  DIRE  STRAITS.   LEGAL  SERVICES 
HELPED  HER  TO  GET  A  PROTECTIVE  ORDER  WHICH  INCLUDED  FINANCIAL  SUPPORT 
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DURING  THE  TIME  OF  THE  ORDER,  AND  IT  RESTRAINED  HER  HUSBAND  FROM  CONTACT 
AND  ALLOWED  HER  TO  REMAIN  IN  HER  HOME. 

IN  ANOTHER  CASE,  AN  ABUSED  WOMAN  LIVING  ON  THE  EASTERN  SHORE  OF 
MARYLAND  WAS  WRONGFULLY  ACCUSED  BY  HER  HUSBAND  OF  ABUSE  TO  GAIN  AN 
ADVANTAGE  IN  A  PARENTAL  CUSTODY  DISPUTE.   HE  SNATCHED  THE  CHILD  AND  CLAIMED 
THAT  HE  WAS  PROTECTING  THE  CHILD.   LEGAL  SERVICES  HELPED  TO  ESTABLISH  THAT 
HE  WAS  REALLY  THE  ABUSER  AND  WAS  SUCCESSFUL  IN  DEFENDING  AGAINST  HIS 
PETITION  FOR  A  PROTECTIVE  ORDER.   SHE  WAS  GRANTED  TEMPORARY  CUSTODY,  AND  HE 
WAS  ENJOINED  FROM  ABUSING  HER. 

IN  MY  CONGRESSIONAL  DISTRICT  IN  MONTGOMERY  COUNTY,  AS  A  RESULT  OF 
DOMESTIC  VIOLENCE  AND  IN  FEAR  FOR  HER  SAFETY  AND  THAT  OF  HER  FIVE  CHILDREN, 
A  WOMAN  LEFT  HER  HUSBAND  OF  15  YEARS.   HE  HAD  BEEN  THE  PRIMARY  SUPPORT  FOR 
THE  FAMILY.   SHE  WAS  ABLE  ON  HER  OWN  TO  OBTAIN  HOUSING,  ALTHOUGH  IT  WAS 
NEITHER  DECENT  NOR  SAFE;  STILL,  BECAUSE  OF  HER  FINANCIAL  SITUATION,  SHE  WAS 
THREATENED  WITH  EVICTION.   LEGAL  SERVICES  HELPED  HER  TO  GET  SECTION  8 
HOUSING  AND  THE  FAMILY  WAS  ABLE  TO  RELOCATE  TO  DECENT  HOUSING  WITH  ADEQUATE 
SPACE.   THIS  STABILIZED  THE  FAMILY  DURING  A  VERY  DISRUPTIVE  AND  UNSETTLING 
TIME. 

MILLIONS  OF  CHILDREN  ARE  THE  VICTIMS  OF  ABUSE  FROM  THEIR  PARENTS  AND 
OTHERS  WHO  ARE  RESPONSIBLE  FOR  THEIR  CARE.   THIS  ABUSE  GOES  ON  SOMEWHERE  IN 
THE  COUNTRY  EVERY  MINUTE  OF  THE  DAY.   LEGAL  SERVICES  IN  MARYLAND  REPRESENTS 
CHILDREN  WHO  ARE  NEGLECTED  OR  ABUSED.   SUCH  NEGLECT  OR  ABUSE  RANGES  FROM  A 
CHILD  BEING  LEFT  ALONE  BY  A  PARENT,  OR  NOT  BEING  PROVIDED  A  NUTRITIONAL 
MEAL,  TO  PHYSICAL  OR  SEXUAL  ABUSE  THAT  RESULTS  IN  SEVERE  INJURY  AND,  ALL 
TOO  OFTEN,  DEATH.   LEGAL  SERVICES  HAS  HELPED  THE  INFANT  THAT  HAS  BEEN 
ABANDONED  AT  BIRTH,  THE  CHILD  WHO  IS  LEFT  UNATTENDED,  THE  CHILD  WHO  IS 
BEATEN,  BURNED  BY  CIGARETTE  BUTTS  BECAUSE  HE  WOULDN'T  STOP  CRYING,  OR 
SCALDED  BY  HOT  WATER  TO  TEACH  HIM  A  LESSON. 

THESE  CHILDREN  ARE  VULNERABLE,  AND  WITHOUT  THE  PROTECTION  OF  THE  LAW, 
THEY  WOULD  BE  ENDANGERED  AND  LOST.   LEGAL  SERVICES  ADVOCACY  ON  BEHALF  OF 
CHILDREN  ASSURES  THAT  THEY  WILL  NOT  BE  THE  SUBJECT  OF  ABUSE,  AND  HELPS  TO 
SECURE  SERVICES  FOR  CHILDREN  SUCH  AS  HOUSING  SUPPORT,  HEALTH  CARE,  FOOD, 
EDUCATIONAL  PROGRAMS,  AND  NECESSARY  COUNSELING.   THE  WORK  OF  LEGAL  SERVICES 
ON  BEHALF  OF  FAMILIES  AND  CHILDREN  TOUCHES  AT  THE  HEART  OF  WHAT  WE  VALUE  IN 
THIS  COUNTRY  --  DECENT  HOUSING,  ADEQUATE  HEALTH  CARE,  FOOD,  AND  A  SAFE 
ENVIRONMENT.   BECAUSE  OF  THE  IMPORTANCE  OF  SAFETY  IN  OUR  SOCIETY,  LEGAL 
SERVICES  PROGRAMS  HAVE  SUPPORTED  LEGISLATION  TO  PREVENT  ABUSE  AND  TO 
PROTECT  THE  ABUSED. 

IN  MARYLAND,  THE  LEGAL  SERVICES  PROGRAM,  ON  BEHALF  OF  CLIENTS, 
SUPPORTED  A  CHANGE  IN  THE  DOMESTIC  VIOLENCE  ACT  WHICH  GREATLY  IMPROVED  THE 
PROTECTIONS  FOR  ABUSED  PERSONS.   THE  NEW  LAW  WAS  ENACTED  IN  1992,  AND 
EXPANDED  PROTECTION  FROM  ABUSE  TO  INCLUDE  MEMBERS  OF  THE  HOUSEHOLD, 
INCLUDING  STEPCHILDREN  AND  OTHERS  WHO  RESIDED  IN  THE  HOME  FOR  AT  LEAST  90 
DAYS.   THE  LAW  WAS  STRENGTHENED  BY  ALLOWING  THE  COURT  TO  GRANT  PROTECTIONS 
SUCH  AS  FINANCIAL  MAINTENANCE,  CUSTODY,  AND  CHILD  SUPPORT  FROM  30  DAYS  TO 
UP  TO  200  DAYS,  AND  BY  ALLOWING  THE  COURT  TO  ORDER  FINANCIAL  MAINTENANCE, 
CUSTODY,  AND  CHILD  SUPPORT  DURING  THE  TIME  OF  THE  ORDER. 
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IN  1994,  THE  LEGAL  SERVICES  PROGRAM  IN  MARYLAND  OPENED  8,219  DOMESTIC 
CASES,  REPRESENTED  13,000  CASES  INVOLVING  CHILDREN  WHO  WERE  NEGLECTED  OR 
ABUSED,  AND  OPENED  3,466  CASES  TO  ASSIST  PEOPLE  WITH  HOUSING  PROBLEMS. 
WITH  LIMITED  FEDERAL  FUNDING,  MANY  PEOPLE  HAVE  BEEN  HELPED  TO  ASSURE  ACCESS 
TO  JUSTICE  BY  OUR  POOREST  CITIZENS. 

IN  GENERAL,  THE  STATES  ARE  NOT  ALLOCATING  FUNDS  FOR  CIVIL  LEGAL 
SERVICES  FOR  THE  POOR  CITIZENS.   WITHOUT  THIS  FEDERALLY- FUNDED  PROGRAM,  THE 
MOST  VULNERABLE  MEMBERS  OF  OUR  SOCIETY  WILL  NOT  HAVE  THE  ABILITY  TO  GET 
INSIDE  THE  COURT  ROOM  DOOR  TO  SEEK  JUDICIAL  PROTECTION  OF  THEIR  RIGHTS. 
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Prepared  Statement  of  Hon.  Ralph  Regula,  a  Representatfve  in  Congress 
From  the  State  of  Ohio 

Mr.  Chairman,  I  commend  the  Chairman  for  holding  a  hearing  regarding 
the  reauthorization  of  the  Legal  Services  Corporation.  As  you  know,  the 
Legal  Services  Corporation  was  last  reauthorized  in  1980.  The 
Appropriations  Committee  has  continued  to  fund  the  program  and  to  provide 
certain  reforms  through  the  appropriations  process  in  response  to  criticisms 
regarding  the  program. 

We  are  operating  in  times  of  tight  budgets  with  the  goal  of  reaching  a 
balanced  budget  by  the  year  2002.  I'm  fully  aware  that  the  Fiscal  Year  1996 
budget  resolution  assumes  a  three-year  phase-out  of  this  program.  However, 
the  underlying  principle  of  the  Legal  Services  Corporation  --to  provide 
financial  support  for  legal  assistance  in  noncriminal  proceedings  or  matters 
to  persons  financially  unable  to  afford  legal  assistance  --  in  my  opinion 
has  merit  even  in  these  times  of  fiscal  downsizing. 

Those  that  are  most  vulnerable  should  not  be  completely  excluded  from 
the  legal  system  as  it  regards  civil  legal  matters.  We  are  all  faced  with 
increasingly  complicated  rules,  regulations  and  problems.  Those  of  us  that 
can  afford  legal  assistance  can  seek  counsel.  But  there  are  many  that 
cannot  afford  such  assistance  when  they  are  faced  with  substantial  legal 
issues . 

If  we  want  to  preserve  the  rule  of  law  in  our  nation,  then  the  people 
without  means  should  be  given  the  opportunity  of  access  to  the  legal  system 
and  to  quality  legal  assistance.  According  to  recent  statistics,  family 
issues,  including  child  support  and  abuse,  represented  about  33  percent  of 
the  cases  handled  in  field  offices;  housing  issues  represented  about  22 
percent  of  cases;  income  maintenance  represented  17  percent;  and  the 
remaining  11  percent  involved  consumer  finance,  employment,  health  and 
education-related  issues.  Less  than  one-tenth  of  1  percent  of  cases 
resolved  in  1993  involved  class  action  suits. 

It  should  also  be  noted  that  about  90  percent  of  all  resources  are 
spent,  based  on  locally  determined  priorities,  in  the  direct  delivery  of 
legal  services  to  people  living  in  poverty.  Increasing  local  control  over 
programs  is  one  of  the  goals  that  we  are  now  pursing  to  a  much  greater 
degree  in  many  other  federal  programs.  The  federal  funds  for  the  local 
programs  have  also  been  leveraged  to  bring  in  both  local  and  private  funds. 
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This  program  has  had  problems  over  the  years  and  the  Congress  has 
acted  by  placing  restrictions  on  the  activities  of  the  Legal  Services 
V??^0^  Questions  have  been  raised  regarding  the  monitoring  function 
of  the  board  of  directors.  There  are  areas  of  improvement  in  this  program 
as  there  are  in  all  programs.  There  may  even  be  a  reason  to  restructure  the 
program.  I  ccnmend  the  Chairman  for  taMng  a  close  look  at  Leqal  Services 
Corporation  program  and  I  do  urge  the  Subcarmittee  to  retain  some  type  of 
legal  assistance  for  the  poor  which  is  one  way  to  help  them  help  themselves. 

II  11  n  ji  11  jj 
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Prepared  Statement  of  Hon.  Lincoln  Diaz-Balart,  a  Representative  in 
Congress  From  the  State  of  Florida 

On  behalf  of  the  citizens  of  South  Florida,  I  would  like  to 
thank  the  House  Judiciary  Committee's  Subcommittee  on  Commercial 
and  Administrative  Law  for  permitting  me  to  speak  in  support  of 
continued  funding  for  the  Legal  Services  Corporation. 

There  is  no  question  that  this  Congress  needs  to  engage  in  a 
full-scale  war  on  the  federal  deficit.  As  a  member  of  the  Rules 
Committee,  I  know  firsthand  the  extent  to  which  all  federal 
programs  and  agencies  are  being  scrutinized  for  cost  effectiveness. 
My  purpose  in  addressing  this  Subcommittee,  however,  is  to 
emphasize  the  importance  of  a  program  which  has  served  many  people 
in  South  Florida  with  effectiveness.  I  believe  that  the  Legal 
Services  Corporation  should  receive  continued  funding  with 
allowances  for  necessary  funding  reductions. 

The  Legal  Services  Corporation  has  assisted  South  Florida 
through  its  direct  grant  funding  for  Legal  Services  of  Greater 
Miami,  Inc.  (LSGMI) .  LSGMI  is  a  successful  partnership  combining 
federal,  state  and  private  resources.  In  FY  1995,  Florida  Legal 
Services  programs  received  $17  million  in  federal  funding.  An 
additional  $15.7  million  was  contributed  by  private  donors.   In  FY 
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1995,  the  members  of  the  Florida  Bar  Association  offered  in  excess 
of  800,000  pro  bono  hours.  In  combining  these  efforts,  the  Legal 
Services  organizations  in  Florida  have  provided  services  critical 
to  the  protection  of  the  rights  of  the  State's  most  vulnerable 
members  of  society  --abused  women,  children,  the  handicapped,  the 
elderly  and  those  suffering  from  terminal  illnesses.  Of  those  who 
receive  legal  services  from  these  programs  in  Florida,  61%  are 
women,  48%  are  children,  and  37%  are  elderly  or  disabled. 

Aside  from  providing  first-rate  service  to  those  most  in  need, 
Legal  Services  has  operated  in  an  extraordinarily  cost-effective 
manner.  The  Corporation's  administrative  overhead  does  not  exceed 
3%  of  its  total  budget.  In  the  area  of  family  law,  legal  services 
provide  a  cost-effective  alternative  to  sunken  costs  associated 
with  unenforced  child  support.  Statistics  provided  by  Floridians 
for  Access  to  Justice  indicate  that  it  costs  an  average  of  $250  to 
enforce  a  child  support  payment  order.  By  contrast,  it  costs 
taxpayers  thousands  of  dollars  for  welfare  assistance  for  that  same 
child.  Enforcing  paternal  child  support  is  one  of  several 
instances  in  which  legal  services  cost-effectively  facilitates 
justice . 

Those  who  advocate  for  the  elimination  of  legal  services 
funding  seem  to  be  saying  that  access  to  justice  is  no  longer 
affordable.  If  this  view  is  adopted  by  the  Congress,  access  to 
justice  will,  I  fear,  be  governed  solely  by  the  marketplace  --  not 
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by  the  Constitution. 

The  Constitution  unequivocally  guarantees  equal  protection 
under  the  law  and  due  process  to  all.  If  these  constitutional 
safeguards  are  to  be  preserved,  we  should  ensure  that  access  to  the 
courts  is  a  fundamental  right  for  all  American  citizens.  The 
Legal  Services  Corporation  has  provided  a  valuable  service  to  the 
people  of  South  Florida.  For  this  reason,  I  believe  it  should  be 
maintained. 


04  4  an 
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Prepared  Statement  of  Hon.  George  R.  Nethercutt,  Jr.,  a  Representative  in 
Congress  From  the  State  of  Washington 

Mr.  Chairman,  thank  you  for  the  opportunity  to  appear  before 
your  subcommittee  and  testify  on  the  subject  of  reauthorization  of 
the  Legal  Services  Corporation  Act.  As  we  aim  to  reign  in  the  cost 
of  government  and  bring  the  deficit  under  control,  all  programs 
must  be  critically  evaluated.  We  must  determine  which  programs 
work  and  which  don't.  Of  those  that  work,  we  must  determine  which 
programs  must  rely  on  federal  funding  and  which  programs  can  be 
effectively  handled  by  state  or  local  governments,  or  by  the 
private  sector. 

With  this  in  mind,  and  against  the  backdrop  of  my  strong 
support  for  a  balanced  budget,  I  want  to  testify  in  support  of 
reauthorization  of  the  Legal  Services  Corporation  Act  and  continued 
federal  funding  support  for  the  Legal  Services  Corporation. 

In  my  District,  Legal  Services  is  a  successful  public-private 
partnership  that  actually  works.  This  partnership  depends  on 
coordinated  funding  by  all  funding  partners,  federal,  state,  local 
and  private. 

Over  97%  of  the  funds  authorized  by  Congress  go  directly  to 
the  323  civil  legal  services  programs  nationwide.  Federal  money  is 
leveraged  to  raise  additional  state  and  local  funds,  which  in  turn 
provide  the  local  legal  services  programs  with  the  ability  to 
obtain  private  funding  and  recruit  substantial  volunteer  assistance 
from  the  private  bar.  Through  this  partnership,  high  quality  civil 
legal  services  can  be  provided  in  a  cost-efficient  and  effective 
manner . 

One  of  the  goals  of  this  Congress  is  to  reduce  federal 
bureaucracy  and  move  power  back  to  the  local  level .  Spokane  Legal 
Services  works  this  way.  Oversight  and  responsibility  of  our  legal 
services  program  activities  is  where  it  belongs  --  at  the  local 
level.  Case  priorities,  policies  on  class  actions,  legislative 
representation  and  other  similar  activities  are  determined  by  a 
locally  appointed  board  of  directors,  the  majority  of  whom  are 
appointed  by  our  local  bar  association.  The  federal  role  is 
minimized  while  local  control  and  responsibility  is  maximized. 
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Integral  to  the  Legal  Services  system  is  the  work  of  thousands 
of  volunteers  who  give  their  time  and  talent  to  insure  access  to 
justice  for  low  income  members  of  their  communities.  Last  year 
alone  in  my  home  state  of  Washington  more  than  4,000  volunteer 
attorneys  provided  some  level  of  assistance  to  more  than  66,000  low 
income  clients.  I  am  proud  that  my  wife  and  I  have  been  two  of 
these  4,000  volunteers. 

Most  certainly  the  private  bar  can  do  more.  But  it  is 
unrealistic  to  believe  that  we  can  meet  the  overwhelming  legal 
needs  of  low  income  clients  through  volunteer  efforts  alone.  I 
have  been  there.   I  know. 

Mr.  Chairman,  continued  federal  support  is  necessary  to 
maintain  the  infrastructure  and  resources  for  state  and  local 
volunteer  efforts.  For  example,  in  my  hometown  of  Spokane, 
Washington,  the  County  Bar  Association's  Volunteer  Lawyer  Program 
receives  nearly  half  of  its  funding  from  Spokane  Legal  Services 
Center.  In  addition  to  providing  funding,  Spokane  Legal  Services 
Center  has  joined  forces  with  our  program  to  maximize  the  number  of 
clients  that  can  be  served.  The  Center  determines  client 
eligibility  and  then  performs  "legal  triage"  by  handling  only  the 
most  severe  and  critical  cases.  Those  clients  needing  less 
"critical  care"  are  sent  to  the  Volunteer  Lawyer  Program.  Without 
the  structure  and  support  provided  by  Spokane  Legal  Services  Center 
--  an  LSC  grantee  --  the  full  utilization  of  volunteer  efforts 
would  be  greatly  diminished. 

Our  legal  services  program  spends  the  vast  majority  of  its 
resources  addressing  every  day  legal  problems  of  the  poor.  On  a 
typical  day,  the  ten  legal  services  lawyers  at  Spokane  Legal 
Services  handle  everything  from  preventing  unlawful  evictions,  to 
obtaining  protective  orders  in  domestic  violence  cases,  to 
protecting  children  from  abuse  and  neglect,  to  insuring  that  the 
needs  of  individual  disabled  people  are  not  lost  in  the  state  and 
federal  regulatory  maze  and  defending  families  in  foreclosure 
actions. 

Of  course,  the  mix  of  cases  is  different  in  each  program, 
depending  upon  the  differing  needs  of  clients.  But  the  outcome  is 
the  same.  Across  the  nation,  low  income  clients  receive  access  to 
a  system  of  justice  that  would  not  be  available  were  it  not  for 
legal  services  and  funding  made  available  through  the  Legal 
Services  Corporation. 

One  of  the  first  pieces  of  legislation  passed  by  the  104th 
Congress  was  the  unfunded  mandates  bill.  Members  of  Congress 
properly  spoke  out  against  a  federal  bureaucracy  that  dictates 
outcomes  regardless  of  local  circumstances  or  needs.  As  the  LSC 
reauthorization  is  considered,  I  encourage  the  subcommittee  to 
remember  that  we  must  demand  accountability  from  the  LSC  and  local 
grantees.  We  cannot  supplant  decision-making  where  decisions  are 
best  made-at  the  local  level. 
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Mr.  Chairman,  our  system  of  government  has  maintained  its 
vitality  for  over  two  hundred  years  because,  as  a  nation  of  laws, 
we  continue  to  hold  out  the  promise  of  equal  justice  for  all,  and 
not  just  for  a  privileged  few.  Federal  funding  of  the  federal 
court  system  insures  justice  for  everyone  regardless  of  where  they 
may  live  or  their  income  level.  Federally  funded  legal  services 
will  assure  that  all  Americans  have  access  to  our  courts  and  faith 
in  our  system  of  American  justice. 


31 


Prepared  Statement  of  Hon.  Carrie  P.  Meek,  a  Representative  in  Congress 
From  the  State  of  Florida 

Mr.  Chairman,  thank  you  for  this  opportunity  to  express  my  views  in  strong 
support  of  the  Legal  Services  Corporation. 

United  States  Supreme  Court  Justice  Lewis  Powell  wrote,  "Equal  justice  under 
the  law  is  not  merely  a  caption  on  the  facade  of  the  Supreme  Court  Building.  It  is 
perhaps  the  most  inspiring  ideal  of  our  society." 

Unfortunately,  this  ideal  is  in  danger  of  severe  erosion  for  millions  of  poor 
Americans  because  of  misguided  and  shortsighted  proposals  to  phase  out  federal 
funding  for  the  Legal  Services  Corporation. 

The  Legal  Services  Corporation  is  a  federal  program  that  works  through 
independent  legal  services  agencies,  such  as  Legal  Services  of  Greater  Miami  in  my 
Congressional  district,  to  provide  poor  people  with  access  to  our  judicial  system.  As 
a  people,  we  have  long  held  that  justice  should  not  be  dependent  on  a  person's 
wealth  or  status. 

The  Legal  Services  Corporation  makes  this  commitment  to  justice  a  reality,  and 
it  does  so  very  cost  effectively.  Administrative  costs  are  less  than  three  percent,  and" 
groups  like  Legal  Services  of  Miami  make  maximum  use  of  pro  bono,  or  donated,  work 
by  local  attorneys  and  other  community  resources. 

Since  1 966,  Legal  Services  of  Greater  Miami  has  provided  ready  access  to  the 
legal  system  to  over  40,000  South  Florida  residents  each  year,  without  regard  to  their 
ability  to  pay.  Thirty-seven  percent  of  its  clients  are  elderly  or  disabled  and  forty-eight 
percent  are  children.  The  representation  that  Legal  Services  provides  in  areas  such 
as  housing,  children's  issues,  consumer  law,  family  relations,  elderly  law  and 
employment  issues  creates  a  safety  net  for  victims  of  domestic  violence  and  helps 
keep  people  employed,  families  housed  and  children  out  of  poverty. 


32 


Such  services  are  critical  to  the  basic  survival  of  the  poor;  they  promote  self- 
sufficiency;  and  they  help  insure  fairness  and  justice  to  the  least  powerful  in  our 
society.  By  any  measure,  funding  for  the  Legal  Services  Corporation  is  a  good 
investment. 

Some  say  that  phasing  out  federal  funding  will  not  eliminate  legal  services  for 
the  poor.  But  the  reality  is  that  state  and  local  funding  for  legal  services  is  insufficient 
to  meet  the  need,  even  when  combined  with  donated  services  and  community 
resources.  The  over  800,000  pro  bono  hours  volunteered  annually  by  Florida's 
attorney  and  the  $10.5  million  raised  each  year  from  private  sources  meets  only  23 
percent  of  Florida's  needs  for  legal  services-despite  the  innovative,  cost-cutting  and 
administratively  inexpensive  effort  by  groups  such  as  Legal  Services  of  Greater  Miami. 

In  fact,  reducing  Florida's  $17  million  federal  allocation  for  legal  services  costs 
much  more  than  just  the  lost  funding,  because  pro  bono  efforts  are  sustained, 
coordinated  and  focused  by  Legal  Services  Corporation-funded  programs  for  intake, 
referral,  sophisticated  legal  expertise  and  training  to  private  lawyers. 

If  federal  funding  for  Legal  Services  of  Greater  Miami  should  end,  then  each 
year  almost  4,500  cases  would  not  be  handled  and  13,000  clients,  including  over 
6,000  children,  would  not  be  represented.  An  additional  12,000  clients  annually 
would  not  receive  advice  or  referral  information. 

This  is  not  just  an  issue  for  the  450,000  Dade  County  residents  who  live  at  or 
below  the  poverty  level,  or  the  40  million  poor  Americans.  This  is  not  just  an  issue 
for  lawyers.    It  is  a  community  problem  that  affects  all  of  us. 

Equal  access  to  justice  is  a  fundamental  American  value  but,  without  the 
concrete  means  to  make  the  vision  a  reality,  it  is  just  an  illusion. 

Equal  justice  for  all  must  not  become  "Equal  Justice  for  Some"  or  "Equal 
Justice  for  Those  Who  Can  Afford  It." 

I  strongly  urge  the  committee  to  continue  the  federal  commitment  to  justice  for 
our  poorest  citizens  by  preserving  the  Legal  Services  Corporation  and  the  funding  that 
is  necessary  to  enable  it  to  work. 


#   *     # 
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Mr.  Reed.  Mr.  Chairman,  I  also  ask  that  Mr.  Nadler's  statement, 
who's  a  member  of  the  subcommittee,  and  Mr.  Wyden's  statement, 
if  you  have  not  already  mentioned  him,  be  submitted  and  included 
in  the  record. 

Mr.  Gekas.  Without  objection,  they  will  be  so  accepted. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

[The  prepared  statements  of  Messrs.  Nadler  and  Wyden  follow:] 
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Prepared  Statement  of  Hon.  Jerrold  Nadler,  a  Representative  in  Congress 
From  the  State  of  New  York 

Mr.  Chairman:  Today  we  begin  a  series  of  hearings  on  the 
Legal  Services  Corporation.   At  stake  is  the  very  future  of  the 
American  belief  in  fairness  and  due  process  of  law.   The  guestion 
this  Committee  must  answer  is  whether  competent  assistance  of 
counsel  and  the  ability  to  seek  legal  redress  in  the  courts  will 
become  a  privilege  enjoyed  only  by  the  wealthy  few,  or  whether  we 
will  seek  to  give  substance  to  the  promise  of  eguality  for  all 
under  the  law. 

While  not  Constitutionally  reguired,  as  is  the  case  in 
criminal  proceedings,  the  right  to  effective  assistance  of 
counsel  in  civil  proceedings,  even  for  those  who  are  unable  to 
afford  an  attorney,  should  nonetheless  be  honored  and  fostered  by 
members  who  still  think  that  the  merit  of  the  claim,  not  the 
wealth  of  a  claimant,  should  be  the  ultimate  determinant  in 
disputes  arising  under  law.   If  we  want  to  ensure  that  Americans 
believe  in  the  fundamental  fairness  of  our  legal  system  as  a 
means  to  resolve  disputes,  then  we  must  have  some  way  of 
levelling  the  playing  field  in  that  system.   If  we  do  not,  the 
cynicism  about  the  legal  system  will  continue  to  grow,  and  an 
ever  increasing  number  of  Americans  will  begin  to  consider  as 
legitimate  the  now  marginal  acceptance  of  extra-legal  remedies. 

In  order  to  guarantee  that  fairness,  the  right  to  counsel 
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must  be  provided  in  all  cases  arising  under  law,  regardless  of 
the  ability  of  a  claimant  to  pay.   Counsel  is,  in  the  final 
analysis,  the  only  way  average  citizens  can  effectively  assert 
their  rights  in  our  increasingly  and  complex  society. 

As  the  Supreme  Court  noted,  with  respect  to  criminal 
prosecutions,  in  Gideon  v.  Wainwriaht.  372  U.S.  335  (1963),  "in 
our  adversary  system  ...  any  person  haled  into  court,  who  is  too 
poor  to  hire  a  lawyer,  cannot  be  assured  a  fair  trial  unless 
counsel  is  provided  for  him."   Id.,  344.   This  is  no  less  true  in 
the  civil  law. 

So  the  question  for  the  Committee  is  really  very 
straightforward:   Will  we  have  equal  justice  under  the  law  for 
all,  or  only  for  those  few  who  can  afford  it?  Will  the  justice 
available  to  O.J.  Simpson,  General  Westmorland  and  Ed  Meese  be 
available  only  to  the  rich?   I  hope  not.   We  need  the  Legal 
Services  Corporation  if  we  are  to  remain  true  to  our  fundamental 
values  of  fairness  and  equal  justice  under  the  law.   The  Legal 
Services  System  has  worked  well  in  providing  access  to 
appropriate  legal  services  for  Americans  who  would  otherwise  not 
have  access  to  effective  representation.   We  should  not  turn  back 
the  clock  on  this  historic  commitment. 
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Prepared  Statement  of  Hon.  Ron  Wyden,  a  Representative  in  Congress  From 

the  State  of  Oregon 

Thank  you  for  allowing  me  to  testify  today.  I  began  my  public  service  running  the  Oregon 
Legal  Services  program  for  the  elderly.  I  came  away  from  my  experience  with  legal  services  with 
a  strong  belief  that  there  is  a  critical  role  for  the  private  sector  to  play  in  providing  legal  assistance 
to  the  poor     However,  I  also  learned  that  the  private  bar  cannot  and  will  never  be  sufficient  to 
fully  replace  Legal  Services  Corporation  (LSC)  funded  organizations 

During  the  time  I  worked  with  Oregon  Legal  Services,  I  organized  hundreds  of  private 
attorneys  to  assist  in  expanding  access  to  the  courts  for  the  elderly    Today,  250  private  attorneys 
donate  time  to  the  senior  law  centers  in  Oregon    In  Portland  last  year,  these  attorneys  donated 
1,640  hours    More  than  1,000  lawyers  in  Oregon,  and  130,000  lawyers  nationwide  participate  in 
pro  bono  activities  organized  by  legal  services  programs 

At  the  same  time,  the  legal  problems  of  the  poor,  and  in  my  experience,  particularly  the 
poor  elderly,  often  require  a  depth  of  expertise  and  a  time  commitment  that  is  rarely  available  on  a 
pro  bono  basis  by  private  attorneys.    Cases  that  legal  service  lawyers  take  up  for  older  Americans 
range  from  navigating  the  bureaucratic  maze  of  Medicare,  Medicaid,  and  Social  Security  to 
working  through  problems  with  consumer  fraud,  age  discrimination,  pension  income,  property 
assessments  and  wills  and  probate. 

The  LSC  currently  estimates  that  in  spite  of  extensive  efforts  to  involve  the  private  sector 
in  helping  with  legal  assistance  for  the  poor,  over  80%  of  the  legal  needs  of  the  poor  go 
unaddressed.  Nationally,  legal  services  programs  turn  away  43%  of  eligible  individuals.  In 
Oregon,  my  home  state,  the  situation  is  worse:  2  out  of  3  eligible  individuals  are  turned  away 
While  the  state,  localities,  and  the  private  sector  contribute  to  Oregon  Legal  Services,  the  amount 
raised  from  non-federal  sources  has  not  even  begun  to  fill  the  gap 

While  many  elderly  just  need  rudimentary  legal  advice,  the  actual  cases  that  legal  services 
in  Oregon  take  are  usually  the  most  serious.  Cases  in  Oregon  include  stopping  a  company  from 
repossessing  the  wheelchair  of  a  grandmother  because  of  a  Medicare  slip-up,  stopping  a  landlord 
from  evicting  a  tenant  because  she  had  had  a  stroke  and  needed  a  wheelchair  and  walker,  and 
keeping  children  from  evicting  a  parent  from  the  parent's  own  home.   18%  of  the  30,000  legal  aid 
cases  in  Oregon  are  for  elderly  clients. 

Nationally,  for  the  240,000  older  Americans  that  LSC-ftinded  programs  serve  each  year, 
legal  assistance  is  usually  the  stop-gap  between  a  small  amount  of  financial  independence  and 
complete  destitution,  between  forcing  an  older  person  on  a  fixed  income  to  choose  between  food 
or  medicine,  or  between  being  able  to  live  in  one's  own  home  or  being  dumped  in  a  nursing  home. 
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Groups  representing  older  Americans  across  this  country  know  the  importance  of  the  LSC 
and  are  strong  supporters  of  this  program.  I  would  like  to  submit  for  the  record  a  resolution 
adopted  by  the  White  House  Conference  on  Aging  and  a  letter  from  the  Leadership  Council  of 
Aging  Organizations  signed  by  a  group  of  advocates  for  older  Americans  including  the  American 
Association  of  Retired  Persons  (AARP),  the  Gray  Panthers,  Green  Thumb,  Inc.,  the  Older 
Women's  League  (OWL)  and  the  National  Association  of  Retired  Federal  Employees  (NARFE). 

I  think  this  country  needs  to  guard  against  allowing  the  courts  to  become  the  stomping 
ground  for  big  businesses  and  the  rich.  There  are  23  million  poor  Americans    One  in  five  of 
every  American  over  the  age  of  65  lives  in  poverty    One  in  four  children  are  born  into  poverty 
Without  legal  services,  these  people  would  effectively  be  denied  equal  access  to  justice. 

What  this  means  in  very  day  to  day  terms  is  that  a  battered  woman  may  not  be  able  to  get 
a  restraining  order  against  her  batterer.  Poor  tenants  may  have  no  representation  against  a  slum 
lord.  Technical  errors  by  a  government  bureaucrat  denying  someone  Medicaid  reimbursement 
may  go  uncorrected. 

In  Oregon  last  year,  a  case  came  up  where  a  woman  was  physically  abused  by  her 
husband.  The  husband  threatened  her  life  and  the  life  of  her  child.  The  Oregon  Legal  Services 
program  was  the  only  place  she  had  to  turn  to  secure  custody  of  her  child  and  literally  protect  her 
and  her  child's  physical  safety 

For  children,  a  parent's  access  to  legal  services  can  mean  the  availability  of  support  from 
an  absent  parent,  a  decent  home  to  live  in,  adequate  nutrition  and  health  care,  and  access  to 
education  and  vocational  training. 

In  the  end,  I  don't  believe  this  should  be  a  partisan  issue.  I  think  most  Americans  believe 
there  should  be  equal  access  to  justice.   In  almost  all  cases,  legal  services  programs  provide 
rudimentary  legal  advice  to  those  who  can't  afford  to  ask  private  attorneys  for  help,  or  are  the  last 
line  of  defense  for  people  in  desperate  situations     The  LSC  is  a  really  bottom  line  service  for 
many  people  in  this  country,  and  I  believe  should  continue  to  receive  Congress'  full  support 
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Strengthening  and  Coordinating  the  Delivery  of  Legal  Assistance  to  Older  Persons 

1.  WHEREAS  legal  assistance  is  crucial  to  promoting  and  protecting  independence, 
lights,  well-being,  and  security  for  older  persons; 

2.  WHEREAS  the  provision  of  national  and  statewide  legal  assistance  support  and 
development  is  essential  to  the  statewide  coordi  nation  of  elder  rights  advocacy, 
including  Ombudsman  Programs,  Public  Benefits  Counseling,  Elder  Abuse  and  Adult 
Protective  Services,  Protection  and  Advocacy,  Information  and  Referral,  and  Legal 
Hotlines; 

3.  WHEREAS  the  delivery  of  legal  assistance  must  take  into  account  the  social  and . 
economic  needs  of  low-Income  persons,  racial  and  ethnic  minority  populations,  the 
frail  elderly,  and  elderly  persons  who  are  isolated  by  geography  or  living 
arrangements; 

4.  WHEREAS  federal,  state  and  local  funding  for  legal  assistance  to  the  elderly  must  be 
sufficient  to  assure  a  statewide  and  local  program  of  coordinated  legal  assistance, 
including  adequate  training  and  technical  support  for  the  delivery  of  legal  assistance; 
and 

5.  WHEREAS  the  field  of  Elder  Law  is  emerging  as  a  specialty  practice,  it  is  essential  to 
foster  public  and  private  bar  collaboration  and  standards  of  practice. 

THEREFORE,  BE  IT  RESOLVED  by  the  White  House  Conference  on  Aging  to  support 
policies  than 

6.  Assure  the  authorisation  and  adequate  funding  of  Older  Americans  Act  (OAA)  and 
Legal  Services  Corporation  programs,  including  state  and  national  support,  statewide 
legal  hotlines,  and  legal  assistance  development  within  the  aging  network; 

7.  Establish  standards,  regulations  and  guidelines  for  the  provision  of  legal  assistance  to 
older  persons,  including  adequate  and  predictable  minimum  funding; 

8.  Promote  legal  assistance  outreach  to  low-income  persons,  ethnic  and  minority 
populations,  persons  with  disabilities,  isolated  older  persons,  and  ensure  adequate  legal 
counsel  for  the  long-term  care  ombudsman  program; 

9.  Provide  for  adequate  training  and  support  services  it  the  national,  state,  and  local  level 
for  providers  of  legal  assistance,  including  elder  law  and  clinical  legal  education 
programs  in  professional  schools; 

10.  Promote  quality,  comprehensiveness,  and  coordination  of  services  among  private  bar 
and  publicly  funded  practitioners  within  the  emerging  field  of  elder  law;  and 

11.  Allow  State  Units  on  Aging  to  use  OAA  funds  for  direct  funding  of  statewide  or 
regional  legal  assistance  programs  or  state  support  centers. 
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Leadership  Council  of  VX  Aging  Organizations 


Lcwiaaca  T.  Smadley,  ^"«~»" 
April  19, 1995 


Dear  Representative:  '  ..'• 

The  undersigned  members  of  the  Leadership  Council  of  Aging  Organizations  urge 
your  opposition  to  the  recent  proposal  from  the  Chairman  of  the  House  Budget  Committee 
to  phase  out  the  Legal  Services  Corporation  (LSC). 

Over  175,000  clients  served  through  LSC  last  year  were  over  age  60.  LSC-funded 
programs  provide  vital  services  to  low-income  elderly  individuals,  whose  need  for  legal 
counsel  is  high  because  of  their,  participation  in  complicated  programs  like  Social  Security, 
SSI,  Medicare  and  Medicaid.  Older  persons,  moreover,  encounter  frequent  problems  with 
consumer  fraud,  age  discrimination,  pension  income,  property  assessments,  and  wills  and 
probata, 

The  Older  Americans  Act  funds  modest  levels  of  legal  assistance  through  local 
projects  for  older  people  with  the  greatest  social  and  economic  need  Because  resources 
are  scarce,  a  majority  of  these  local  projects  builds  on  existing  legal  services  programs  to 
deliver  legal  assistance.  This  promotes  economy  and  assures  representation  for  a  much 
larger  number  of  elderly  clients  man  otherwise  would  be  possible. 

'   The  Federal  contribution  brings  legal  help  to  poor  people  throughout  the  country. 
Without  Federal  funding,  many  Americans,  especially  those  living  in  rural  areas,  would  not 
have  legal  help  available.  Financially  •pressed  states  and  cities  would  not  have  funds  to  fill 
the  gap.  Pro  bono  efforts  of  private  attorneys,  while  on-going,  would  not  meet  the  need. 

We  ask  your  support  m  maintaining  an  independent  LSC  at  current  levels.  This 
program  well  serves  older  Americans  throughout  the  country,  and  must  remain  intact 
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The  following  Leadership  Council  member*  have  signed  on  to  this  letter: 

Alliance  for  Aging  Research 

Alzheimer's  Disease  and  Related  Disorders  Association,  Inc. 

American  Association  of  Homes  and  Services  for  the  Aging 

American  "Association  of  Retired  Persons 

AFL-CIO  Department  of  Employee  Benefits 

AFSCME  Retiree  Program  , 

Association  for  Gerontology  in  Higher  Education 

American  Society  on  Aging 

B*Nai  B'Rith  Center  for  Senior  Housing  and  Services 

The  Gerontological  Society  of  America 

Gray  Panthers 

Green  Thumb,  Inc. 

National  Asian  Pacific  Center  on  Aging 

National  Association  of  Area  Agencies  on  Aging 

National  Association  of  Foster  Grandparent  Program  Directors 

National  Association  of  Nutrition  and  Aging  Services  Programs 

National  Association  of  Retired  Federal  Employees 

National  Association  of  Retired  and  Senior  Volunteer  Program  Directors,  Inc. 

National  Caucus  and  Center  on  Black  Aged,  Inc. 

National  Committee  to  Preserve  Social  Security  and  Medicare 

National  Council  of  Senior  Citizens 

National  Council  on  the  Aging;  Inc. 

National  Osteoporosis  Foundation 

North  American  Association  of  Jewish  Homes  and  Housing  for  the  Aging 

Older  Women's  League 

United  Auto  Workers  Retired  Members  Department 
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Mr.  Gekas.  And  I  will  now  yield  to  the  ranking  minority  member 
to  pose  any  questions  that  he  may  have  for  the  panel. 

Mr.  Reed.  I  just  want  to  thank  the  panel  for  their  outstanding 
and  firsthand  testimony  about  the  value  of  this  program,  and  I 
share  your  conclusion  and  I  hope  we  can  work  together  to  create 
the  appropriate  outcome. 

Thank  you. 

Mr.  Gekas.  Does  any  member  of  the  subcommittee  seek  recogni- 
tion? 

[No  response.] 

Mr.  Gekas.  If  not,  we  will  proceed  to  the  second  panel. 

We  note  the  presence  of  the  gentleman  from  Florida,  Mr.  McCol- 
lum,  who  is  with  alacrity  taking  his  seat  at  the  witness  table  and 
awaiting  the  presence  of  Representative  Stenholm,  who  was  to 
have  joined  him.  In  his  absence,  I'm  sure  that  the  gentleman  from 
Florida  would  assert  the  opinions  that  he  and  Representative  Sten- 
holm have  developed  over  the  years  in  this  subject  matter. 

Without  objection,  we  will  accept  his  and  Mr.  Stenholm's  written 
statements  for  the  record,  and  we  would  ask  you  to  proceed. 

[The  prepared  statement  of  Mr.  Stenholm  follows:] 
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Prepared  Statement  of  Hon.  Charles  Stenholm,  a  Representative  in 
Congress  From  the  State  of  Texas 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the 
opportunity  to  appear  before  you  today  to  exchange  some  ideas  on 
possible  reforms  to  be  included  in  your  reauthorization  of  the  Legal 
Services  Act.    For  only  the  third  time  in  my  17  year  Congressional 
career,  we  will  have  the  opportunity  to  debate  legal  services 
reauthorization.    For  that  Mr.  Chairman,  I  commend  you  and  I 
would  like  to  express  my  strongest  possible  support  and 
encouragement  for  moving  forward  with  a  reauthorization  bill. 

I  am  here  today  to  express  my  continued  support  for  a  more 
accountable  federal  legal  services  program.    As  you  know,  in  past 
Congresses,  Bill  McCollum  and  I  have  offered  our  reform  initiatives 
to  the  Commerce/Justice/State  appropriations  and  most  recently  in 
the  102nd  Congress  during  consideration  of  the  LSC  authorization 
bill  which  was  never  considered  by  the  Senate.    Although  we  did 
not  introduce  a  bill  last  Congress,  I  think  I  can  speak  for  Bill  when 
I  say  that  we  remain  committed  to  the  basic  principles  of  our  past 
efforts. 

At  this  point  in  prior  testimony  before  this  Committee,  I  would 
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have  made  a  point  to  reassure  legal  services  proponents  of  my 
support  for  the  federal  legal  services  program,  but  a  lot  has 
changed  since  then.    Unfortunately,  for  one,  I  am  now  a  member  of 
the  minority  party.    But  on  the  bright-side,  I  no  longer  have  to 
spend  my  time  trying  to  convince  folks  of  my  support  for  federal 
legal  services.    As  a  matter  a  fact,  the  reforms  Bill  and  I  have 
proposed  in  the  past  are  now  viewed  as  the  leading  alternative  to 
either  the  status  quo  or  Chairman  Kasich's  plan  in  his  FY  1996 
Budget  Resolution. 

In  light  of  these  changes,  I  am  pleased  to  report  that  I  have 
already  had  very  positive  meetings  with  the  same  individuals  and 
organizations  who  just  a  few  years  ago  strongly  opposed  the 
McCollum/Stenholm  reforms  as  being  too  draconian.    Our  reforms 
are  not  now  and  were  never  intended  to  do  any  thing  but  help  the 
federal  legal  services  program  focus  their  limited  federal  resources 
on  providing  equal  access  and  high  quality  legal  assistance  to 
those  who  would  be  otherwise  unable  to  afford  adequate  legal 
counsel. 

The  reason  Bill  and  I  are  here  today  is  because  federal  Legal 
Services  grantees  are  involved  too  often  in  questionable  activities. 
Over  the  years,  LSC  has  drifted  away  from  the  original 
Congressional  intent  which  was  to  provide  much  needed  legal 
services  to  the  poor.    Instead,  grantees  receiving  LSC  funds  have 
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deviated  into  "test  case"  litigation,  class  action  suits  and  social 

advocacy. 

To  illustrate  this  point,  I  would  like  to  read  to  you  a  portion  of 

a  letter  that  I  received  from  a  farmer  whose  family  grows  tree  fruit 

and  table  grapes  in  Fresno,  California: 

Following  the  six  week  trial  in  federal  court  a  ten-member  jury 
unanimously  ruled  that  our  family  was  innocent  of  any 
wrongdoing  in  the  maintenance  and  operation  of  our  workers' 
housing.    Evidence  introduced  at  the  trial  established  that 
California  Rural  Legal  Assistance  actively  promoted  the 
intentional  damage  in  an  attempt  to  bolster  their  lawsuit  and 
force  our  family  into  signing  a  collective  bargaining  agreement 
When  polled  after  the  trial  virtually  each  of  the  jurors 
expressed  their  disgust  over  taxpayer  dollars  being  used  to 
finance  such  frivolous  lawsuits. 

When  federal  dollars  are  being  used  to  recruit  plaintiffs  and 
create  violations,  it  is  time  to  examine  and  reform  our  current 
system.    The  additional  anecdotal  examples  that  I  am  submitting  for 
the  record  will  demonstrate  that  this  type  of  activism  is  not  isolated. 

Abuses  like  these,  particularly  in  the  agriculture  industry,  is 
what  prompted  me  to  get  involved  in  the  reform  of  the  LSC.    The 
reforms  that  Bill  McCollum  and  I  have  proposed  will  maximize  legal 
assistance  to  thousands  of  poor  people  who  have  been  locked  out 
of  the  legal  services  system  because  federal  funds  are  being 
inappropriately  used  by  legal  services  grantees  to  promote  their 
own  agenda. 

However,  I  would  be  remiss  if  I  failed  to  mention  that  many  of 
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the  LSC  grantees  are  providing  a  valuable  service  to  the  very 
individuals  that  the  Legal  Services  Act  was  created  to  help.    It  is 
unfortunate  that  the  misguided  activities  of  a  few  grantees  not  only 
casts  dispersion  on  the  whole  program;  but  robs  the  rightful 
recipients  of  the  assistance  they  both  need  and  deserve. 

Thank  you  for  your  time  and  consideration.    I  appreciate  this 
opportunity  to  explain  my  concerns  with  the  current  LSC  operations. 
I  will  now  turn  it  over  to  my  friend  and  colleague,  Bill  McCollum, 
who  once  served  on  a  local  legal  services  board  in  his  home  state 
of  Florida  and  has  the  practical  and  technical  experience  with  legal 
services. 
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March  23, 1995 

The  Honorable  Charles  W.  Stenholm 
United  States  House  of  Representatives 
1211  Longworth  House  Office  Building 
Washington,  DC  20515 

Dear  Congressman  Stenholm: 

Our  family  grows  tree  fruit  and  table  grapes  in  Fresno,  California.  As  a  quality 
leader  in  the  fresh  fruit  industry,  we  recognize  the  need  to  attract  and  retain  the 
best  workers  in  order  to  meet  the  quality  standards  that  our  customers  demand. 
So,  we  embarked  on  a  comprehensive  program  to  raise  our  workers'  wages 
above  the  industry  scale  and  provide  them  with  the  option  of  quality  housing. 
Ironically,  this  move  set  us  up  as  a  target  for  attack  by  California  Rural  Legal 
Assistance  (CRLA),  a  group  funded  by  tax  dollars  through  the  Legal  Services 
Corporation. 

In  April  of  1990,  two  labor  unions  sought  to  organize  our  workers  and  in  May  of 

1990  elections  were  held.  In  the  runoff  election  a  majority  of  the  votes  were  cast 

for  the  United  Farm  Workers  (UFW)  union.  At  this  same  time  representatives 

from  CRLA  came  to  our  farm  to  recruit  employees  to  sue  my  family.  Shortly  •8HJ2S4*, 

thereafter,  they  filed  a  class  action  lawsuit  against  us  in  the  United  States  District 

Court  "on  behalf"  of  employees  living  in  some  of  our  employee  housing.  The 

lawsuit  was  a  form  complaint  used  by  CRLA  in  virtually  all  of  its  lawsuits  against 

farmers.  The  complaint  was  so  frivolous  that  we  were  successful  in  having  three 

of  the  causes  of  action  dismissed  before  trial. 

As  part  of  their  organizing  campaign,  the  UFW  called  in  the  U.S.  Department  of 
Labor  and  asked  them  to  inspect  our  farm  for  alleged  violations  of  the  Migrant 
and  Seasonal  Agricultural  Worker  Protection  Act.  The  Department  of  Labor  is- 
sued a  fine  of  $6,950  for  what  was  later  proven  during  trial  to  be  intentional 
damage  to  the  housing.  Also  proven  during  the  trial  was  that  CRLA,  as  part  of  an 
effort  to  improve  their  lawsuit  against  us,  actively  promoted  the  intentional 
damage  and  even  prohibited  us  from  making  repairs. 

The  labor  housing  at  the  center  of  the  lawsuit  was  built  in  1980  of  reinforced 
concrete  block  on  a  solid  concrete  foundation.  The  housing  had  been  completely 
renovated  in  1988  with  new  stoves,  refrigerators,  toilets,  sinks,  plumbing,  cabi- 
nets, and  central  hearing  and  cooling  units.  During  the  CRLA-assisted  UFW  or- 
ganizing campaign  in  1990,  Fresno  County  officials  noted  that  the  housing  was 
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being  damaged  faster  than  it  could  be  repaired.  The  repair  contractor  testified 
that  the  damage  was  clearly  intentional,  and  included  sinks,  doors,  windows, 
toilets  and  electrical  fixtures  being  literally  ripped  from  their  foundations  and 
thrown  into  the  yard. 

In  March  1991,  when  it  became  impossible  to  keep  the  housing  maintained  and 
the  costs  of  litigation  became  enormous,  the  housing  was  demolished.  Included 
in  the  demolition  were  state-of-the-art  duplex  units  at  several  sites  capable  of 
housing  400  employees.  These  units,  built  at  a  cost  of  $1.6  million,  were  only  18 
months  old  and  widely  regarded  as  the  country's  premier  farm  labor  housing. 

Just  after  CRLA  filed  their  lawsuit  we  received  phone  calls  telling  us  that  the  law- 
suit would  "go  away"  if  we  agreed  to  sign  a  collective  bargaining  agreement 
with  the  UFW.  We  refused  to  agree  to  this  extortion.  As  a  result,  CRLA  recruited 
more  so-called  plaintiffs  and  filed  two  more  identical  lawsuits  against  our  family 
in  state  and  federal  court.  These  suits  covered  the  same  housing,  time  period  and 
legal  actions  as  the  previous  lawsuit  that  the  U.S.  Department  of  Labor  had  al- 
ready investigated  and  rendered  a  decision  on.  In  an  effort  to  promote  judicial 
economy  and  avoid  having  three  separate  trials  on  the  exact  same  issues,  we  at- 
tempted to  consolidate  the  lawsuits.  However,  CRLA  refused  to  agree  to  this, 
threatening  to  "bury  us  with  Litigation"  unless  we  signed  a  collective  bargaining  <piv>u> 

agreement  with  the  UFW. 

When  the  first  lawsuit  went  to  trial,  CRLA  was  unable  to  have  the  class  action 
certified  so  the  case  was  tried  on  behalf  of  only  seven  plaintiffs.  One  of  the  so- 
called  plaintiffs  has  since  gone  on  record  stating  he  never  wanted  to  follow- 
through  with  the  case,  but  was  told  by  CRLA  that  the  judge  would  jail  him  if  he 
didn't  continue.  Though  normally  sympathetic  to  liberal  causes,  Judge  Edward 
D.  Price  repeatedly  chastised  the  CRLA  during  the  trial  for  their  shoddy  handling 
of  the  lawsuit.  At  one  point  Judge  Price  told  the  CRLA,  "You  insisted  on  bringing 
this  case  to  trial,  and  you're  not  ready  to  go  to  trial.  You  haven't  even  gone 
through  the  records,  you  don't  know  what  your  case  is  all  about.  You  are  calling 
witnesses  from  the  wrong  entities,  and  you  ought  to  be  ashamed  of  yourself. 
These  people  really  need  your  help.  They  are  depending  on  you,  and  you're  ab- 
solutely letting  them  down." 

Normally  when  CRLA  sues  a  farmer,  they  rely  on  extortion  to  get  an  out-of-court 
settlement.  Since  we  refused  to  submit  to  such  tactics,  CRLA  found  themselves  in 
the  unusual  position  of  actually  having  to  prove  their  baseless  allegations. 
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Following  the  six  week  trial  in  federal  court  a  ten-member  jury  unanimously 
ruled  that  our  family  was  innocent  of  any  wrongdoing  in  the  maintenance  and 
operation  of  our  workers'  housing.  Evidence  introduced  at  the  trial  established 
that  CRLA  actively  "promoted  the  intentional  damage  in  an  attempt  to  bolster 
their  lawsuit  and  force  our  family  into  signing  a  collective  bargaining  agreement. 
When  polled  after  the  trial  virtually  each  of  the  jurors  expressed  their  disgust 
over  taxpayer  dollars  being  used  to  finance  such  frivolous  lawsuits. 

The  trial  outcome  was  considered  a  major  victory  for  us.  CRLA  had  filed  11 
causes  of  action  and  we  were  found  not  guilty  on  all  but  one.  The  cause  we  were 
found  guilty  for  was  one  for  which  we  had  already  been  fined  by  the  federal 
Department  of  Labor  in  the  course  of  their  routine  enforcement.  Aside  from  the 
jury's  findings,  Judge  Price  awarded  $41,500  on  Migrant  Seasonal  Worker  Pro- 
tection Act  issues  which,  once  again,  had  already  been  handled  by  the  Depart- 
ment of  Labor.  Before  the  trial  started  we  offered  to  settle  the  case  for  $50,000  but 
CRLA  demanded  that  we  give  them  half  a  million  dollars  cash  as  well  as  deed 
over  some  of  our  property  to  what  would  be  a  UFW-controlled  entity.  Clearly  the 
plaintiffs  would  have  been  better  off  had  they  accepted  the  proposed  settlement, 
but  it  is  unlikely  CRLA  ever  advised  their  "clients"  of  our  offer. 

This  trial  alone  cost  taxpayers  over  $200,000  just  for  the  courtroom.  In  addition,  •giViiV. 

the  tax-payer  funded  CRLA  virtually  closed  their  Fresno  office  for  18  months  to 
litigate  the  case  and  prepare  for  trial.  The  CRLA  expenses  amounted  to  at  least 
$350,000  of  taxpayer  money  for  the  trial.  Our  family's  legal  costs  exceeded 
$400,000  plus  the  enormous  amount  of  time  we  spent  answering  thousands  of 
interrogatories  and  document  requests. 

Following  the  trial,  we  had  to  begin  defending  ourselves  in  the  two  additional 
lawsuits  that  were  filed  involving  the  same  factual  and  legal  issues  that  had  just 
been  resolved  during  the  six-week  trial.  During  the  discovery  process  it  was  de- 
termined that  at  least  ten  of  the  so-called  plaintiffs  never  worked  for  us  or  did 
not  exist.  A  number  of  the  plaintiffs  also  approached  us  and  stated  that  they  did 
not  wish  to  be  part  of  the  lawsuit  but  their  attorneys,  the  CRLA,  were  ignoring 
their  requests  to  get  out  of  the  lawsuit. 

Even  after  the  "plaintiffs"  signed  a  statement  saying  they  did  not  want  to  sue  us, 
CRLA  still  refused  to  allow  them  out  of  the  case.  When  the  plaintiffs  testified 
about  their  attempts  to  be  dropped  from  the  suit  and  CRLA's  refusal  to  honor 
these  requests,  Judge  Price  admonished  CRLA,  saying,  "The  witness  tells  you  he 
doesn't  want  to  continue  with  the  lawsuit.  The  witness  tells  you  he  doesn't  want 
to  be  represented  by  CRLA.  And  not  only  do  you  allow  him  to  continue  to  be 
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named  in  the  lawsuit,  but  you  propound  him  to  the  Court  as  a  plaintiff  in  a  case 
to  get  a  preliminary  injunction  against  Gerawan  Ranches,  which  subjects  him  to 
substantial  liability  if  the  injunction  is  improperly  granted.  You  failed  miserably 
in  your  duties  as  an  attorney  to  this  person." 

My  family's  experience  with  CRLA  is  not  an  isolated  event.  CRLA  continues  to 
promote  union  organizing  and  actively  recruits  plaintiffs  to  sue  employers  who 
are  involved  in  union  proceedings.  The  CRLA  focuses  primarily  on  the  enforce- 
ment of  the  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  even 
though  such  efforts  are  duplicative  since  the  federal  Department  of  Labor  al- 
ready handles  enforcement  of  this  Act. 

The  CRLA  is  on  a  mission  not  to  help  the  poor,  but  to  plunder  farmers.  CRLA  rep- 
resentative Ellen  Braff-Gujardo  testified  at  a  local  Congressional  hearing  in  Sep- 
tember 15,  1993,  that  their  chosen  victims  should  give  in  to  CRLA  extortion  as 
long  as  the  settlement  amount  is  less  than  the  farmer's  prospective  legal  fees.  She 
cited  one  of  CRLA's  suits  against  our  family  as  one  instance.  But  since  the  case 
she  referred  to  had  not  yet  gone  to  trial,  and  since  the  case  was  identical  to  the 
case  we  had  just  won  in  federal  court,  the  CRLA  clearly  has  no  regard  for  the  con- 
ceivable innocence  of  their  targets. 

Though  Legal  Services  Corporation  funding  is  provided  under  the  guise  of 
helping  the  poor,  it  is  clear  that  the  opposite  is  often  the  result.  No  one  was 
helped  by  CRLA's  attack  on  us.  In  an  effort  to  plunder  a  deep-pocketed  farming 
family,  the  CRLA  shunned  the  genuine  needs  of  the  area's  financially  challenged 
citizens.  Moreover,  farmworkers  are  actually  being  harmed  by  Legal  Services 
Corporation  funding  because  CRLA's  activities  have  created  a  strong  disincentive 
for  farmers  to  provide  housing  for  their  workers.  The  result  has  been  that  wher- 
ever the  CRLA  goes,  farmworker  housing  disappears. 

Now  that  Legal  Services  Corporation  funding  is  under  review,  we  urge  you  to 
do  everything  possible  to  stop  funds  from  being  used  to  extort  money  from 
farmers. 

Respectfully, 


•EHE!^. 


Michael  R.  Gerawan 
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f  0  Box  7b  Zeeland.  Ml  4946 
Gib  772  2102  FAX  OU-772-4?* 
fvcry  Hay  KriWH  F vutywhoiu 


October  I?,  1*«? 

By  TAX  (S  202-225-2234) 


The  Honorable  Charles  W.  Stenholra 
U.S.  House  of  Representatives 
Washington,  DC   20515 

Dear  Representative  Stenholra •■ 

Today  I  received  your  invitation  to  the  briefing  on  Legal  Services  Reform 
on  Thursday.  Unfortunately  it  is  harvest  season  and  I  will  be  unable  to 
attend  However,  as  a  member  and  director  of  the  National  Counsel  of 
Agricultural  Empoyers  and  chairman  of  the  American  farm  Bureau  Labor 
Committee  I  think  I  will  be  well  represented  by  Ms.  Sharon  Hughes  and  Llbby 
Whitley,  respectively. 

I  have  a  continuing  interest  in  Legal  Services  reform  since  we  seem  to 
continually  be  subject  to  one  or  two  harassment  or  new  precedent  setting 
lawsuits  despite  our  best  efforts  to  be  good  and  far  above  average  farm 
Ubor  employers.  Currently  we  are  working  toward  settlement  (**t«a«d 
-on  000  Plus  ray  $15,000  legal  fees)  over  wage  payments  and  MISWAPA 
violations  on  employees  that  never,  we  believe,  worked  for  either  us  or  our 
labS  contractor  We  survived  wage  and  housing  scrutiny  during  the  season 
laoor  contract  without  any  notification  we  are  sent  a  copy  of  a 
Z±t  filed  against  us  by  a  group  of  people  who  claim  they  worked  for  us  and 
fnof  SSerlylail  Naturally  they  claim  -ord  keepi  ^violations 
because  how  can  we  have  payroll  records  on  people  who  didn  t  work.   We  are 

%z  ?r.  sirs  zssvfjsrjsn  J&~£ 

not  to  operate  where  legal  services  is  militant. 

A  second  case  has  primarily  to  do  with  when  »^ran*  h0U3^s  J» 
land  ord/tenant  and  when  it  is  employee /employer  "lationsh  ^  ™*  £ 
apparently  a  test  case  to  make  sure  that  a  federal  Judge  s  statement  or 
^"SU  law  is  in  a  different  context  £c-^«hx9«  £■  ^  »£ 
aggressive  on  this  one  and  got  it  moved  to  state  ~u"  £d  "*"  ^  wiU 
27th.   Naturally  lots  of  expense  already  and  both  sides  saying  tney 

appeal  an  unfavorable  opinion. 
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Oct.  17,  1989 


The  latter  mciy  be  tied  to  the  formation  of  a  new  farm  workers  ur.ion  in  west 

Michigan  involving  several  e>:-legal  services  employees.   I  also  understand 

that  Michigan  Migrant  Legal  Services  people  were  at  the  recruiting  picnic 
the  union  held  a  few  weeks  ago. 

I  appreciate  your  efforts  to  reform  the  system.  I  too  believe  that 
properly  operated  there  is  a  place  for  LSC  but  so  far  it  has  been  a  high 
handed  social  reform  movement.  One  of  the  Texas  LSC  attorneys  told  a  group 
of  growers  that  she  was  there  to  redistribute  wealth  and  that  in  a 
revolution  some  people  will  get  hurt.  Interesting  their  office  has 
pictures  of  outstanding  democrats  like  the  leaders  of  Nicaragua  instead  of 
our  government  officials  just  in  case  we  need  reminders  of  where  their 
movement  would  take  us. 

Sincerely, 

DE  BRUYN  PRODUCE  CO. 


Robert  D.  DeBruyn 
President 
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The  Honorable  William  J.  Hughes 

Member  of  Congress  A/-c^»-r  '  A*-<-<— C-T  •SVAr'.-T" 

348  Cannon  House  Office  Building  a            A 

Washington,   DC    20515  A/J£cJe^*l<-  •*>*,  iT  .£  A<!-n  «vj?.' 

Dear  Congressman  Hughes: 


My  family. and  I  have  owned  and  operated  a  blueberry  farm  iii 
Hammonton  for  over  45  years.   As  all  farmers,"  we  endure 
hardships  and  risks  that  many  citizens  do  not  appreciate. 
However,  a  new  problem  has  recently  occurred  which  is  potential!. y 
hazardous  to  many  farmers,  and  which  is  also  directly  within 
congressional  power  to  eliminate. 

Last  year  my  farm  was  sued  by  Florida  Rural  Legal  Services 
and  Camden  Regional  Legal  Services.   Both  organizations  are  Leg.il 
Service  Corporation  grantees  using  taxpayer  dollars  to  advance 
their  social  agenda. 

In  my  case,  they  claimed  to  represent  over  150  named 
plaintiff  migrant  farmworkers.   We  told  them  before  and  during 
the  suit  that  most  of  the  plaintiffs  never  worked  on  the  farm. 
These  lawyers  never  investigated,  but  pushed  ahead.   We 
discovered  that  many  of  the  plaintiffs  were  in  another  case  in 
Florida,  where  they  swore  they  were  picking  corn  in  Florida  at 
the  same  time  they  claimed  to  work  at  my  blueberry  farm.   These 
people  had  the  same  lawyers  in  both  cases  (Florida  Rural  Legal 
Services) . 

In  other  words,  these  legal  aid  lawyers  filed  a  class  action 
lawsuit  against  me  with  over  150  plaintiffs.   They  knew  most  of 
-them  never  worked  at  my  farm.   They  refused  to  drop  them  from  t'ne 
case.   My  lawyers  filed  motions  which  forced  Florida  Rural  Legal 
Services  and  Camden  Regional  Legal  Services  to  drop  over  1 00 
plaintiffs  from  the  case!  .  It' cost  me  thousands  4t   dollars  to 
defend  myself  from  this  highly  unethical  and  illegal  conduct. 
Moreover,  I  am  only  one  of  three  farmers  who  were  victimized  by 
these  scurrilous  lawsuits.   One  of  the  other  blueberry  growers  is 
being  sued  by  about  150  migrant  workers  for  the  years  1986,  198  7 
and  1988.   In  fact,  only  about  10  to  20  of  these  plaintiffs  ever 
worked  at  his  farm — and  for  only  about  one  week  in  19871 
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I  am  told  that  bringing  huge  class  actions  with  hundreds  of 
plaintiffs  is  a  favorite  tactic  of  Florida  Rural  Legal  Services. 
They  do  it  to  bludgeon  growers  into  settlements.   This  enhancers 
their  credibility  in  Congress  for  more  funding.   it  is  unfair, 
costly,  and  a  waste  of  taxpayer  dollars  designed  to  aggrandize: 
these  legal  aid  lawyers  at  the  expense  of  the  farming  community. 

I  am  aware  that  a  bill  is  pending  in  Congress  which  would 
help  to  stop  these  unfair  and  illegal  practices.   This  bill  is; 
called  the  McCullom-Stenholm  Amendment.   I  urge  you  to  take  a 
lead  role  in  supporting  this  legislation  to  protect  your  grower- 
constituents  from  being  victimized  by  these  outrageous  lawsuilrs. 

Sincerely, 


2>JL)L  ^#Li 


Bill    DiMeo 
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AFFIDAVIT  OF  BEATRICE  RIVERA 

I,  Beatrice  Rivera,  of  Cape  Charles,  Virginia,  upon  being 
sworn,  states  as  follows: 

1.  My  name  is  Beatrice  Rivera.   My  address  is  521  Mason 
Avenue,  Cape  Charles,  Virginia. 

2.  From  1980  to  1984,  I  worked  for  the  Belle  Haven, 
Virginia  office  of  the  Legal  Aid  Bureau  in  the  migrant  farmworker 
division.   I  was  hired  initially  as  a  paralegal  and  worked  in 
that  capacity  for  two  years.   For  two  and  one  half  years 
following  that,  I  administered  the  Belle  Haven  office.   My 
employment  at  the  Belle  -Haven  office  ended  with  the  closing  of 
the  permanent  migrant  farmworker  division  in  the  fall  of  1984. 

3.  A  new  attorney  director  of  the  Belle  Haven  office, 
Robert  N.  Moore,  was  assigned  approximately  one  year  before  the 
closing  of  the  office.   I  reported  to  Mr.  Moore. 

4.  In  1984,  the  Legal  Aid  Corporation  funding  grant  to  the 
migrant  farmworker  division  of  the  Belle  Haven  office  was  in  turn 
sub-granted  to  the  Maryland  Legal  Aid  Bureau,  Inc.   I  am  not 
certain  how  this  sub-grant  was  accomplished,  as  the  applicable 
paperwork  was  routed  around  me  even  though  I  still  served  as 
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office  administrator.   The  placement  of  the  Virginia  funds  at  the 
disposal  of  the  Maryland  resulted  in  major  changes  to  the 
provision  of  services  to  migrant  farmworkers  in  Virginia.   First, 
as  of  October  1984,  the  migrant  farmworker  division  of  the  Belle 
Haven  office  closed  down  on  a  permanent  basis.   The  office  was 
open  during  the  1985  harvest  season  only  when  the  attorneys  from 
the  Maryland  Legal  Aid  Bureau  choose  to  come  to  the  Eastern  Shore 
of  Virginia.   To  the  best  of  my  knowledge,  there  were  many  more 
migrant  farmworkers  in  Virginia  requiring  services  than  there 
were  in  Maryland.   The  Belle  Haven  office  was  the  only  migrant 
worker  division  in  Virginia. 

6.  With  the  shift  in  funding  also  came  a  shift  in 
leadership.   Control  of  the  operation  and  policy  of  the  Belle 
Haven  office  was  transferred  from  Robert  N.  Moore  to  Gregory  S. 
Schell,  Esq.,  who  was  with  the  Salisbury,  Maryland  office  of  the 
Legal  Aid  Bureau,  Inc.   To  the  best  of  my  knowledge  and  belief, 
Mr.  Moore  made  no  decisions  without  first  consulting  Mr.  Schell. 

I  very  often  overheard  Mr.  Moore  consulting  on  the  phone  with  Mr. 
Schell  in  Salisbury. 

7.  Mr.  Schell,  after  taking  over  operation  of  the  Belle 
Haven  office,  did  not  approve  of  my  methods  of  handling  worker 
claims  against  the  employer  growers.   My  method  of  operation  had 
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been  to  give  the  growers  notice  of  the  nature  of  worker 
complaints  against  them  in  order  to  provide  them  an  opportunity 
to  correct  the  problems.   If  the  growers  refused  to  correct  the 
problem,  I  then  proceeded  to  initiate  formal  legal  procedures 
against  them.   I  believe  that  this  method  accomplished  more  for 
the  workers:   housing  problems  fixed  now  is  worth  more  to  a 
worker  than  years  of  litigation. 

8.    Mr.  Schell's  objective,  however,  was  to  file  as  many 
complaints  against  the  growers  as  possible.   He  discouraged  me 
from  attempting  to  work  out  compromises  with  the  growers,  going 
so  far  as  to  tell  me  that  if  the  growers  and  crewleaders  trusted 
me  so  much,  I  couldn't  be  doing  my  job  right.   Mr.  Schell  had 
prepared  a  list  in  the  summer  of  1984  of  each  and  every  housing 
requirement  with  which  the  growers  and  crewleaders  needed  to 
comply.   The  list  was  very  detailed.   I  took  a  copy  of  the  list 
to  the  various  crewleaders  and  employers  in  the  area  and  told 
them  that  they  should  use  the  list  as  a  checklist,  and  if  they 
complied  with  every  item  on  the  list,  their  housing  met  all 
standards  under  the  regulations.   Mr.  Schell  chastised  me  for 
doing  this  because  he  said  I  had  given  the  growers  a  warning 
thereby  permitting  them  to  avoid  possible  future  suits  against 
them.   I  saw  my  actions  differently.   I  viewed  what  I  did  as 
giving  the  growers  a  chance  to  correct  things  on  their  own  and 
thus  provide  an  immediate  benefit  to  the  workers. 
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9.  As  an  example  of  Mr.  Schell's  emphasis  on  amassing  the 
largest  possible  number  of  complaints,  rather  than  providing 
immediate  benefits  for  the  workers,  I  had  discussions  with  one 
Virginia  grower  concerning  housing  deficiencies  at  his  orchard. 
On  my  follow-up  visit  to  the  orchard,  I  witnessed  carpenters  and 
workmen  repairing  the  problems.   On  reporting  this  progress  to 
Mr.  Schell,.  however,  he  instructed  me  to  file  a  complaint  against 
the  grower  immediately  --  before  the  repairs  were  finished. 

10.  On  information  and  belief,  1984  began  an  "Impact" 
program  aimed  at  growers  in  Virginia  and  Maryland.   The  object  of 
this  program  was  to  file  as  many  complaints  against  the  growers 
as  possible,  on  the  notion  that  even  if  a  particular  grower  had 
not  done  anything  wrong  yet,  he  was  bound  to  do  so~in  the  future. 

11.  I  believe  that  Mr.  Schell's  methods  for  producing 
worker  complaints  against  growers  were  unethical.   My  belief  is 
based  on  my  conversations  with  workers  and  what  I  observed 
working  at  the  Belle  Haven  office. 

12.  I  spoke  to  workers  in  1984  who  told  me  that  a  man 
accompanying  Gregory  Schell  on  his  visits  to  the  worker  labor 
camps  offered  them  alcohol  and  drugs  in  exchange  for  information 
against  their  grower  employers.   On  information  and  belief,  this 
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man  was  employed  by  the  Legal  Aid  Bureau  specifically  for  his 
expertise  in  procuring  information  from  intoxicated  individuals. 

13.  Mr.  Schell,  in  my  presence,  boasted  to  Mr.  Moore  that 
he  induced  workers  into  signing  administrative  complaint  forms 
against  the  growers  by  leading  the  workers  to  believe  that  they 
were  signing  forms  authorizing  Mr.  Schell  to  get  them  food 
stamps.   I  believe  that  in  many  cases,  workers  did  not  realize 
they  were  signing  complaint  forms  against  their  employer  or 
crewleader.   I  was  acquainted  with  a  crewleader  named  Grace 
Mason.   I  had  known  her  for  several  years  and  I  believed  she  was 
one  of  the  better  crewleaders  who  come  to  Virginia.   I  spoke  to 
some  of  the  workers  in  Grace  Mason's  crew  in  1984.   These  workers 
had  cooperated  with  Greg  Schell' s  requests  for  information  from 
them  in  1984  until  they  learned  that  Mr.  Schell  intended  to  file 
a  complaint  against  Grace  Mason.   Not  wishing  to  get  Ms.  Mason  in 
trouble,  the  workers  refused  to  speak  to  Mr.  Schell  thereafter. 
Unbeknownst  to  them,  however,  they  had  already  filed  complaints 
against  Ms.  Mason. 

14.  It  is  my  belief  that  Mr.  Schell  arranged  with  workers 
ahead  of  time  to  file  complaints  against  a  particular  grower. 
During  the  1984  harvest  season,  Mr.  Schell  attempted  to  have  the 
Migrant  and  Seasonal  Farmworkers  Association  in  Belle  Haven 
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provide  a  Haitian  worker  with  no-cost  transportation  to  Maryland. 
It  is  ray  recollection  and  belief  that  the  worker  in  question  was 
to  file  some  sort  of  complaint,  as  instructed  by  Mr.  Schell, 
against  his  grower-employer  after  his  arrival  in  Maryland.   I 
became  aware  of  this  incident  because  of  the  animosity  it  created 
between  our  office  and  the  Migrant  and  Seasonal  Farmworkers 
Association.   I  attempted  to  investigate  the  worker's  file  at  our 
office  in  order  to  clear  up  the  difficulties  with  the  Migrant  and 
Seasonal  Farmworkers  Association  but  I  could  find  no  file  or  any 
record  of  the  worker  in  our  office.   I  thought  that  unusual  and 
asked  why  we  had  no  record  of  the  worker.   I  was  told  that  no 
record  was  kept  because  we  were  not  supposed  to  provide  no-cost 
transportation  services  to  Haitian  workers. 

15.   After  the  closing  of  the  Belle  Haven  office,  I  still 
had  responsibility  for  following  through  on  some  outstanding 
matters.   I  received  a  call  from  Mr.  Schell  in  Salisbury, 
instructing  me  to  get  worker  signatures  on  complaints  and  that  he 
would  fill  in  the  name  of  the  orchard  at  a  later  date.   On 
information  and  belief,  many  complaint  forms  were  signed  by 
workers  and  then  had  the  employer  filled  in  by  the  Legal  Aid 
Bureau  at  a  later  date  according  to  which  orchards  Mr.  Schell  had 
targeted  to  receive  the  most  complaints. 


91.1  an  Q«_-a 
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16.  On  information  and  belief,  Mr.  Schell  did  not  explain 
the  administrative  complaint  system  to  workers  prior  to  their 
filing  of  complaints.   In  my  conversations  with  workers,  I  found 
that  few  of  them  realized  they  would  either  have  to  appear  in 
court  or  at  a  hearing.   Several  workers  believed  from  Mr.  Schell 
that  if  they  filed  a  complaint  they  would  receive  monetary 
compensation  within  a  few  weeks'  time. 

17.  Finally,  Mr.  Moore,  Mr.  Schell,  and  a  paralegal  from 
our  office  traveled  to  Washington  in  the  beginning  of  the  summer 
of  1984  and  carried  out  lobbying  activities  with  respect  to  the 
1986  immigration  bill.   Mr.  Moore  told  me  that  he  identified 
himself  to  the  member  of  Congress  as  an  attorney  but  omitted  his 
employment  by  the  Legal  Services  Corporation. 


tijiat^uuL  //,  [ft 4. 


Beatrice  Rivera 


Sworn  and  subscr 
in  the  Commonwealth  of  Virginia 


ibed  to  me  this  /    day  of 


^—^ Notary  Public 


^L 


V\y     V^o^STNlS^l0l0     Cxtpvvui^     3-3)  -*H 
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April  6,  1992 


ANECDOTES 

LEGAL  SERVICES  REFORM  FLOOR  DEBATE 

PROCEDURAL  SAFEGUARDS 


The  importance  of  limiting  LSC  staff  attorneys'  ability  to  b*-ircr 
lawsuits  against  growers  on  behalf  of  unnamed,  bogus  or  phantom 
plaintiffs  is  illustrated  abundantly  by  two  cases  joined  in  a 
sanctions  motion  against  a  Florida  Rural  Legal  Services  (FLRS) 
attorneys  Greg  Schell,  Keith  Talbot  and  James  Boon.   The  cases 
are  Fortune  et  al.  v.  Indian  Brands  Farms,  Inc.  and  Alcena  et  al 
v.  Bell  Bay  Farms,  Inc.  and  Joe  Vettese  Farms  f  Inc..        ' " 

Further,  these  cases  clearly  illustrate  why  the  availability  of 
Rule  11  sanctions  is  inappropriate  relief  for  defendants  in  LSC- 
brought  litigation. 

In  Indian  Brands,  the  LSC  attorney  claimed  that  approximately  150 
plaintiffs  were  employed  on  the  Indian  Brands  farm  during  the 
1986,  1987,  1988  and  1989  crop  years  during  the  blueberry 
harvest.   This  case  was  brought  in  the  U.S.  District  Court  for 
the  District  of  New  Jersey  by  FRLS  attorney  Greg  Schell  as  a 
class  action  lawsuit  in  June  1990. 

In  Bell  Bay/Vettese,  filed  in  the  same  court  in  June  1990,  Greg 
Schexl  claimed  that  140  plaintiffs  were  employed  in  1986,  1987, 
and  1988  on  either  the  Bell  Bay  or  Vettese  Farms. 

Growers  knew  that  fewer  than  one-third  of  the  named  plaintiffs 
represented  by  Greg  Schell  had  ever  worked  on  any  of  the  three 
farms.   Grower  records  showed  that  only  45  of  the  150  plaintiffs 
XI}   the  Indian  Brands  case  worked  on  that  farm,  and  only  16  of  the 
139  plaintiffs  in  the  Bell  Bav/Vettese  case  had  been  employed  on 
those  farms.   In  fact,  many  had  never  worked  in  New  Jersey  at  all 
during  the  four-year  period.   Grower  attorneys  advised  the  FLRS 
attorneys  repeatedly  of  these  facts  and  recommended  that  they 
drop  the  bogus  p-laintiffs  and  settle-  the  case  on  the  basis  of  the 
legitimate  plaintiffs. 

FLRS  attorneys  refused,  insisting  that  all  or  almost  all  the 
plaintiffs  were  legitimate,  and  proceeded  with  discovery  in  the 
case  representing  all  150  and  139  plaintiffs. 

FLRS  attorneys  subsequently  refused  to  produce  the  150  and  139 
plaintiffs  for  depositions  and  interrogatories  during  the 
discovery  phase  of  the  trial,  which  lasted  well  into  1991. 
Finally,  grower  attorneys  filed  a  motion  to  dismiss  plaintiffs, 
together  with  a  Rule  11  sanctions  motion  against  both  plaintiffs 
and  counsel  in  February  1991.   Eventually,  in  June  1991,  FLRS 
moved  to  dismiss  67  of  the  Indian  Brands  olaintiffs,  82  of  the 
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Indian  Brands  Case 

Bell  Bav  plaintiffs  and  94  of  the  Vettese  plaintiffs.  Further, 
FLRS  dropped  all  claims  against  Vettese  for  193  6  and  1988,  and 
all  claims  against  Bell  Bay  for  1987. 

How  could  FLRS  attorneys  have  brought  suit  against  these  growers 
so  lacking  in  basic  knowledge  of  the  true  facts?   The  plain  truth 
was  that  FLRS  attorneys  knew,  and  had  known  from  the  beginning  of 
the  cases,  that  most  of  the  workers  had  never  even  been  in  New 
Jersey,  much  less  worked  for  Indian  Brands,  Bell  Bay  or  Vettese 
Farms.   It  was  engineered  from  the  start. 

During  discovery,  one  worker  attested  that  in  1989  FLRS  counsel 
James  Boon  held  a  meeting  in  Belle  Glade,  fl,  to  solicit 
plaintiffs  for  the  New  Jersey  cases.   During  the  meeting,  Boon 
said  that  he  would  "get  them  money"  if  they  joined  the  suits,  and 
that  the  growers  couldn't  prove  they  hadn't  worked  there,  and 
that  the  workers  "would  not  go  to  jail  for  joining  the  lawsuit." 

Further,  New  Jersey  attorneys  for  the  growers  compared  notes  with 
Florida  growers'  attorneys.   They  discovered  that  many  of  the 
workers  in  the  New  Jersey  cases  were  named  plaintiffs  against 
growers  in  Florida,  Georgia,  Alabama,  and  Maryland  during  1986, 
1987,  1988  and  1989.   In  these  cases,  the  workers  provided 
detailed  information  on  their  employment  history  and  residences 
between  198  6  and  1989.   The  FLRS  attorneys  Schell,  Talbot  and 
Boon  managed  and  actively  participated  in  all  aspects  of  the 
cases,  including  pleadings,  motions  and  discovery. 

The  cost  to  the  growers  of  unravelling  the  complexity  of  this 
case,  and  defending  themselves  against  patently  false  claims,  has 
been  enormous.   To  date,  over  six  figures  in  legal  fees  have  been 
incurred  by  the  three  farms.   Settlement  of  the  case  is  still 
pending. 

These  are  small  family  farms.   All  are  under  300  acres.   Vettese, 
particularly,  is  a  family  operation;  the  farm  office  and 
blueberry  packing  machinery  is  in  the  garage  and  the  only  full- 
time  employees  are  the  farmer,  Joe  Vettese,  his  nephew  and  his 
daughter. 

Clearly,  Rule  11  motions  to  "cure"  the  problem  of  bogus 
plaintiffs,  and  other  abuses  of  process  by  LSC  attorneys,  are 
expensive,  unwieldy  and  time-consuming. 
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ANECDOTES  ON  AGRICULTURE 

The  Legal  Services  Corporation  was  created  by  an  Act  of 
Congress  to  provide  Federal  funds  for  legal  services  offices  around 
the  country  which  provide  free  legal  aid  in  civil  matters  to 
indigent  persons.  For  years,  farmers  have  complained  about  LSC 
funded  attorneys  coming  on  their  property  to  solicit  clients  among 
farm  employees,  encouraging  them  to  participate  in  lawsuits  (at  no 
cost  to  the  employees)  against  the  farmers.  These  lawsuits  have 
driven  some  farmers  out  of  business,  and  have  serve  as  a  constant 
harassment  for  others. 

In  Texas,  LSC  attorneys  bringing  suit  against  a  farmer  filed 
a  discovery  request  for  a  list  of  his  former  employees.  Soon  after 
they  obtained  the  list,  the  suit  was  amended  to  include  a  number  of 
the  former  employees  whose  names  had  been  provided.  The  farmer  was 
eventually  forced  to  file  for  bankruptcy. 

This  amendment  would  correct  the  abuses  by  legal  services 
attorneys  in  agricultural  labor  disputes  by  preventing  them  from 
actively  soliciting  clients  and  "stirring  up"  enmity  where  none 
exists.  It  would  place  the  attorneys  in  their  proper  and  legal 
role:  as  providers  of  legal  aid  to  indigent  farmworkers  when  asked 
to  do  so,  not  the  other  way  around.  The  amendment  would  also 
require  the  attorneys  to  go  through  normal  procedures  to  resolve  a 
dispute,  such  as  attempts  at  consultation  are  mediation,  rather 
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than  rush  directly  to  court  with  a  punitive  lawsuit  against 
farmers. 

In  Texas,  the  director  of  Texas  Rural  Legal  Assistance  (TRLA) , 
which  received  $1,716,675  from  LSC  in  1988)  wrote,  "Short  of 
raising  the  tax  rate  to  500%  of  valuation  on  all  gringo  farmers,  I 
find  your  settlement  agreement  to  be  generally  fair  .  .  .  Now  lets 
bleed  the  bastards  for  some  attorney's  fees."  This  legal  services 
attorney's  motives  are  clearly  more  inclined  toward  damaging 
farmers  than  helping  poor  people  with  legal  problems. 

A  Pennsylvania  farmer  sued  the  Friends  of  Farmworkers  Legal 
Services  for  abuse  of  process  because  legal  action  against  him  had 
been~  "initiated,  sponsored,  and  maintained  by  Friends  of 
Farmworkers,  Inc.  to  intimidate,  harass,  retaliate  against,  and 
punish  [the  farmer]  as  part  of  a  personal  vendetta  against  him  by 
Friends  of  Farmworkers,  Inc.  and  for  other  improper  purposes  ..." 
Several  of  the  farmworkers  represented  by  Friends  of  Farmworkers 
in  the  case  against  him  had  never  been  employed  by  the  farmer,  and 
his  only  contact  with  them  was  in  asking  them  to  leave  his  farm. 

As  part  of  the  same  case,  a  former  employee  of  the  farmer  has 
sworn  in  an  affidavit  that  a  Friends  of  Farmworkers  attorney 
attempted  to  solicit  her  participation  in  the  suit  against  the 
farmer.  She  declined  to  participate,  stating  that  she  would  have 
to  lie  to  support  the  claims  made  by  Friends  of  Farmworkers  in  the 
suit,  which  she  was  not  willing  to  do. 
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In  1988,  seventeen  Texas  farmers  sued  TRLA  over  TRLA'S 
constant  violation  of  state  picketing  laws.  According  to  their 
suit,  TRLA  has  been  active  in  organizing  and  instigating  strikes 
and  pickets  by  workers  at  various  farm  sites  in  Texas.  In  Howard 
Gault  Co.  v.  Texas  Rural  Legal  Assistance,  the  court  heard  evidence 
that  TRLA  attorneys  had  trespassed  on  private  property  for  the 
purpose  of  organizing  and  maintaining  strikes  and  pickets  against 
growers.  The  TRLA  attorneys  had  also  acted  as  negotiators  on 
behalf  of  a  farmworker  union  in  wage  disputes  against  growers. 
Though  the  court  found  that  the  Texas  anti-picketing  statutes  were 
unconstitutional,  the  Texas  legal  services  attorneys'  actions 
nonetheless  violate  the  LSC  Act  and  regulations. 

The.  Legal  Services  Corporation  received  a  complaint  from  the 
office  of  Congressman  Robert  J.  Lagomarsino  (R-CA)  concerning  LSC 
recipient  California  Rural  Legal  Assistance  (CRLA) . 

One  of  Congressman  Lagomarsino 's  constituents,  Furukawa  Farms 
of  Santa  Maria,  California,  complained  that  CRLA  is  "acting  like  a 
labor  union  and  is  negotiating  on  behalf  of  sharecroppers." 
Furukawa  farms  provided  documentary  evidence  to  support  this  claim, 
as  well  as  documentary  evidence  which  proves  that  CRLA  actively 
attempted  to  solicit  clients  among  farm  workers  for  actions  against 
Furukawa  Farms. 

A  Spanish  language  letter  from  CRLA  urged  sharecroppers  to 
inform  friends  and  relatives  "so  they  can  be  included  in  the  claim 
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if  they  wish  to."  The  letter  also  made  the  following  request  of 
farmworkers  at  Furukawa  Farms,  "  ...  we  need  for  you  to  come  in 
and  bring  all  of  your  papers  if  you  have  not  done  so." 

Furukawa  Farms  has  complained  that  CRLA  employees  have  gone 
into  the  fields  and  incited  the  laborers  to  stage  a  work  stoppage. 
Soliciting  clients,  as  well  as  acting  as  a  labor  union  by 
organizing  and  conducting  collective  bargaining  for  workers  are 
activities  which  are  inconsistent  with  the  provisions  of  the  LSC 
Act. 

In  testimony  before  the  House  Subcommittee  on  Administrative 
Law  and  Governmental  Relations  on  July  19,  1989,  Congresswoman 
Beverly  Byron  (D-MD)  told  of  the  ravages  visited  on  growers  in  her 
district  by  legal  services  attorneys.  Mrs.  Byron  said  that,  due  to 
legal  services  harassment,  Maryland  apple  production  fell  from  2.5 
million  bushels  a  year  in  the  early  1980' s  to  less  than  one  million 
in  1988.  Legal  services  attorneys  lodged  over  155  complaints  and 
filed  15  lawsuits  against  growers.  _These  suits  were  not  about 
unfair  compensation  or  worker  mistreatment.  Instead  they 
challenged  growers'  use  of  the  Dept.  of  Labor's  H-2  program  and  the 
use  of  a  "ladder  test"  —  a  test  growers  use  to  demonstrate  a 
workers  ability  to  carry  and  climb  a  ladder  —  which  is  essential 
in  fruit  picking  work.  One  distraught  grower,  under  siege  from 
legal  services'  attacks  on  the  growers  actually  committed  suicide. 
Congresswoman  Byron  noted  that  the  fruit  of  legal  services'  attacks 
on  the  growers  was  a  loss  of  over  300  jobs,  which  in  effect,  ruined 
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the  apple  industry  in  western  Maryland.   She  has  since  introduced 
legislation  in  an  attempt  to  thwart  such  harassment  by 
legal  service  lawyers. 

Opponents  of  this  amendment  have  been  saying  that  it  is 
unnecessary,  that  the  alleged  abuses  it  would  restrict  are  non- 
existent, and  so  on.  Unfortunately,  there  are  abuses  of  the 
process  being  perpetrated  by  federally  funded  lawyers.  Most  legal 
services  lawyers  do  a  great  job  serving  poor  people,  and  conduct 
themselves  professionally  and  within  the  guidelines  of  the  LSC  Act 
and  the  ethical  standards  which  apply  to  the  legal  profession. 
However,  not  all  legal  services  lawyers  behave  in  such  a  fashion. 
Solicitation  of  clients  is  one  problem  which  has  not  been 
adequately  addressed  by  regulations  currently  in  force.  In  one 
instance,  a  letter  was  sent  by  a  legal  services  attorney  on  his 
legal  services  stationary  to  at  least  seventeen  different  people, 
in  which  an  obtuse  attempt  is  made  to  solicit  them  as  plaintiffs  in 
a  lawsuit.  In  the  letter,  the  targets  of  the  solicitation  are 
told, 

I  have  reviewed  your  situation  regarding  your  employment 

by  ^_  Orchards  in  1988... The  U.S.  Labor  department, 

since  1987  has  had  a  regulation  which  says  that  growers 
do  not  have  to  provide  travel  money  to  farmworkers  here 
in  the  United  States  unless  the  growers  directly  give 
such  money  to  foreign  workers.  This  regulation  is  a 
change  from  the  old  regulation.  ..  I,  along  with  other 
legal  services  lawyers,  believe  that  this  new  labor 
department  regulation  is  wrong.  Because  you  could  be 
affected  by  this  regulation  in  the  future,  should  you 
decide  to  try  to  find  work  in  New  York,  you  have  the 
right  to  bring  a  court  case  against  the  U.S.  Labor 
Department  to  have  this  regulation  changed.  I  have 
enclosed  a  retainer  form  for  you  to  sign  if  you  are 
interested  in  bringing  such  a  case.  Please  sign  and  date 
it  next  to  the  'X'  (some  of  you  will  sign  it  in  two 
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places,  others  of  you  only  in  one) .   Return  the 
retainer  to  me  in  the  self-addressed  stamped  envelope 
which  I  have  enclosed. 

It  is  absolutely  mind-boggling  to  suggest  that  we  ought  to  be 
spending  taxpayer  dollars,  especially  in  times  of  crisis  budget 
crunches,  to  fund  attorneys  who  go  around  trying  to  gin  up  cases  so 
they  can  take  on  a  federal  agency  in  court  to  get  some  rule 
changed.  We  have  known  for  a  long  time  that  client  solicitation  by- 
legal  aid  attorneys  was  a  persistent  problem,  but  for  them  to  be  so 
bold  as  to  spell  it  out  in  black  and  white  in  writing  clearly 
illustrates  the  problem. 

This  kind  of  gross  solicitation  violates  the  ethical  standards 
of  the  legal  profession  but,  without  the  kinds  of  restrictions 
contained  in  this  amendment,  there  is  currently  nothing  to  prevent 
our  federally  funded  legal  services  attorneys  from  involving 
themselves  in  this  kind  of  behavior. 

In  Pennsylvania,  a  grower  was  sued  by  Friends  of  Farmworkers 
Legal  Services  on  behalf  alleged  former  employees  who  had  in  fact 
never  been  hired  by  the  grower.  The  case,  Sharpe  v.  Roth  featured 
many  irregularities.  Some  of  the  complainants  were  seen  "hanging 
around"  the  property  and  were  told  by  the  grower  to  leave  because 
they  were  not  employees  and  had  no  business  there.  They  later  sued 
the  grower,  charging  him  with  failure  to  pay  them  wages  owed.  A 
Friends  of  Farmworkers,  attorney  tried  to  beef  up  the  case  by 
attempting  to  solicit  an  additional  plaintiff.  Joycelyn  Brown 
refused  to  join  the  case,  telling  the  Friend  of  Farmworkers 
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attorney  that  the  participation  he  asked  of  her  would  require  that 
she  lie,  something  she  was  unwilling  to  do  (see  Affidavit  of 
Joycelyn  Brown) .  The  growers  later  sued  Friends  of  Farmworkers  for 
abuse  of  process  because  the  plaintiffs'  legal  action  against  him 
had  been  "initiated,  sponsored,  and  maintained  by  Friends  of 
Farmworkers,  Inc.  to  intimidate,  harass,  retaliate  against  and 
punish  [the  grower]  as  part  of  a  personal  vendetta  against  him  by 
Friends  of  Farmworkers,  Inc.  and  for  other  improper  purposes.  The 
grower  had  to  spend  over  $200,000  as  a  result  of  the  legal  assault 
by  Friends  of  Farmworkers  Legal  Services. 

In  Texas,  TRLA  represented  plaintiffs  in  the  case  Torres  vs. 
R.B.  Todd  Produce,  Inc..  TRLA  used  information  in  its  discovery  to 
solicit  additional  plaintiffs  for  its  suit.  TRLA  made  a  discovery 
request  for  a  list  of  former  employees  from  the  farmer  against  whom 
the  suit  was  filed.  The  defendants  complied  with  the  discovery 
request,  only  to  find  that  shortly  thereafter  TRLA  amended  its 
complaint  to  include  some  of  his  former  employees  whose  names  had 
appeared  on  the  list  he  submitted.  The  defendant  contended  that 
TRLA  contacted  former  employees  and  asked  them  to  join  the  suit. 
His  attorneys  said  that  solicitation  of  clients  by  TRLA  among 
migrant  workers  is  "a  fact  of  life  that  [we]  have  just  learned  to 
live  with  [sic]."  The  farmer  was  eventually  forced  to  file  for 
bankruptcy,  due  in  part  to  expenses  incurred  in  a  protracted  legal 
battle  with  TRLA. 
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Lucius  Donaldson  is  a  name  which  became  familiar  to  many 
agricultural  employers  along  the  eastern  seaboard  in  the  1980 's. 
Mr.  Donaldson  is  typical  of  what  is  known  as  a  "professional 
client."  Mr.  Donaldson  travels  up  and  down  the  east  coast,  working 
for  farmers  and  growers,  and  makes  himself  available  to  various 
legal  services  programs.  Since  1983,  Mr.  Donaldson  has  been  a 
plaintiff  in  many  complex  cases  against  federal  agencies  which  have 
been  heard  in  the  courts  in  at  least  three  states  and  the  District 
of  Columbia.  These  cases  have  had  nothing  to  do  with  the  mundane 
and  immediate  grievances  which  normally  come  to  mind  in  migrant 
worker  cases.  Instead  they  sought  to  broaden  applicability  of 
certain  federal  statutes  and  test  the  coverage  of  others  (see,  for 
example,  NAACP,  Jefferson  county  Branch,  Fred  Moody,  and  Lucius 
Donaldson,  et  al.  vs.  Hon.  Raymond  J.  Donovan,  Secretary,  United 
States  Dept.  of  Labor,  and  the  United  States  Dept.  of  Labor  [U.S. 
District  Court,  district  of  Columbia] ;  and,  Lucius  Donaldson,  et 
al.  vs.  United  States  Dept.  of  Labor  [U.S.  District  Court,  W.D.  of 
Virginia];  and,  Lucius  Donaldson,  et  al.  vs.  Hon  William  Brock, 
Secretary,  United  States  Dept.  of  Labor  and  United  States  Dept.  of 
Labor  [E.D.  of  North  Carolina]) 

In  Oregon,  attorneys  of  Oregon  Legal  Services  Corp.  filed  suit 
against  an  agricultural  employer  who  would  not  allow  legal  services 
lawyers  onto  his  property  unless  they  identified  the  employees  who 
had  allegedly  invited  them  (see,  Moises  vs.  Tankersley) .  The  court 
of  appeals  found  that  the  salient  statute,  the  Oregon  Farmworkers 
Access  Act,  allows  camp  owners  to  bar  attorneys  from  camp  if  the 
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attorneys  refuse  to  name  the  workers  who  invited  them.  Legal 
services  attorneys  argued  that  such  disclosure  violated  the 
expressed  wishes  of  their  clients  who  gave  explicit  instructions 
not  to  reveal  their  identities.  The  court  explained  that  the  Act 
only  allows  access  to  migrant  workers  by  authorized  and  invited 
persons,  and  that  owners  can  lawfully  exclude  uninvited  persons. 
The  court  further  explained  that  if  owners  were  barred  from 
confirming  the  invitation,  their  right  to  exclude  uninvited 
visitors  would  be  meaningless.  The  case  personified  one  of  the 
most  frequent  complaints  that  agricultural  workers  have  made  about 
legal  services  lawyers  —  that  is,  they  make  unwelcome  approaches 
to  migrant  camps  for  the  purpose  of  solicitation  of  clients  and 
"ginning  up"  cases. 

In  1986,  growers  in  Louisiana  complained  to  Congressman  Jerry 
Huckaby  (D-LA)  that  they  were  being  harassed  by  attorneys  from 
Florida  Rural  Legal  Services  (FRLS) .  The  Northern  Louisiana 
Growers  Association  offered  work  commencing  July  15,  1986.  On  June 
14,  1986,  a  Florida  labor  contractor  showed  up  in  Louisiana  with  a 
crew  of  Haitian  workers.  In  spite  of  the  fact  that  they  arrived 
more  than  a  month  before  work  was  promised,  they  were  nonetheless 
given  jobs  and  housing.  A  short  time  later  the  Haitians  left, 
after  signing  statements  (in  English  and  Creole)  that  they  were  not 
leaving  due  to  lack  of  available  work.  FRLS  lawyers  sued  the 
growers  for  violating  terms  of  the  MSWPA.  A,  subsequent 
investigation  by  the  U.S.  Dept.  of  Labor  found  that  there  were  not 
leaving  due  to  lack  of  available  investigations  by  the  United 
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States  Department  of  Labor  found  that  there  were  no  violations  of 
MSWPA.  In  a  letter  to  the  legal  Services  Corporation,  Congressman 
Huckaby  noted  that  several  of  the  plaintiffs  in  the  case  were  using 
forged  identification  documents,  and  charged  the  FRLS  with 
harassment.  The  suite,  which  was  filed  in  Florida,  cost  the 
defendant  a  great  deal  of  money  to  defend.  Congressman  Huckaby 
pointed  out  that  FRLS,  financed  with  tax  dollars,  was  free  to  bring 
frivolous  suits  almost  at  will. 

At  a  meeting  of  the  LSC  Board  of  Directors  on  March  26,  1990, 
several  farmers  came  to  testify  about  LSC  lawyer  abuse  and 
harassment.  One  witness,  Mr.  Robert  DeBruyn  of  the  Michigan  Farm 
Bureau,  said  that  he  currently  was  involved  in  a  suit  with  legal 
services  in  which  he  had  already  spent  $18,000  in  legal  fees.  He 
knew  if  he  went  to  court,  it  might  cost  him  an  additional  $25,000 
in  legal  fees.  Knowing  that  he  could  settle  for  $18,000,  even 
though  he  felt  he  was  in  the  right,  settling,  for  him,  was  "the 
most  economical  way  out."  He  told  of  other  instances  he  was  aware 
of  in  which  farmers,  forced  with  the  probability  of  a  lengthy  and 
expensive  court  battle,  opted  to  settle  irrespective  of  the  merits 
of  the  case  against  them.  He  also  told  about  the  profoundly 
negative  effects  LSC  suits  had  on  the  migrants  themselves:  because 
of  "fights"  over  housing  employers  recovering  wage  advances,  in 
some  instances  the  farmers  have  closed  the  housing  and  instituted 
a  policy  of  "no  pay  advances"  because  their  efforts  to  recover  are 
met  with  LSC  suits. 
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Mr.  DeBruyn  also  testified  that  he  had  seen  occasions  on  which 
LSC  grantees  brought  complaints  at  the  very  end  of  the  statute  of 
limitations  period,  claiming  that  someone  who  had  allegedly  worked 
for  him  a  few  days  almost  two  years  prior  had  not  been  paid.  In 
such  a  case,  under  present  circumstances,  the  burden  of  proof  is 
almost  always  on  the  accused:  the  farmer/ employer.  In  this 
instance,  the  legal  services  attorneys  said  he  was  liable  for 
$469,000  in  back  wages  without  giving  any  particulars  as  to  the 
alleged  times  work  was  performed,  etc. .  He  also  recounted  legal 
services  attorneys'  efforts  to  prolong  a  case  against  him  as  much 
as  possible,  with  the  expenses  for  the  defendant  (and  hence  the 
probability  he  would  settled)  growing  with  each  delay. 

At  the  same  meeting,  Mr.  Keith  Eckel,  President  of  the 
Pennsylvania  Farmers  Association  also  testified  about  legal 
services  abuses.  He  pointed  out  in  the  area  he  lives,  in 
Northeastern  Pennsylvania,  there  were  eleven  farmers  who  grow  fresh 
tomatoes  on  family  farm  operations  of  approximately  50-300  acres 
each.  He  said  today  only  six  are  still  in  business.  Of  the 
original  eleven,  nine  have  either  had  litigation  brought  or 
received  a  complaint  letter  from  legal  services  attorneys.  The 
problem  of  legal  services  harassment  of  farmers  if  pervasive. 

In  testimony  before  the  House  Subcommittee  on  Administrative 
Law  and  Governmental  Relations  on  May  9,  1990,  Congressman  Charles 
Stenholm  (D-TX)  read  to  the  committee  from  a  constituent: 
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We  seem  to  continually  be  subject  to  one  or  two 
harassment  or  new  precedent  setting  lawsuits  despite  our 
best  efforts  to  be  good  and  far  above  average  farm  labor 
employers.  Currently  we  are  working  toward  settlement 
over  wage  payments  and  MSWPA  violations  on  employees  that 
never,  we  believe,  worked  for  either  us  or  our  labor 
contractor.  We  survived  wage  and  housing  scrutiny  during 
the  seasons  and  yet  two  years  later,  without  any 
notification  we  are  sent  a  copy  of  a  suit  filed  against 
us  by  a  group  of  people  who  claim  they  worked  for  us  and 
were  not  properly  paid.  Naturally,  they  claim  record 
keeping  violations  because  how  can  we  have  payroll 
records  on  people  who  didn"t  work?  Why  did  it  take  two 
years  for  a  group  to  "remember"  they  worked  and  were  not 
paid?  We  will  be  forced  to  take  the  "rational  choice  and 
settle  $70,000  worth  of  allegations  . . .  The  big  lesson  we 
learned  was  not  to  operate  where  legal  services  are 
militant.  (Emphasis  was  part  of  the  original  letter.) 


There  is  something  quite  familiar  in  this  letter.  Like  other 
farmers  who  testified,  legal  services  attorneys  had  raised  the 
specter  of  unpaid  wages  at  the  very  end  of  the  statute  of 
limitations  expiration.  Like  other  farmers  have  testified,  this 
farmer  had  to  take  the  "rational"  alternative  and  pay  up  or  face  a 
more  expensive  legal  battle.  This  is  nothing  short  of  extortion  on 
the  part  of  legal  services  attorneys,  but  it  is  obviously  a 
strategy  that  is  used  successfully  against  farmers  in  various 
regions  around  the  country. 

In  testimony  given  at  the  same  hearing,  Congressman  Larry 
Combest  (R-TX)  testified  that  he  was  given  a  petition  signed  by 
16,000  people,  practically  the  entire  population  of  the  town  of 
Hereford,  Texas,  protesting  the  actions  of  a  local  LSC  grantee.  In 
December  of  1985,  officials  in  that  area  estimated  that  $4  million 
and  400  jobs  had  been  lost  there  due  to  the  actions  of  the  LSC 
program.   Congressman  Combest  testified  that  he  had  subsequently 
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received  numerous  complaints  from  constituents  concerning  abuses 
and  harassment  by  legal  services  lawyers.  In  response  to  the 
outpouring  of  his  constituents'  complaints  about  these  problems, 
Congressman  Combest  has  authored  his  own  legislation  addressing  LSC 
abuses.  His  idea  was  to  make  the  LSC  a  regular  federal  agency,  and 
thus  subject  to  the  many  checks  and  balances  and  federal 
regulations  which  govern  the  operations  and  conduct  of  other 
executive  branch  entities. 

Congresswoman  Beverly  Byron  of  Maryland  appeared  before  the 
same  hearing  to  reiterate  the  testimony  she  had  given  the  year 
before.  It  was  her  judgement  that  the  abuses  she  testified  to  in 
1989  had  not  been  addressed  or  curbed  and  that  the  safeguards  in 
the  McCollum-Staggers-Stenholm  amendments  were  crucial  to  the 
reform  of  legal  services. 

A  paralegal  of  a  Virginia  legal  services  migrant  farmworker 
program  testified  that  she  had  been  reprimanded  for  giving  growers 
notice  of  worker  complaints  against  them  to  give  them  an 
opportunity  to  resolve  the  problem  before  initiating  formal  legal 
procedures  against  them.  According  to  her  statement,  the  director 
of  the  program's  objective  "was  to  file  as  many  complaints  against 
the  growers  as  possible."  She  states,  "He  discouraged  me  from 
attempting  to  work  out  compromises  with  the  growers,  going  so  far 
as  to  tell  me  that  if  the  growers  and  crewleaders  trusted  me  so 
much,  I  couldn't  be  doing  my  job  right."  When  she  distributed  to 
growers  a  detailed  list  of  every  housing  requirement  with  which 
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growers  had  to  comply,  she  stated,  the  director,  "chastised  me  for 
doing  this  because  he  said  I  had  given  the  growers  a  warning, 
thereby  permitting  them  to  avoid  possible  future  suits  against 
them."  She  stated  that  it  was  preferable  to  give  the  growers  a 
chance  to  correct  things,  providing  immediate  benefits  to  the 
workers,  rather  than  forcing  them  to  wait  three  or  more  years  for 
the  result  of  litigation. 

The  director's  determination  to  litigate  was  demonstrated,  she 
stated,  by  one  incident  in  which  she  had  discussions  with  a 
Virginia  grower  concerning  housing  deficiencies  at  this  orchard. 
She  claimed  that  on  her  follow-up  visit,  she  witnessed  carpenters, 
and  workman  repairing  the  problems.  When  she  reported  this  to  the 
director,  however,  she  stated,  "he  instructed  me  to  file  a 
complaint  against  the  grower  immediately  before  the  repairs  were 
finished. 

Another  farmer  reported  an  incident  in  which  a  migrant 
farmworker  had  an  accident  when  he  lost  control  of  a  truck  load 
with  pickles  that  he  was  driving  to  the  station  to  be  sorted.  The 
farmworker  was  not  seriously  injured  but  was  "shaken  up  and  very 
sore."  He  received  medical  attention,  and  received  workmen's 
compensation.  According  to  the  farmer,  several  legal  services 
attorneys  visited  him  and  tried  to  convince  him  to  sue  the  farmer. 
The  worker  refused. 
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STATEMENT  OF  HON.  BILL  McCOLLUM,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  FLORIDA 

Mr.  McCollum.  Well,  I  thank  you  very  much,  Mr.  Chairman. 
I  understand  Mr.  Stenholm  has  been  held  up  in  a  budget  meet- 
ing where  he  has  to  resolve  some  matters.  I  do  not  know  the  na- 
ture of  them,  but  he  asked  that  his  statement,  as  you've  indicated, 
be  put  in  the  record. 

Over  the  years,  Charlie  Stenholm  and  I  have  been  at  the  fore- 
front of  trying  to  get  changes  in  the  Legal  Services  Corporation, 
and  we  have  worked  out  a  number  of  proposals  that  have  been  sub- 
mitted to  the  subcommittee  and  the  full  Judiciary  Committee  with 
regard  to  legal  services  in  various  authorization  hearings  from  time 
to  time,  as  well  as  to  the  subcommittee  in  appropriations  dealing 
with  the  matter.  And  we  put  these  together  in  a  bill  a  couple  of 
years  ago.  Many  of  these  reforms  have  never  gone  anywhere. 

But  let  me  preface  my  remarks  to  you  today  by  saying  that  one 
thing  that  Charles  Stenholm  and  I  agree  on  as  well  is  that  Legal 
Services  Corporation  should  not  be  zeroed  out,  that  it  has  a  place 
and  it  has  a  role.  And  while  I  am  all  for  eliminating  programs  that 
are  not  needed  and  getting  us  to  a  balanced  budget  by  the  year 
2002,  and  doing  all  of  those  things  that  the  new  majority  wants  to 
do  as  a  general  principle,  I  think  that  we  all  have  an  obligation  to 
pick  and  choose  and  to  set  the  priorities. 

In  doing  so,  I  have  looked  at  this  situation  and  found  that,  de- 
spite the  trouble  legal  services  has  exhibited  in  past  years  to  some 
of  the  community,  and  despite  the  problems  that  I'd  like  to  see  cor- 
rected as  a  permanent  matter  of  law,  I  do  not  believe  that  we  will 
have  adequate  legal  services  for  the  poor  in  this  Nation  if  we  elimi- 
nate the  Federal  program  altogether.  It  is  my  concern,  having  spo- 
ken with  a  number  of  bar  presidents  throughout  the  country  about 
this,  and  knowing  some  of  the  former  members  of  the  Legal  Serv- 
ices Board,  that  there  are  States  which  simply  would  not  be  able 
to  provide  these  services,  and  would  not  do  so  in  a  manner  that  you 
and  I  would  endorse. 

While  Orlando's  bar  association,  in  my  hometown,  has  a  wonder- 
ful legal  aid  program  that's  separate  and  independent  from  Legal 
Services  Corporation  which  I  believe  would  be  able  to  pick  up  the 
slack  if  we  dropped  legal  services  altogether,  it  is  the  exception  in 
my  State,  not  the  rule.  It  is  a  model  that  I  would  hope  other  States 
and  other  localities  would  emulate,  but  at  the  present  time  such 
structures  don't  exist  in  many  other  locations,  and  I  don't  think  it's 
reasonable  to  expect  that  they  would  any  time  soon. 

Now  having  said  that,  there  are  some  proposals  that  I  would  like 
to  make  on  behalf  of  Mr.  Stenholm  and  myself  today  for  your  con- 
sideration, in  what  I  hope  will  result  in  a  reauthorization  of  legal 
services  with  some  major  changes  in  the  act. 

I'll  be  as  brief  as  I  can  running  through  these,  and  you  have,  I 
think,  a  rough  outline  of  our  proposals  before  you.  We  had  hoped 
we  would  put  an  actual  bill  in  by  today.  I  have  a  draft  of  it  here 
revising  something  we've  done  in  the  past,  but  the  drafters  still 
haven  t  gotten  it  exactly,  the  way  we  wanted  in  a  few  of  the  provi- 
sions. This  bill  should  be  forthcoming,  simply  as  an  aid  to  you  in 
your  work,  should  you  choose  to  use  any  of  the  legislative  language. 
You  should  find  the  broad  outline  to  be  pretty  straightforward. 
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We  would  propose  reauthorizing  Legal  Services  Corporation  at 
$250  million  a  year  every  year  for  the  next  5  years.  We  would  pro- 
pose abolishing  the  national  and  regional  resource  centers,  the  5 
regional  training  centers  and  the  16  national  support  centers.  It  is 
our  judgment  that  that  $25  million  being  spent  each  year  on  those 
programs  would  be  better  spent  on  the  actual  delivery  of  legal  serv- 
ices. And  while  there  may  be  debate  over  the  merits  of  any  one  of 
these  individual  resource  centers,  in  what  we're  going  to  propose  to 
you  we  suggest  that  you,  by  authorization  language,  simply  remove 
those  training  and  resource  centers  and  the  ability  of  the  Corpora- 
tion to  give  grant  money  to  them  and  focus  the  entire  interest  and 
resources  of  the  Congress  on  the  actual  delivery  of  legal  services 
at  the  grassroots  level. 

We  also  would  suggest  that  for  all  other  changes  there  be  three 
areas  which  we  must  look  at.  One  such  area  is  to  make  Legal  Serv- 
ices Corporation  as  nonpolitical  as  possible,  to  allow  the  maximum 
support  for  it.  Over  the  years  there  have  been  lots  of  problems  re- 
lated to  its  political  involvement  and  social-engineering  activity  cal- 
endar. 

Second,  we  would  suggest  that  the  Legal  Services  Corporation 
needs  to  be  accountable.  Accountable  in  all  phases,  from  each  of  the 
grantees  out  in  the'field  to  the  Corporation  itself  and  from  the  Cor- 
poration to  Congress.  Further,  we  need  to  have  a  fair  program,  fair 
to  everybody,  not  only  to  the  poor  whom  we  are  trying  to  corve,  but 
also  to  those  who  are  being  sued  or  are  involved  in  business  and 
in  their  individual  capacities  where  they  may  encounter  Legal 
Services  Corporation. 

To  this  end,  we  suggest  the  following:  That  there  be  restrictions 
that  prohibit  redistricting  activity,  any  involvement  by  legal  serv- 
ices lawyers  in  the  kind  of  redistricting  that  goes  on  for  congres- 
sional districts  every  4  years.  That  has  from  time  to  time  been  a 
sore  spot  for  many  Members  of  Congress  with  the  Legal  Services 
Corporation. 

We  would  recommend  prohibiting  of  the  solicitation  of  clients. 
There  is  an  American  Bar  Association  standard  with  regard  to  this. 
We  would  encourage  this  be  applied  to  the  Legal  Services  Corpora- 
tion. They  would  still  be  allowed  to  give  talks  to,  say,  migrant 
worker  groups  to  inform  them  that,  indeed,  they  exist,  but  not  to 
directly,  one-on-one  solicit  clients.  This  is  not  done  by  most  attor- 
neys anywhere  in  the  country  and  is  prohibited  by  the  ethics  rules. 

We  would  suggest  prohibiting  lobbying  or  rulemaking  activity  of 
any  type  by  legal  services  lawyers  in  an  attempt  to  try  to  change 
the  laws.  There  are  lots  of  other  organizations  around  the  country 
to  do  that  for  the  poor.  There's  no  reason  why  LSC  lawyers  should 
be  engaged  in  lobbying  or  rulemaking  activity. 

We  specifically  believe  they  should  be  prohibited  and  restricted 
from  being  engaged  in  trying  to  change  or  reform  the  welfare  sys- 
tems in  the  States  or  at  the  Federal  level.  That  should  not  be  their 
role.  They  should  be  able  to  represent  individuals  and  do  the 
bread-and-butter  legal  work,  for  example,  landlord-tenant  prob- 
lems, and  perhaps  the  welfare  laws  with  regard  to  making  claims 
for  individual  grievances,  and  so  forth,  but  not  trying  to  reform  the 
system  itself. 
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We  would  suggest  one  of  the  most  important  things  that  your 
committee  could  do  would  be  to  prohibit  the  use  by  LSC  grantees 
of  any  moneys  from  any  source  whatsoever  for  any  prohibited  activ- 
ity named  by  Congress.  Right  now  Legal  Services  Corporation 
grantees  are  able  to  use  money  from  local  bar  associations,  State 
bar  associations,  and  other  independent  sources,  to  do  anything 
that  they  want  to  do,  as  long  as  they  are  not  using  Federal  moneys 
to  do  these  prohibited  activities.  We  believe  that  as  long  as  they're 
getting  money  from  the  Federal  Government,  and  as  long  as  they 
have  the  name  Legal  Services  Corporation  and  have  a  franchise 
that's  exclusive  for  a  region,  which  is  the  way  this  system  works, 
it's  very  inappropriate  for  them  to  be  allowed  to  engage  in  federally 
prohibited  activities. 

We  certainly  believe  they  shouldn't  be  involved  in  abortion  litiga- 
tion or  lobbying  activities  due  to  their  highly  political  nature,  and 
we  do  not  believe  that  they  should  be  involved  in  certain  training, 
particularly  political  training  activities. 

In  the  accountability  area,  we  would  suggest  that  you  have  a 
competition  provision  placed  into  law.  We  have  long  believed  that 
there  are  too  many  exclusive  rights  out  there  among  grantees  that 
continue  to  get  money  every  year  and  nonprofit  organizations 
around  the  country  who  receive  these  moneys.  Competition,  not  in 
the  sense  of  the  least  cost  effective,  but  competition  in  the  sense 
of  allowing  others,  other  nonprofits,  periodically  to  bid,  to  do  these 
services  in  a  particular  region  or  area  of  a  State  or  country.  This 
will  enable  LSC  to  provide  better  opportunities,  better  quality,  bet- 
ter efficiency,  et  cetera,  in  terms  of  the  delivery  of  these  services 
and  could  be  overseen  by  the  Legal  Services  Corporation  Board. 

We  would  also  suggest  that  local  boards  be  given  the  charge  to 
set  and  enforce  priorities,  that  they  must  make  an  accounting  to 
the  National  Board  for  the  setting  of  priorities  for  their  attorneys 
and  indicate  where  the  emphasis  of  their  boards  are  going  to  be. 

We  suggest  that  certain  modest  copayments  be  required  in  cer- 
tain situations  where  affordable  to  the  client.  That  is  not,  of  course, 
applicable  to  someone  who  cannot  afford  anything. 

We  would  suggest  that  keeping  of  time  records  be  required,  so 
that  the  Legal  Services  Corporation  Board  is  able  to  know  when  it 
comes  to  looking  at  the  books  of  a  grantee  or  has  a  renewal  appli- 
cation on  hand,  exactly  where  the  legal  services  attorneys  are 
spending  their  time.  That's  what  most  attorneys  do  already,  and 
we  think  that  this  is  not  an  unnecessary  or  onerous  burden. 
Timekeeping  is  a  requirement  that  would  be  very  beneficial. 

We  think  that  the  application  of  waste,  fraud,  and  abuse  laws 
that  generally  apply  to  all  other  Government  agencies  should  be 
applied  to  Legal  Services  Corporation.  We  believe  there  should  be 
some  prevention  of  evasion  of  congressional  restrictions  language 
placed  into  the  law  which  would  enable  us  to  make  sure  that  peo- 
ple don't  go  out  and  evade  the  restrictions  we're  suggesting  here. 

We  also  suggest  that  the  Corporation  President  be  appointed  by 
the  President  rather  than  by  the  Legal  Services  Board.  Right  now 
the  Board  is  appointed  by  the  President  which,  in  turn,  chooses  the 
President  of  the  Corporation.  It  seems  to  us  that  the  President, 
who  really  runs  the  Corporation  should  be  appointed  by  the  Presi- 
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dent  of  the  United  States  and  be  subject  to  Senate  confirmation 
and  subject  to  removal  by  the  President  at  his  pleasure. 

We  also  would  encourage  a  section  to  be  placed  in  the  Legal 
Services  Act  requiring  that  the  names  of  the  plaintiffs  and  state- 
ments of  facts  be  clearly  set  forth  in  litigation  in  certain  directions 
that  would  avoid  problems  that  we've  been  seeing  in  the  areas  of 
agriculture.  In  particular,  over  the  last  few  years,  we  have  seen 
people  who  are  on  the  receiving  end  of  litigation,  especially  class 
action  litigation,  don't  know  who  is  suing  them  or  often  for  what 
purpose,  until  way  down  the  pike  somewhere. 

We  also  have  some  suggestions  about  fee-generating  cases  and 
attorneys'  fees  in  general,  but  I  will  leave  that  for  your  reading 
pleasure,  as  I'm  not  going  to  try  to  go  into  every  detail  of  the  pro- 
posal. 

What  Charlie  and  I  are  doing  is  giving  you  a  road  map  of  what 
we  see  as  what's  been  wrong  with  the  Legal  Services  Corporation 
and  a  way  to  correct  those  problems  and  assure  they  don't  recur 
again.  It  is  the  opinion  of  those  whom  I  have  dealt  with  who  have 
served  on  the  Legal  Services  Board  in  recent  years,  of  all  persua- 
sions, Republicans,  Democrats,  conservatives,  and  liberals,  that 
overall  legal  services  grantees  are  performing  in  a  much  more  ac- 
ceptable manner  with  less  social  activity,  with  more  intent  interest 
in  helping  the  individual  cases  of  the  poor  than  they  were  a  few 
years  ago,  but  the  restraints  that  we  propose  are  only  prudent. 
They  are  proposals  which  were  good  in  1981  or  1982  and  they 
would  be  good  now.  There  are  a  few  new  proposals  that  we  have 
presented  to  you.  Specifically,  we've  developed  over  the  years  the 
competition  provision  that  we  think  is  very  vital  to  all  of  this.  Par- 
ticularly at  this  time  we  are  urging  you  to  look  at  the  issues  of 
eliminating  the  resource  centers  and  making  the  President  of  the 
Corporation  a  Presidential  appointment  rather  than  a  board  ap- 
pointment. 

There  are  those  who  would  like  to  do  away  with  the  Legal  Serv- 
ices Corporation;  others  would  like  to  fold  it  into  the  Justice  De- 
partment, and  you  may  want  to  examine  that.  But,  it  is  our  opinion 
that  that's  not  a  good  idea,  either.  We'd  like  to  see  it  left  freestand- 
ing in  the  basic  structure  that  it  has  today,  but  with  the  modifica- 
tions that  we  have  suggested. 

And,  Mr.  Chairman,  that's  as  quick  as  I  know  how  to  go  through 
these  recommendations.  I  don't  know  if  anybody  else  today  is  going 
to  present  to  you  a  major  reform  proposal  as  opposed  to  favoring 
either  keeping  with  the  status  quo  or  abolishing  it,  but  I  thought 
that  you  should  hear  suggestions  that  may  help  your  staff  and  you 
work  on  things  as  you  deliberate  whether  to  reauthorize,  and  then 
when  you  do,  what  you  reauthorize. 

And  I  thank  you  for  the  opportunity,  and  I'm  sure  Mr.  Stenholm, 
if  he  were  here,  would  say  the  same. 

[The  prepared  statement  of  Mr.  McCollum  follows:] 
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Prepared  Statement  of  Hon.  Bill  McCollum,  a  Representative  in  Congress 
From  the  State  of  Florida 

I  AM  PLEASED  TO  HAVE  THE  OPPORTUNITY  TO  TESTIFY  TODAY  REGARDING 
WHAT  I  BELIEVE  IS  INDEED  A  VERY  IMPORTANT  ISSUE,  THE  LEGAL  SERVICES 
CORPORATION  (LSC)  AND  ITS  ROLE  IN  DELIVERING  LEGAL  SERVICES  TO  THE 
POOR.  I  HAVE  BEEN  VERY  INVOLVED  WITH  THIS  ISSUE  FOR  MANY  YEARS  AS 
HAS  MY  FELLOW  COLLEAGUE,  CONGRESSMAN  STENHOLM.  I  WANT  TO  COMMEND 
CHAIRMAN  GEKAS  FOR  HOLDING  THIS  HEARING  AND  LOOK  FORWARD  TO  WORKING 
WITH  HIM  AS  THE  NEW  CHAIRMAN  OF  THE  SUBCOMMITTEE  ON  COMMERCIAL  AND 
ADMINISTRATIVE  LAW  WITH  REGARD  TO  THIS  CRITICAL  ISSUE. 

ALL  OF  US  WHO  ARE  INVOLVED  IN  THIS  DEBATE,  ON  BOTH  SIDES  OF  THE 
AISLE,  ARE  INTENT  UPON  SEEING  A  CHANGE  IN  THE  LEGAL  SERVICES 
CORPORATION.  SOME  BELIEVE  THE  LSC  SHOULD  BE  ABOLISHED  OR  AT  THE 
VERY  LEAST  PHASED  OUT  OVER  A  DESIGNATED  PERIOD  OF  TIME.  I  BELIEVE 
THAT  THE  FEDERAL  GOVERNMENT  SHOULD  PLAY  A  LIMITED  ROLE  IN  ASSURING 
LEGAL  SERVICES  ARE  PROVIDED  TO  LOW  INCOME  AMERICANS.  SOME  STATE 
AND  LOCAL  BAR  ASSOCIATIONS  ARE  CAPABLE  OF  PROVIDING  THIS  FUNCTION, 
BUT  OTHERS  ARE  NOT.  LSC  IS  NEEDED  TO  MAKE  CERTAIN  THAT  ALL 
AMERICANS  THROUGHOUT  THIS  NATION  HAVE  EQUAL  ACCESS  TO  OUR  COURTS 
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AND  LEGAL  SYSTEM  REGARDLESS  OF  INCOME.  HOWEVER,  LSC  NEEDS  SOME 
CHANGES  IN  LAW  TO  MAKE  CERTAIN  THAT  GRANTEES  ARE  ACCOUNTABLE  AND 
THAT  THE  LIBERAL  ACTIVISM  EXCESSES  OF  THE  PAST  ARE  NOT  REPEATED. 

FOR  THE  LAST  SEVERAL  YEARS  CONGRESSMAN  STENHOLM  AND  I  HAVE 
INTRODUCED  LEGISLATION  WHICH  WE  BELIEVE  WOULD  PROVIDE  NECESSARY 
REFORM  TO  THE  LSC.  THE  REFORMS  WOULD  ENHANCE  THE  DELIVERY  OF  LEGAL 
ASSISTANCE  TO  THE  POOR  WHILE  ENSURING  THAT  THE  SYSTEM  IS  INDEED 
USED  FOR  THAT  PURPOSE  RATHER  THAN  FOR  THE  PURPOSE  OF  POLITICAL  AND 
SOCIAL  ACTIVISM.  WE  ARE  HERE  AGAIN  TODAY  TO  SUGGEST  THAT  SERIOUS 
REFORMS  OF  THE  LSC  BE  ACCOMPLISHED,  THE  DETAILS  OF  WHICH  WILL  BE 
BROUGHT  OUT  IN  A  BILL  BEING  INTRODUCED  BY  CONGRESSMAN  STENHOLM  AND 
ME. 

CONGRESSMAN  STENHOLM  AND  I  BEGAN  SOME  YEARS  AGO  BY  OFFERING  A 
SERIES  OF  REFORMS  TO  THE  LEGAL  SERVICES  CORPORATION  AS  AN  AMENDMENT 
TO  THE  STATE -JUSTICE -COMMERCE  APPROPRIATIONS  BILL.  WE  HAVE  WORKED 
DILIGENTLY  FOR  THE  LAST  SEVERAL  YEARS  REFINING  THESE  REFORM 
AMENDMENTS  TO  ADDRESS  CONCERNS  AND  OBJECTIONS  RAISED  BY  THE  LEGAL 
SERVICES  PROGRAMS,  BY  THE  BAR,  BY  FORMER  MEMBERS  OF  THE  LSC  BOARD 
AND  BY  CITIZENS  WHO  HAVE  COMPLAINED  OF  LSC  EXCESSES.  DURING  THE 
102ND  CONGRESS,  WHEN  CONGRESS  CONSIDERED  A  LSC  REAUTHORIZATION  BILL 
FOR  THE  FIRST  TIME* SINCE  1981,  WE  DEVELOPED  A  BILL,  H.R.  1345,  THE 
LEGAL  SERVICES  REFORM  ACT.  IT  WAS  OUR  BELIEF  THAT  H.R.  1345  WOULD 
HAVE  MOVED  THE  FEDERAL  LEGAL  SERVICES  PROGRAM  BEYOND  CONTROVERSY 
AND  THE  TAINT  OF  POLITICS  AND  WOULD  HAVE  PROTECTED  AND  PRESERVED 
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THE  ESSENTIAL  MISSION  OF  THE  LEGAL  SERVICES  CORPORATION.  AS  YOU 
KNOW,  HOWEVER,  REFORMS  WERE  NOT  FORTHCOMING. 

I  HASTEN  TO  SAY  THAT  I  BELIEVE  MOST  LSC  PROGRAMS  ARE  CURRENTLY 
DOING  AN  EXCELLENT  JOB  OF  PROVIDING  LEGAL  ASSISTANCE  TO  THE  POOR, 
ALTHOUGH  SOME  PROGRAMS  STILL  ENGAGE  IN  INAPPROPRIATE  SOCIAL  AND 
POLITICAL  ACTIVISM,  AND  SOME  PROGRAMS  SIMPLY  ARE  NOT  WELL-RUN.  ALL 
FEDERAL  GRANTEES  NATURALLY  WANT  MONEY  WITHOUT  STRINGS,  BUT  THAT 
LEAVES  US  WITH  CRITICISMS  AND  QUESTIONS  WHEN  FEDERAL  FUNDS  ARE  USED 
FOR  REDISTRICTING,  LOBBYING,  ABORTION  RELATED  LITIGATION,  AND 
POLITICAL  ACTIVITIES  INSTEAD  OF  LEGAL  ASSISTANCE  FOR  THE  DAY-TO- 
DAY CONCERNS  OF  THE  POOR. 

THE  LEGAL  SERVICES  CORPORATION  SHOULD  CONCENTRATE  ON  THE  BREAD- 
AND-BUTTER  BASICS.  THE  LSC  NEEDS  TO  FOCUS  ON  THOSE  THINGS  THAT  ARE 
ESSENTIAL  TO  THE  POOR;  THE  EVERYDAY,  CRITICAL  CONCERNS  OF  LANDLORD - 
TENANT  MATTERS,  DOMESTIC  MATTERS,  ALONG  WITH  CONTRACT  DISPUTE 
MATTERS  WHERE  THE  POOR  COULD  REALLY  BE  SERVED  WELL  BY  LEGAL 
REPRESENTATION. 

I  WOULD  LIKE  TO  TAKE  A  FEW  MINUTES  NOW  TO  REVIEW  SOME  OF  THE  AREAS 

OF  REFORM  THAT  CONGRESSMAN  STENHOLM  AND  I  BELIEVE  ARE  VITAL  IN 

f 
ORDER  TO  ENHANCE  THE  AVAILABILITY  OF  EFFECTIVE  LEGAL  SERVICES  TO 

THE  POOR.   FIRST  IN  THE  AREA  OF  FUNDING,  WE  PROPOSE  AN  AMENDMENT 

THAT  WILL  MAINTAIN  THE  CURRENT  PROHIBITION  ON  PRIVATE  FUNDS  BEING 

USED  BY  LSC  GRANTEES  FOR  RESTRICTED  ACTIVITIES  AND  EXTEND  THIS 
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PROHIBITION  TO  COVER  PUBLIC,  NON-LSC  FUNDS  ALSO.  FEDERALLY -  FUNDED 
LEGAL  SERVICES  PROGRAMS  SHOULD  NOT  BE  ABLE  TO  CIRCUMVENT 
CONGRESS IONALLY- MANDATED  RESTRICTIONS  BY  USING  FUNDS  FROM  OTHER 
SOURCES.  GRANTEES  WHO  RECEIVE  FEDERAL  LSC  DOLLARS  SHOULD  HAVE  TO 
ABIDE  BY  FEDERAL  GUIDELINES  WITHOUT  EXCEPTION.  NON- FEDERAL  FUNDS 
SHOULD  BE  AVAILABLE  TO  ASSIST  A  CLIENT  WHO  IS  NOT  ELIGIBLE  FOR 
FEDERAL  ASSISTANCE  BUT  NOT  FOR  A  PURPOSE  PROHIBITED  BY  FEDERAL  LAW, 
SUCH  AS  LOBBYING. 

OUR  CIVIL  JUSTICE  SYSTEM  CAN  ONLY  WORK  EFFECTIVELY  AS  LONG  AS  POOR 
PEOPLE  HAVE  ACCESS  TO  THE  COURTS.  THE  FEDERAL  LEGAL  SERVICES 
PROGRAM  IS  INTENDED  TO  ENSURE  THAT  ACCESS.  IT  IS  NOT  INTENDED  TO 
BE  AN  ADVOCACY  GROUP  FOR  WHAT  SOME  OF  ITS  ATTORNEYS  VIEW  AS  SOCIAL 
JUSTICE.  IN  LINE  WITH  THIS  CONGRESSMAN  STENHOLM  AND  I  HAVE  ALSO 
PROPOSED  TO  DO  AWAY  WITH  THE  "RESOURCE  CENTERS"  AS  PROVIDED  UNDER 
THE  LEGAL  SERVICES  ADMINISTRATION  ACT.  THESE  CENTERS  HAVE  BEEN  A 
BED  OF  CONTROVERSY  AS  THEY  HAVE  BRED  RESEARCH,  TRAINING  AND 
TECHNICAL  ASSISTANCE  IN  THE  AREAS  OF  SOCIAL  POLICY.  ONLY  VERY 
LIMITED  GUIDELINES  HAVE  BEEN  PLACED  ON  THESE  "RESOURCE  CENTERS." 
TAXPAYERS  SHOULD  NOT  BE  FUNDING  SOMEONE  ELSES  SOCIAL  AGENDA. 

IN  ADDITION,  I  STRONGLY  SUPPORT  THE  PROHIBITION  AGAINST  RECIPIENTS 
USING  FUNDS  FROM*  ANY  SOURCE  FOR  LITIGATION  WITH  RESPECT  TO 
ABORTION.  CONGRESSMAN  STENHOLM  AND  I  HAVE  INCORPORATED  THIS 
RESTRICTION  AS  A  PART  OF  OUR  REFORM  PACKAGE.  LSC  ATTORNEYS  HAVE 
A  LIMITED  AMOUNT  OF  RESOURCES  AND  THEY  SHOULD  BE  EXPENDED  SO  AS  TO 
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SERVE  THE  DAY  TO  DAY  NEEDS  OF  THE  POOR  NOT  TO  LITIGATE 
CONTROVERSIAL  LEGAL  OR  POLITICAL  BATTLES. 

ANOTHER  REFORM  RELATES  TO  COMPETITION.  PRESENTLY,  LSC  OPERATES 
ACCORDING  TO  A  GRANT  SYSTEM  WHERE  MONEY  GOES  FROM  THE  FEDERAL 
GOVERNMENT  TO  NONPROFIT  ORGANIZATIONS  AROUND  THE  COUNTRY  WITH 
EXCLUSIVE  FRANCHISES  TO  PROVIDE  THESE  LEGAL  SERVICES  TO  THE  POOR 
IN  A  GIVEN  GEOGRAPHICAL  AREA.  OUR  PROPOSAL  IS  TO  HAVE  LSC  OPEN  THE 
AWARD  OF  THESE  FRANCHISES  TO  A  PERIODIC  BIDDING  PROCESS  WHERE  THE 
APPLICANT  DETERMINED  TO  MOST  LIKELY  PROVIDE  THE  BEST  SERVICE 
RECEIVES  THE  GRANT  AND  THE  FRANCHISE.  WE  NEED  TO  HAVE  COMPETITION, 
NOT  IN  THE  SENSE  OF  THE  LEAST  COST  PROGRAM  THAT  MIGHT  BE  OFFERED, 
BUT  COMPETITION  IN  THE  SENSE  OF  QUALITY  AND  VARIETY  IN  THE  TYPE  OF 
SERVICE  THAT  A  PROGRAM  MIGHT  OFFER.  THE  LSC  SHOULD  BE  ABLE  TO 
REVIEW  THE  FRANCHISEE  TO  DETERMINE  IF  THERE  IS  SOMEBODY  ELSE  WHO 
MIGHT  OFFER  BETTER  SERVICES  TO  THE  POOR,  MORE  EFFICIENTLY, 
EFFECTIVELY,  AND  WITH  BETTER  ACCOUNTABILITY. 

ANOTHER  AREA  OF  REFORM  THAT  WE  PROPOSE  WHICH  WILL  PROVE  TO  BE 
BENEFICIAL  IN  INCREASING  THE  ACCOUNTABILITY  OF  THE  LSC  IS  A 
REQUIREMENT  THAT  THE  LSC  ATTORNEYS  KEEP  RECORDS  OF  THE  TIME  SPENT 
ON  EACH  CASE.  SUCH  A  REQUIREMENT  WOULD  SERVE  AS  AN  IMPORTANT 
MANAGEMENT  TOOL  AS*  WELL  AS  A  WAY  FOR  ESTIMATING  THE  LEGAL  NEEDS  OF 
A  COMMUNITY. 

ON  THE  ISSUE  OF  LOBBYING,  I  FIRMLY  BELIEVE  THAT  LOBBYING  IS  NOT  AN 
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AREA  WHERE  LSC  ATTORNEYS  OUGHT  TO  BE  INVOLVED.  LSC  ATTORNEYS  NEED 
TO  CONFINE  THEIR  ACTIVITIES  TO  REPRESENTING  THE  POOR  WITH  THE 
LIMITED  AVAILABLE  RESOURCES,  WHETHER  IT  IS  IN  AGRICULTURAL  RELATED 
MATTERS,  LANDLORD -TENANT  MATTERS  OR  ANY  OTHER  AREA  INVOLVING  BASIC 
LEGAL  CONCERNS.  LSC  ATTORNEYS  SHOULD  NOT  USE  THEIR  SCARCE 
RESOURCES  IN  AN  ATTEMPT  TO  CHANGE  CURRENT  LAWS,  AFFECT  ANY  PENDING 
LEGISLATION,  OR  INFLUENCE  ANY  MEMBER  OF  CONGRESS  OR  OTHER  FEDERAL, 
STATE  OR  LOCAL  ELECTED  OFFICIAL.  IN  LINE  WITH  THIS,  I  BELIEVE  THAT 
LSC  ATTORNEYS  SHOULD  ALSO  BE  RESTRICTED  AS  TO  THEIR  INVOLVEMENT  IN 
FEE  GENERATING  CASES.  AGAIN,  I  BELIEVE  THE  PURPOSE  OF  THE 
CORPORATION  IS  TO  PROVIDE  THE  DAY-TO-DAY  LEGAL  SERVICES  OF  THE  POOR 
NOT  USE  TAXPAYERS  MONEY  TO  SET  PRECEDENTS  OR  CHANGE  OR  IMPACT 
CURRENT  LAW. 

ON  THE  ISSUE  OF  SOLICITATION,  I  SUPPORT  ADOPTION  BY  THE  CORPORATION 
OF  THE  AMERICAN  BAR  ASSOCIATION  SOLICITATION  REQUIREMENTS  FOR  LSC 
ATTORNEYS.  THESE  RULES  HAVE  BEEN  ADOPTED  BY  ALL  FIFTY  STATE  BAR 
ASSOCIATIONS  FOR  ATTORNEYS  WITH  PAYING  CLIENTS.  THESE  SOLICITATION 
RULES  ARE  NECESSARY  TO  PROTECT  THE  POOR  FROM  UNETHICAL  SOLICITORS. 
THE  POOR  CAN  BE  ESPECIALLY  SUSCEPTIBLE  TO  THESE  SOLICITATIONS  AND 
THERE  IS  NO  REASON  THAT  THEY  SHOULD  BE  LESS  PROTECTED  THAN 
POTENTIAL  PAYING  CLIENTS.  SUCH  A  REFORM  WOULD  NOT  IN  ANY  WAY  MEAN 
A  RESTRICTION  OF  THE  ABILITY  OF  LSC  ATTORNEYS  TO  MAKE  THEMSELVES 
AVAILABLE  TO  THE  MIGRANT  WORKERS  OR  OTHER  GROUPS,  ADDRESS  THESE 
GROUPS  OR  TO  POST  NOTICES  ABOUT  THEIR  AVAILABILITY. 
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IN  ADDITION  TO  THE  REFORMS  NAMED  ABOVE,  OUR  BILL  WILL  CALL  FOR  THE 
LSC  TO  BE  SUBJECT  TO  THE  SAME  LAWS  AS  OTHER  FEDERAL  PROGRAMS  WITH 
REGARD  TO  THEFT  AND  FRAUD  AND  ABUSE;  PROHIBIT  TRAINING  FOR 
POLITICAL  PURPOSES  BY  THE  LSC;  REQUIRE  LOCAL  BOARDS  TO  SET  AND 
ENFORCE  PRIORITIES;  ALLOW  CLIENTS  TO  AFFECT  PRIORITIES  BY  MODEST 
CO-PAYMENTS;  DEFINE  ATTORNEY  CLIENT  PRIVILEGE;  REQUIRE  THE  NAMING 
OF  PLAINTIFFS  AND  STATEMENTS  OF  FACT  IN  MOST  CIRCUMSTANCES;  AND, 
ELIMINATE   ATTORNEYS  FEES  FROM  PRIVATE  DEFENDANTS. 

FINALLY,  TO  HELP  INSURE  THE  MEASURE  OF  ACCOUNTABILITY  DESIRED  WITH 
THE  LSC,  CONGRESSMAN  STENHOLM  AND  I  PROPOSE  TO  HAVE  THE  PRESIDENT 
OF  THE  CORPORATION  SERVE  AT  THE  PLEASURE  OF  THE  PRESIDENT  OF  THE 
UNITED  STATES  WITH  THE  ADVIcE  AND  CONSENT  OF  THE  SENATE. 

I  SINCERELY  BELIEVE  THAT  BY  ENACTING  THE  TYPES  OF  REFORMS  WHICH 
HAVE  BEEN  BROUGHT  OUT  THUS  FAR  TODAY,  LSC  MAY  BE  ABLE  TO  PROVIDE 
EFFICIENT,  HIGH  QUALITY  LEGAL  ASSISTANCE  TO  THE  POOR.  COUPLING  THE 
REFORMS  WITH  SOME  CHANGES  IN  THE  WAY  THE  BOARD  OPERATES  WILL 
INCREASE  ACCOUNTABILITY  AND  ENSURE  THAT  THE  SYSTEM  IS  USED  FOR  THE 
PURPOSE  OF  PROVIDING  THE  BREAD-AND-BUTTER  LEGAL  SERVICES  NEEDED  BY 
THE  POOR  RATHER  THAN  FOR  PROMOTING  ANY  PARTICULAR  POLITICAL  OR 
SOCIAL  AGENDAS. 
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Mr.  Gekas.  We  thank  the  gentleman. 

We  infer  from  your  remarks  that  you  would  not  favor  a  block 
grant  type  of  refurbishing  of  the  legal  services  entity;  is  that  cor- 
rect? 

Mr.  McCOLLUM.  That  is  correct.  I  don't  think  the  block  grant  will 
do  the  trick.  I  think  you  really  do  need  to  have  the  corporate  struc- 
ture nationally.  I've  looked  at  that,  and  in  my  opinion  the  block 
grant  would  be  very  difficult  to  manage.  It's  not  as  simple  as  giving 
it  to  the  States  or  to  the  local  communities.  There  would  be  an 
enormous  problem  with  the  formula,  and  I  think  the  amount  of 
money  involved  in  a  block  grant  would  not  be  great  enough.  I  don't 
believe  there  are  going  to  be  enough  legal  services  money  there  to 
block  grant  it  around  the  country  in  an  amount  sufficient  to  really 
assist  where  the  most  assistance  is  needed.  I  just  don't  think  you 
can  develop  the  formula,  Mr.  Chairman. 

Mr.  Gekas.  You  would  not  vote  against  the  final  bill  if  it  con- 
tained the  same  kind  of  structure  without  the  necessity  of  con- 
firmation by  the  Senate,  of  the  president,  of  the  Board,  would  you? 

Mr.  McCOLLUM.  No,  I  would  not.  It's  just  that  this  seems  to  me 
to  be  an  innovative  idea  and  we  suggest  giving  the  President  a  lit- 
tle bit  more  influence,  the  President  of  the  United  States  should 
have  the  ability  to  remove  the  President  of  the  Board,  which  is  as 
important  as  the  appointment  itself.  Today,  the  President  doesn't 
have  the  ability  to  go  remove  the  head  of  the  Legal  Services  Cor- 
poration, and  we  believe  that  this  ability  would  be  beneficial.  But, 
no,  that  would  not  keep  me  from  voting  for  the  reauthorization,  if 
you  chose  to  keep  the  structure  as  it  is  today  in  that  regard. 

Mr.  Gekas.  And  we  can  assure  you  that  every  one  of  your  rec- 
ommendations will  be  considered  and  that  we  may  call  upon  you 
for  fleshing  out  of  some  of  the  individual  tenets  of  your  testimony. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Gekas.  With  that,  I'm  ready  to  yield  to  the  gentleman  from 
Rhode  Island,  and  we  will  bounce  back  and  forth  from  the  majority 
to  the  minority. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  you,  Mr.  McCollum,  for  your  testimony,  quite 
thoughtful  and  extensive. 

Just  a  couple  of  questions — and  the  first  point  that  I  would  make 
before  asking  a  question  is  to  commend  you  on  your  support  for  the 
reauthorization,  and  as  the  chairman  indicated,  we'll  look  seriously 
at  all  these  recommendations. 

Mr.  McCollum.  Thank  you. 

Mr.  Reed.  One  initial  point  is  that  you  have  a  premise,  which 
I  think  is  the  right  premise  in  terms  of  making  the  organization 
nonpolitical  or  even  more  nonpolitical.  I  wonder  how  this  fits  with 
the  suggestion  that  we  make  the  President  of  the  United  States  the 
appointive  authority  of  the  President  of  the  Corporation  with  the 
ability  to  remove  the  president  of  the  Corporation  at  will.  Wouldn't 
that  inject  potentially  more  politics  into  the  organization? 

Mr.  McCollum.  Well,  it  could  be  viewed  that  way.  We  were  real- 
ly looking  at  it,  Charlie  and  I,  from  the  standpoint  of  accountabil- 
ity. Although  there  are  those  who  would  like  to  remove  the  board 
structure  altogether  we  believe  by  keeping  the  Board  the  way  it  is 
you  are  really  keeping  the  governing  body  intact.  The  President  of 


89 

the  Board,  according  to  the  way  it's  structured  now,  is  charged  by 
the  board  to  oversee  its  management.  So  you  still  have  a  check  on 
this.  You  just  simply  make  the  president  of  the  Corporation  more 
like  a  Cabinet  member  or  the  head  of  other  agencies.  The  President 
gets  to  appoint;  the  President  gets  to  remove.  He  is  the  focal  head 
of  the  Corporation,  and  by  giving  the  President  the  ability  to  ap- 
point and  remove  without  giving  every  bit  of  the  power  to  him. 

Mr.  Reed.  I  guess  my  observation  is  I  find  Cabinet  Secretaries 
are  somewhat  political. 

Mr.  McCollum.  Well,  I'm  not  going  to  argue  with  you;  there  is 
an  element  of  that  there.  So  you  may  have  a  good  point  with  re- 
gard to  the  political  nature. 

Mr.  Gekas.  Would  the  gentleman  yield  for  a  moment  on  that 
point? 

Mr.  Reed.  Yes,  Mr.  Chairman. 

Mr.  Gekas.  My  impression  is,  though,  that  even  if  we  left  the 
structure  as  it  is,  Presidential  appointments  of  members  of  the 
Board  would  still  be  intact,  subject  to  confirmation,  and  to  the  ex- 
tent that  politics  plays  any  role  in  that,  we  freeze  that  in,  so  that 
the  element  of  politics  under  any  version  so  far  presented  is  not  ab- 
sent. Am  I  correct  in  my 

Mr.  McCollum.  Mr.  Chairman,  you'd  be  correct.  I  think  the  dif- 
ference would  be  that  the  President  would  serve  at  the  pleasure  of 
the  President,  whereas  the  Board  members  have  a  life,  like  the 
Federal  Reserve  Board,  for  x  number  of  years,  and,  theoretically, 
they're  staggered.  The  big  problem  has  been  that  they  were  never 
confirmed  by  the  Senate  over  many  years  until  very  recently,  and, 
therefore,  you  have  virtually  an  all  new  Board  with  this  President 
which  is  and  that's  not  very  healthy,  either.  The  Board  should  be 
staggered.  They  should  have,  for  example,  various  presidential  ap- 
pointments, but  you're  absolutely  right;  the  President  appoints  the 
whole  Board  presently.  So  that  element  of  politics  will  always  be 
there. 

Mr.  Reed.  Just  a  final  question,  Mr.  McCollum,  and  that  is:  you 
also  would  like  to  put  more  restrictions  on  the  solicitation  of  clients 
and  you  raise  the  issue  of  permissible  activities  of  talking  to  large 
groups,  informing  them  of  their  rights,  but  not  individual  solicita- 
tion. This  is  more  a  reflection,  I  think,  of  the  current  legal  market 
than  it  is  anything  else,  but  there's  a  lot  of  advertising  that  goes 
on  now,  generalized  advertising  by  practitioners.  Is  that  something 
that  you  would  see  to  be  appropriate  for  legal  services? 

Mr.  McCollum.  Yes.  I  see  nothing  wrong  with  advertising  the 
fact  that  legal  services  exists  or  the  broad  sense  of  solicitation 
which  that  may  connote.  What  I'm  concerned  about  are  what  the 
traditional  solicitation  rules  of  the  bars  around  the  country  pre- 
clude, where  an  individual  client,  when  you  are  trying  to  form  a 
class  action  suit,  for  example,  is  buttonholed  and  they  talk  to  that 
person  and  say,  hey,  buddy,  we've  got  this  thing  going  and  we  need 
you  to  join  in  it  one-by-one  by  one-by-one.  That's  caused  alot  of 
hard  feelings  out  there  in  the  community.  People  come  and  get  in- 
volved in  lawsuits  who  probably  otherwise  wouldn't,  if  they  were 
just  to  say,  hey,  we're  here;  come  see  us  it  would  be  different. 

Mr.  Reed.  Thank  you  very  much,  Mr.  McCollum. 

Mr.  McCollum.  You're  welcome. 
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Mr.  Reed.  Thank  you,  Mr.  Chairman.  Thank  you,  Bill. 

Mr.  Gekas.  The  gentleman,  Mr.  Inglis,  wishes  recognition. 

Mr.  Inglis.  Yes,  thank  you,  Mr.  Chairman. 

Mr.  Gekas.  He's  recognized  for  5  minutes. 

Mr.  Inglis.  Briefly,  Mr.  McCollum,  do  you  have  any  number  as- 
sociated with  your  proposal  by  way  of  what  you  think  the  spending 
level  should  be? 

Mr.  McCollum.  Yes,  $250  million  a  year  each  year  for  5  years 
is  what  we  suggest  you  authorize.  It  is  now  $415  million 

Mr.  Inglis.  Right. 

Mr.  McCollum  [continuing].  And  we  suggest  $250  million  and 
the  elimination  of  all  of  the  national  and  regional  resource  centers, 
the  training  centers,  et  cetera,  which  although  it's  not  a  huge 
amount  of  money,  would  still  save  some  of  the  money  that  we  just 
don't  believe  needs  to  be  spent  in  those  areas. 

Mr.  Inglis.  OK.  As  a  member  of  the  Budget  Committee,  I'm  very 
interested  in  how  we  make  up  the — I  think  it's  about  $2.5  billion 
that  we  save  by  zeroing  it  out.  So  if  we're  not  going  to  zero  it  out, 
we've  got  to  find  a  lot  more  money  somewhere  else.  I  guess  under 
your  proposal  we'd  have  to  go  find  a  billion  somewhere  else? 

Mr.  McCollum.  A  billion  and  a  quarter,  roughly,  over  5  years; 
that's  right. 

Mr.  Inglis.  Yes. 

Mr.  McCollum.  And  I  would  suggest  that's  as  simple  as  it  is;  it's 
complicated  to  find  things,  but  I  know  I've  listened  to  some  of  your 
debates  in  the  Budget  Committee  and  I  know  the  Members  have 
found  it  in  other  cases,  and  I  would  just  suggest  that  it  could  be 
done. 

Mr.  Inglis.  OK,  thank  you. 

Mr.  McCollum.  You're  welcome. 

Mr.  Gekas.  The  gentleman  from  Virginia  is  recognized  for  5  min- 
utes. 

Mr.  Scott.  Thank  you  Mr.  Chairman. 

Mr.  McCollum,  I  just  have  a  couple  of  questions.  On  the  attor- 
neys' fees,  the  last  item  on  your  agenda 

Mr.  McCollum.  Yes. 

Mr.  Scott  [continuing].  Do  you  know  how  much  money  the  Legal 
Service  agencies  get  from  attorneys'  fees  that  are  allowed? 

Mr.  McCollum.  I  do  not  know,  Mr.  Scott,  what  they  get.  Of 
course,  it  depends  entirely  upon  the  situation  of  each  legal  services 
grantee  and  the  particular  litigation  that's  involved,  what  they  may 
get.  I  do  not  know  but  maybe  the  Legal  Services  Corporation  Board 
or  President,  who  is  going  to  testify  in  a  few  minutes,  can  tell  you. 

Mr.  Scott.  Prohibiting  lobbying  or  rulemaking  activity,  when  I 
was  in  the  State  legislature,  the  legal  aid  programs  were  prohibited 
from  coming  in  and  testifying  unless  they  were  specifically  invited 
by  members  of  the  legislature.  Are  you  trying  to  rule  out  the  oppor- 
tunity to  invite  legal  aid  attorneys  who  may  be  the  only  ones  in  the 
area  that  know  anything  about  the  impact  of  certain  legislation,  if 
the  legislators,  in  fact,  wanted  that  information? 

Mr.  McCollum.  Well,  I  would  suggest  to  you,  Mr.  Scott,  that 
being  a  witness  at  a  hearing  or  providing  information  when  you 
call  one  of  them  up  on  the  telephone  or  ask  them  to  talk  to  you 
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in  your  private  office,  that  when  you  generate  that  as  a  legislator, 
it  isn't  lobbying  in  my  opinion. 

Mr.  Scott.  I  thought  that  was  the  present  law? 

Mr.  McCollum.  Well,  there  is  a  restraint  that's  further  in  here 
than  you  would  perhaps  find  in  present  law.  I  believe  that  we  have 
made  that  different  from  what  it  is  presently.  We'd  amend  the  sec- 
tion to  read:  "to  ensure  that  no  funds  made  available  are  used  at 
any  time,  directly  or  indirectly,  to  influence  the  issuance,  amend- 
ment, or  revocation  of  any  Executive  order  or  similar  promulgation 
by  Federal,  State,  or  local  agency  or  to  undertake  to  influence  the 
passage  or  defeat  of  any  legislation  by  the  Congress  of  the  United 
States  or  any  State,"  blah,  blah,  blah,  "to  pay  for  any  publicity  or 
propaganda  intended  or  designed  to  support  or  defeat  legislation," 
and  that  is  fleshed  out,  "to  pay  for  any  personal  service  advertise- 
ment, telegram,  telephone  communication,  letter,  printed  or  writ- 
ten matter,  or  other  device,"  et  cetera,  "to  pay  for  any  personal 
services,"  and  so  forth,  "to  influence  any  Member  of  Congress." 

It's  quite  extensive  what  we've  put  in  here  being  very  specific  be- 
cause we,  as  individual  Members,  Charlie  Stenholm  and  I  and  oth- 
ers who  have  come  to  us  over  the  years  have  found  legal  services 
lawyers  in  various  parts  of  the  country  doing  things  that  they 
think  are  kind  of  cute  to  get  around  the  law  as  it  now  exists.  So 
really  what  we're  doing  is  nailing  it  down,  perhaps  this  is  the  best 
way  to  put  it. 

Mr.  Scott.  OK.  On  the  copayments,  are  you  suggesting  a  sliding 
fee  scale? 

Mr.  McCollum.  Yes,  we're  suggesting  that.  We're  suggesting 
under  copayments  that,  if  people  really  can't  afford  it,  they  don't 
have  to  make  a  copayment,  but  for  those  who  can  afford  it,  that 
they  be  required  to  pay  something 

Mr.  Scott.  OK. 

Mr.  McCollum  [continuing].  And  that  the  Legal  Services  Cor- 
poration Board  would  be  permitted  to  structure  that  payment  scale. 

Mr.  Scott.  And  two  other  quick  questions:  The  elimination  of  the 
resource  centers,  if  you  eliminate  the  resource  centers,  there  would 
be  a  lot  of  reinvention  of  the  wheel  because  there  are  a  lot  of  very 
complicated  cases  that  come  up  that  affect  everybody  in  the  State. 
Each  different  group  would  have  to  do  the  research  over  again  if 
you  don't  have  a  resource  center.  That  might  not  save  money  but, 
in  fact,  cost  money,  to  have  people  doing  the  research  over  and  over 
again? 

Mr.  McCollum.  Well,  there  would  be  no  question  that  it  might 
be  desirable  for  the  Legal  Services  Corporation  Board  to  have  a  re- 
pository of  data  to  share  in  its  Washington  national  office,  and 
there's  nothing  that  we  would  do  to  prohibit  that.  There's  language 
in  the  existing  act  which  I've  examined  that  appears  to  me  to  per- 
mit that;  but,  what  I'm  proposing  is  to  eliminate  the  outside  grant- 
ee groups  which  specialize  in  this.  They  are  not  engaged  just  sim- 
ply in  doing  the  research  but  rather  are  doing  all  of  the  ancillary 
things  that  are  more  than  just  simply  providing  a  conduit  of  infor- 
mation and  a  depository  of  data.  And,  again,  I  have  no  objection 
to  the  deposit  of  data,  but  I  have  a  lot  of  problems  with  the  activi- 
ties of  some  of  these  resource  centers  and  I  think  they're  unneces- 
sary. 
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Mr.  Scott.  The  last  question,  I  guess,  under  waste,  fraud,  and 
abuse,  it's  my  understanding  that  the  legal  aid  attorneys  are  some 
of  the  lowest  paid  attorneys  in  the  country.  Are  we  suggesting  that 
we  are  overpaying  for  what  we're  getting? 

Mr.  McCOLLUM.  We're  simply  suggesting  that  the  law  presently 
doesn't  apply  to  them  in  the  same  way  it  applies  to  other  agencies 
of  the  Government  because  the  Legal  Services  Corporation  was  cre- 
ated uniquely  in  terms  of  how  other  agencies  are  structured;  for  ex- 
ample, it  doesn't  have  the  same  accounting  through  OMB  with  the 
budget,  and  we  ought  to  provide  a  method  for  making  sure  that  the 
laws  which  apply  to  all  other  Federal  agencies  apply  to  LSC,  and 
so  forth. 

Mr.  Scott.  Like  what  laws? 

Mr.  McCOLLUM.  I  don't  have  them  in  front  of  me  now,  but  that's 
been  historically  true.  We  have  tried  to  change  some  of  that  last 
time;  I'm  not  sure  to  what  degree  the  appropriations  rider  does 
that,  but  when  you're  reauthorizing  it,  you  need  to  include  it  in  the 
bill.  And  even  Congressman  Frank  last  time  agreed  with  us  on 
this,  when  the  bill  was  in  the  subcommittee  which  he  chaired.  I 
don't  believe  this  is  a  controversial  provision. 

Mr.  Scott.  OK.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  Chair  notes  the  presence  of  the  gentleman  from 
Georgia,  Mr.  Barr,  and  recognizes  him  for  5  minutes,  hoping  he 
only  takes  30  seconds. 

Mr.  Barr.  I  would  never  seek  to  disappoint  the  chairman  of  the 
subcommittee. 

I'd  just  like  to  tell  Mr.  McCollum  what  a  pleasure  it  is  to  have 
his  views  on  this  topic.  It  adds  considerably  to  the  information  that 
I've  received  from  Georgia.  A  number  of  folks  have  come  up  here 
and  spoken  with  me  and  my  staff  and  provided  valuable  informa- 
tion. I'd  like  to  look  at  some  of  the  ideas  you've  presented  here,  Mr. 
McCollum. 

The  one  area  that  I'd  like  to  discuss  with  you,  would  be  the  block 
grant  to  see  if  there  might  be  some  way  that  we  could  fashion  it, 
run  it  through  the  Governor  and  then  through  whatever  local  unit 
of  government,  whether  it's  a  county,  or  whatnot,  that  administers 
funds  for  other  indigent  defense.  In  my  county  it  would  be  the  su- 
perior court.  A  panel  of  judges  appoint  the  circuit  defender  and 
oversee  that  office,  and  that  might  work  fairly  well.  I  understand 
you're  concerned  that  we  might  wind  up  with  a  bureaucracy  and 
a  formula  that  is  just  top  heavy  because  of  the  relatively  modest 
amount  of  funds,  but  I  would  like  to  explore  that  with  you  to  see 
if  there  is  some  way — because  I,  frankly,  like  the  concept  of  block 
grants  and  we've  looked  at  it  in  a  number  of  other  areas — and  I'd 
like  to  discuss  that  with  you  a  little  bit  further.  I  appreciate  your 
ideas  very  much.  They  add  a  great  deal  to  the  debate. 

Mr.  McCollum.  Thank  you,  Mr.  Barr,  and  I  look  forward  to  dis- 
cussions with  you.  I  had  the  pleasure  yesterday  of  meeting  with 
your  Georgia  bar  president  on  this  very  point,  and  I'd  be  very  glad 
to  explore  it  with  you. 

Mr.  Barr.  Thank  you,  sir. 

Mr.  Gekas.  The  Chair  thanks  the  gentleman. 

And  the  Chair  recognizes  the  gentleman  from  Michigan. 
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Mr.  Conyers.  Mr.  Chairman,  we're  going  to  be  hearing  more 
about  this,  but,  Bill,  let  me  tell  you,  this  is  an  absolutely  frighten- 
ing list  that  you've  been  proposing  here  today.  I  remember  it  from 
other  Congresses.  It  gets  longer  and  more  scary  every  time  you  tell 
me  about  it. 

But,  as  we  move  into  this  area,  won't  you  think  about  the  mil- 
lions of  people  that  don't  have  court  access  and  are  likely  never  to 
get  it  under  the  most  liberal  provisions  that  could  ever  come  out 
of  the  Congress?  It's  driving  a  deep  wedge  into  our  national  fabric. 
People  can't  get  access  to  the  courts.  So  dreaming  up  all  of  these 
ideas — let's  cut  them  off  at  the  knees.  Why  do  they  need  resource 
centers?  They  might  actually  get  able  and  get  a  little  bit  better. 
Let's  have  them  compete  among  themselves.  Let's  bring  the  Presi- 
dent of  the  United  States  in  on  this,  too,  so  we  can  excise  smarty- 
pants  presidents  of  the  Legal  Services  Corporation.  Come  on,  give 
us  a  break.  I  mean,  give  the  American  people  a  break  and  let's  try 
to  lighten  up  on  this  thing.  I  really 

Mr.  McCollum.  Mr.  Conyers,  would  you  yield  to  me  just  to  re- 
spond, to  simply  say,  remember,  I'm  with  you  on  keeping  it  alive, 
and  I  think  most  of  what  I  want  to  do  here  is  more  modest  than 
you  think  it  is. 

Mr.  Conyers.  Well,  you  know,  I  keep  thanking  God  that  you're 
not  for  wiping  it  out.  There  are  Members  that  want  to,  but  can't 
you  think  along  with  me  about  the  people  that  need  it,  Bill,  not 

Mr.  McCollum.  I  am. 

Mr.  Conyers  [continuing].  Not  the  fine-tuning  and  the  fancy- 
pants  stuff  that  we're  getting  here  today?  You 

Mr.  Gekas.  I'm  on  my  knees  asking  you  to  curtail  this  so  we  can 
go  vote,  Mr.  Conyers.  [Laughter.] 

Mr.  Conyers.  OK  You  know,  you've  contradicted  every  one  of 
your  colleagues  that  have  been  here  before  you. 

Mr.  McCollum.  Well,  I  have — Mr.  Conyers,  you  know  that  I 
have  long 

Mr.  Conyers.  Not  that  that  isn't  your  right. 

Mr.  McCollum.  Charlie  Stenholm  and  I  happen  to  believe  we're 
right,  but  not  everybody  is  going  to  agree  with  us,  and  you  know 
how  that  works. 

Mr.  Conyers.  I  do. 

Mr.  McCollum.  We  both  sit  up  there  from  time  to  time. 

Mr.  Conyers.  OK. 

Mr.  Gekas.  This  hearing  is  in  recess  until  10  after  3. 

[Recess.] 

Mr.  Gekas.  We  acknowledge  the  presence  of  and  recognize  the 
gentleman  from  Oregon,  Mr.  Wyden,  whose  statement  has  been  ac- 
cepted for  the  record  and  who  will  be  self-restricted,  I  understand, 
to  2  minutes. 

STATEMENT  OF  HON.  RON  WYDEN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  OREGON 

Mr.  Wyden.  Mr.  Chairman,  thank  you  very  much. 

First,  I  want  to  thank  you  for  your  graciousness.  You  have  al- 
ways gone  out  of  your  way  to  be  kind  to  this  Member.  I  know 
you're  trying  to  juggle  a  lot  today,  and  I  thank  you  very  much  for 
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the  chance  to  come.  If  you  would,  if  my  2-minute  clock  can  start 
running,  I'll  definitely  stick  to  it. 

Mr.  Chairman,  there  are  really  two  points  that  I  wanted  to 
make.  My  public  service  career  started  as  a  legal  services  director 
for  the  program  for  the  elderly.  So  those  are  my  roots — working 
with  senior  citizens  in  the  legal  aid  area. 

What  I  spent  a  great  deal  of  my  time  doing  goes  right  to  the 
heart  of  this  debate:  I  organized  efforts  to  try  to  get  private  attor- 
neys to  shoulder  the  bulk  of  the  work  for  the  older  people  in  Or- 
egon, and  I  want  to  say  that  our  private  bar  was  phenomenal  in 
its  response.  In  Portland,  and  in  Eugene,  2  very  large  cities  in  our 
State,  we  were  able  to  get  upwards  of  200  attorneys  to  volunteer 
their  time — going  to  senior  citizens'  centers,  going  to  nursing 
homes,  going  to  meal  sites,  going  to  places  where  older  people  con- 
gregate. They  did  a  tremendous  job. 

But  the  reason  I  have  sought  to  testify  and  why  I  feel  so  strongly 
about  reauthorizing  the  legal  services  program  is  that  those  attor- 
neys would  tell  you — and  there  were  many,  many  of  them  who 
were  conservative  Republicans  and  were  proud  to  say  it — they  felt 
that  there  were  many,  many  areas  such  as  Medicare,  where  the 
private  bar  could  not  do  it  alone.  You  might  have  an  older  woman, 
for  example,  who  might,  through  a  Medicare  snafu,  have  her 
wheelchair  repossessed,  and  you're  hip-deep  in  Medicare  bureauc- 
racy. One  of  our  private  attorneys  could  not  handle  it. 

This  idea  that  somehow  if  we  get  rid  of  the  Federal  Government, 
if  we  wash  our  hands  of  it  in  Washington,  DC,  that  the  private  bar 
is  going  to  take  legal  services  over  and  be  able  to  handle  it,  is  con- 
tradicted by  the  experience  we  have  had  in  Oregon,  where  the  pri- 
vate bar  did  a  phenomenal  job,  a  tremendous  job,  but  was  simply 
not  able  to  handle  the  myriad  array  of  cases,  particularly,  as  they 
related  to  Medicare  and  Medicaid.  They  would  be  the  first  to  admit 
that  they  alone  could  not  do  it. 

The  other  point  I  would  make,  Mr.  Chairman,  deals  with  the 
White  House  Conference  on  Aging,  which  was  recently  hosted,  of 
course,  here  in  Washington,  DC.  One  of  the  major  concerns  of  the 
delegates — and  I  spent  a  great  deal  of  time  with  them — was  that 
this  program  be  reauthorized.  They  adopted  a  formal  resolution 
calling  for  the  reauthorization  of  the  legal  services  program.  I 
would  like  to  submit  for  the  record  the  resolution  that  was  adopted 
by  the  White  House  Conference  on  Aging  and  wrap  up  by  saying 
that  I  think,  as  you  look  to  the  demographics  of  the  next  century, 
where  we  are  going  to  have  so  many  more  older  people,  they're 
going  to  have  to  cope  with  a  wide  array  of  legal  problems,  many 
of  them  grounded  in  technology.  I  think  it  would  be  a  great  mis- 
take for  the  Federal  Government  to  wash  its  hands  of  a  role  in  try- 
ing to  provide  legal  services. 

My  prepared  statement  is  available  for  the  record,  and  I  want  to 
thank  you.  We  came  to  Congress  about  the  same  time  and  you've 
always  been  very  kind  to  me.  I  appreciate  the  opportunity. 

Mr.  Gekas.  We  thank  you. 

We're  going  to  excuse  you  without  any  questions. 

Mr.  Wyden.  Thank  you. 

Mr.  Gekas.  We  will  ask  the  next  panel  to  take  their  places  and 
they  are:  Judge  Abner  Mikva,  who  is  Counsel  to  the  President  in 
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his  present  capacity  and  who  has  served  his  constituents  in  Illinois 
and  the  public  in  general  in  various  ways.  We  have  to  paraphrase 
or  at  least  retell  the  anecdote  of  Adlai  Stevenson  when  he  was 
asked  how  he  would  like  to  be  addressed.  He  had  been  Governor 
of  Illinois,  Ambassador  to  the  United  Nations,  Presidential  can- 
didate, a  hundred  different  other  kinds  of  distinctive  offices.  And 
he  preferred  the  title  that  would  most  suit  him,  he  felt,  one  that 
was  conferred  on  him  by  the  people.  So  we  welcome  Congressman 
Mikva  to  the  witness  table. 

We  also  welcome  Jamie  Gorelick,  with  whom  we've  had  many 
contacts  over  the  years  and  whose  testimony  before  this  sub- 
committee in  previous  themes  has  been  very  worthwhile  and  which 
helped  the  process  of  those  particular  issues  come  to  resolution.  So 
we  welcome  Deputy  Attorney  General  Gorelick  with  us  here  today. 

And  finally,  Mr.  Carey,  who  is  with  the  FEMA  and  who  has  sub- 
mitted, along  with  the  others,  a  written  statement  which  will  be  ac- 
cepted for  the  record,  without  objection. 

And  we'll  ask  Judge  Mikva  to  lead  off  in  his  presentation. 

STATEMENT  OF  HON.  ABNER  J.  MIKVA,  COUNSEL  TO  THE 
PRESIDENT  OF  UNITED  STATES 

Mr.  Mikva.  It's  a  real  privilege  to  be  here.  I've  had  the  privilege 
of  participating  in  other  gatherings  over  which  the  chairman  has 
presided  in  other  places,  Andrews  Air  Force  Base  and  the  base- 
ment of  the  Rayburn  Building,  but  never  in  this  august  room  with 
those  two  distinguished  Chairs,  Emmanuel  Celler  and  Peter  Ro- 
dino,  gazing  down  at  us.  I  feel  a  great  honor  that  you  allow  me  to 
testify. 

I  am  here,  Mr.  Chairman,  as  a  "used-ter" — I  used  to  be  a  lawyer 
with  many  clients  rather  than  just  the  one  client  I  have  now,  I 
used  to  be  a  Congressman,  and  I  used  to  be  judge.  And  in  all  those 
roles,  I  became  aware  of  what  support  for  legal  representation  for 
indigent  people  means  to  our  society  and  to  the  rule  of  law,  and 
that's  why  I'm  here  with  great  enthusiasm.  I  hope  to  make  my 
statement  very  brief. 

You're  going  to  hear  today  from  Deputy  Attorney  General 
Gorelick  the  view  of  the  Justice  Department  that  the  LSC  serves 
an  invaluable  function  and  that  it  should  be  reauthorized  in  its 
current  form  as  a  separate  government  corporation,  and  you  will 
hear  from  John  Carey,  General  Counsel  of  FEMA,  who  will  de- 
scribe to  you  the  essential  work  that  LSC  attorneys  do  when  disas- 
ters strike,  requiring  many  poor  and  middle  class  people  to  seek 
legal  assistance.  And  you'll  hear  from  LSC  officers  precisely  what 
it  is  that  the  LSC  does  and  the  key  impact  that  it  has  in  providing 
legal  services. 

It's  not  my  intent  to  take  up  your  time  with  more  statistics  and 
the  like  to  justify  the  existence  of  the  LSC.  Rather,  I'm  here  to  tes- 
tify as  one  who's  seen  the  litigation  system  work  up  close,  very 
close. 

I  take  it  as  a  given  that  there's  general  agreement,  certainly  by 
the  members  of  the  subcommittee  of  the  Judiciary  Committee,  that 
the  poor  deserve  proper  legal  representation,  even  if  they  can't  af- 
ford it.  They  need  lawyers  for  private  situations,  but  they  also  need 
them  in  dealing  with  local  and  State  and  Federal  governments,  as 
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well  as  housing  authorities.  I've  been  a  part  of  government  for  four 
decades,  and  I  readily  admit  that  the  Government  institutions  are 
not  always  perfect  and  that  every  day  they  take  actions  that  in- 
volve poor  people  and  sometimes  deprive  them  of  their  rights.  And 
sometimes  the  only  way  that  those  situations  can  be  rectified  is 
with  the  help  of  a  lawyer. 

I  am  not  sure  that  the  members  of  this  committee  would  always 
agree  with  the  late  Judge  David  Bazelon,  who  was  Chief  Judge  of 
my  court  for  many  years,  but  I  think  there  can  be  little  disagree- 
ment with  something  he  said  very  eloquently  some  years  ago;  I 
quote: 

The  opportunity  to  enter  a  court  of  law  and  seek  redress  is  perhaps  the  most  pow- 
erful statement  we  can  make  to  the  poor,  that  notwithstanding  their  plight,  they 
have  a  stake  in  our  society. 

Legal  assistance  for  the  poor  embodies  our  commitment  to  the  rule  of  law.  It  dis- 
plays our  confidence  in  the  fairness  of  our  social  institutions  by  permitting  all  of 
our  citizens  to  subject  them  to  scrutiny.  Most  important,  it  gives  meaning  to  our 
social  contract.  If  the  essential  responsibility  of  citizenship  is  to  obey  the  law,  surely 
the  most  important  right  of  citizenship  is  access  to  the  legal  system. 

I  think  we  need  that  access,  and  we  need  to  provide  for  it. 

And  if  access  is  to  include  court  litigation,  I  can  tell  you  plainly 
as  a  former  judge  it's  vastly  better  for  society  and  for  the  court  sys- 
tem to  have  an  individual  represented  by  an  LSC  lawyer  than  for 
the  case  to  proceed  pro  se  or  even  to  proceed  with  a  volunteer  law- 
yer who's  not  schooled  in  poor  people's  problems.  Pro  se  cases  are 
often  a  judge's  worst  nightmares.  The  judges  themselves,  and  their 
clerks,  have  to  pore  over  barely  comprehensible  filings  in  order  to 
find  out  when  a  grievance  is  legitimate.  Frequently,  they  end  up 
taking  an  enormous  amount  of  time,  only  to  find  out  that  there 
isn't  anything  there.  Sometimes  important  questions  are  swept 
under  the  rug  simply  because  they  aren't  properly  presented. 

No  one  here  is  old  enough  I  think  to  remember  a  law  that's  still 
on  the  books  called  the  Dyer  Act,  which  prohibits  the  interstate 
transportation  of  motor  vehicles.  It  preceded  the  carjacking  law. 
And  in  the  days  when  I  was  practicing  law,  woe  betide  you  if  you 
came  into  Federal  court  a  few  minutes  early  because  that's  when 
the  judge  would  hear  the  Dyer  Act  call,  and  these  were  all  the  kids 
who  had  grabbed  a  car  in  Chicago  and  took  a  joy  ride  over  to  Gary. 
When  caught  they  were  hauled  up  before  the  Federal  judge  on 
Dyer  Act  charges. 

It  was  before  the  Gideon  case  and  the  defendants  had  no  law- 
yers, and  the  judge  would  look  over  the  room  and  say,  "You,  rep- 
resent this  kid."  And  standing  on  one  foot,  you  would  have  to  look 
over  the  record  and  whatever  rapsheet  the  kid  had,  and  try  to 
counsel  that  person  as  to  whether  to  plead  guilty  or  whether  to  ask 
for  a  trial.  Of  course,  you  knew  if  you  asked  for  a  trial  that  you 
were  going  to  have  to  defend  that  person,  and  I  hate  to  think  of 
the  number  of  times  that  pleas  were  obtained  simply  because  the 
lawyer  didn't  have  the  time  to  wisely  counsel  the  person  who  was 
up  on  charges.  That's  what  happens  when  you  try  to  deal  with  im- 
portant questions  with  lawyers  who  simply  aren't  schooled  in  the 
task. 

I  can  assure  you  that  all  the  years  I  was  on  the  bench  I  don't 
remember  a  single  instance  when  an  LSC  lawyer  was  disserving 
the  public  by  bringing  a  case  that  shouldn't  have  been  brought  or 
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litigating  it  in  a  prolonged  or  wasteful  way.  Sometimes,  I'm  sure, 
they,  like  every  other  attorney,  end  up  engaging  in  excesses,  but 
most  of  the  time  that  I  dealt  with  LSC  lawyers  they  were  hard- 
working; they  were  skilled  members  of  the  profession.  They  helped 
not  only  their  clients,  but  they  helped  the  courts  through  expertise, 
professionalism,  and  experience.  Indeed,  some  LSC  lawyers  have 
gone  on  to  become  Assistant  Attorneys  General,  U.S.  Trade  Rep- 
resentatives, very  high  offices,  indeed. 

I  have  to  tell  you,  Mr.  Chairman,  I'm  here  involved  in  a  conflict 
of  interest.  I  have  a  daughter  who  is  a  lawyer  and  who  works  for 
legal  aid  in  Illinois,  the  Land  of  Lincoln  Legal  Aid  Society.  I  feel 
comfortable  about  the  conflict  because  she  advertises  herself  as  the 
only  lawyer  who's  ever  earned  less  money  every  time  she's  taken 
a  job  since  she  graduated  from  NYU  Law  School;  if  the  Legal  Aid 
Society  were  abolished,  my  son-in-law  and  my  grandchildren  would 
be  much  better  off  financially  if  she  went  out  and  worked  in  the 
private  sector. 

But  she  told  me  of  a  case  last  summer  that  brought  tears  to  my 
eyes,  and  I  think  it  is  the  essence  of  what  legal  aid  is  all  about  and 
why  Legal  Services  Corporation  is  so  necessary.  It  echoes  what 
Congressman  Ron  Wyden  was  talking  about,  that  it  isn't  always 
dramatic  cases,  but  the  point  of  the  law;  it  is  sometimes  dealing 
with  people  about  their  most  essential  rights. 

This  case  was  about  an  elderly  citizen  who  had  had  a  stroke  and 
who  wheeled  himself  in  his  wheelchair  7  miles  to  get  to  the  Legal 
Aid  Office.  He  didn't  even  know  that  Champagne,  IL,  provided  pub- 
lic transportation  for  people  who  were  disabled.  He  had  had  a 
stroke.  He  could  barely  talk.  It  took  her  over  an  hour  to  get  the 
story  out  of  him  as  to  what  his  problem  was  between  trying  to  talk 
and  read  his  writing.  He  could  barely  write  about  his  problem. 

The  problem  was  that  he  was  about  to  be  evicted  from  his  public 
housing  apartment,  which  was  the  only  place  he  had  to  live.  He 
had  no  support  system  of  any  kind.  And  the  reason  he  was  being 
evicted  was  because  somehow  the  public  housing  authority  in 
Champagne  found  he  was  a  nuisance  because  he  had  this  wheel- 
chair and  was  so  disabled,  and  they  got  him  to  sign  or  put  an  "X" 
mark  on  a  form  on  which  he  agreed  to  vacate  the  premises.  And 
notwithstanding  her  phone  calls  to  the  public  housing  authority, 
she  finally  had  to  go  to  court  to  get  this  client  of  hers  to  be  allowed 
to  stay  in  public  housing. 

Those  are  the  kinds  of  things  that  legal  services  provide  for  the 
people  of  our  country.  We  need  to  continue  our  commitment  to  the 
social  contract  that  we  have  with  all  the  people  in  our  society. 

The  last  phrase  of  the  Pledge  of  Allegiance  is  "liberty  and  justice 
for  all."  And  if  we're  going  to  have  justice  for  all,  we've  got  to  have 
legal  services.  I  hope  you  will  reauthorize  the  Corporation. 

Thank  you. 

[The  prepared  statement  of  Mr.  Mikva  follows:] 
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Prepared  Statement  of  Hon.  Abner  J.  Mikva,  Counsel  to  the  President  of 

the  United  States 

I  thank  the  Committee  for  the  opportunity  to  testify  in 
support  of  reauthorization  for  the  Legal  Services  Corporation. 

Initially,  I  must  emphasize  that  I  am  not  testifying  in  my 
current  position  as  the  Counsel  to  the  President  of  the  United 
States.  Instead,  I  am  here  today  speaking  as  somebody  who  has 
practiced  law  for  many,  many  years,  and  served  in  legislative 
bodies  for  nearly  two  decades,  and  on  the  federal  bench  for  15 
years.  I  hope  that  this  white  hair  --  earned  during  that  time  -- 
entitles  me  to  be  heard  here  as  something  of  a  sage  voice  of 
experience  on  the  topic  before  the  Committee. 

You  are  hearing  today  from  Deputy  Attorney  General  Gore lick 
the  view  of  the  Justice  Department  that  the  LSC  serves  an 
invaluable  function,  and  that  it  should  be  reauthorized  in  its 
current  form  as  a  separate  government  corporation.  John  Carey, 
General  Counsel  of  FEMA  will  also  describe  to  you  the  essential 
work  that  LSC  attorneys  do  when  disasters  strike,  requiring  many 
poor  and  middle  class  people  to  seek  legal  assistance.  In 
addition,  you  will  hear  from  LSC  officers  precisely  what  the  LSC 
does  and  the  key  impact  that  it  has  in  providing  basic  legal 
services  for  those  in  need.  It  is  not  my  intent  to  take  up  your 
time  giving  you  more  statistics  and  the  like  to  justify  the 
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existence  of  the  LSC.   Rather,  I  am  testifying  today  as  one  who  has 
seen  the  litigation  system  work  up  close,  very  close. 

I  am  enthusiastically  in  favor  of  reauthorization  and 
appropriate  funding  for  the  LSC  because  the  poor  deserve  legal 
representation  that  they  cannot  otherwise  afford  for  their 
legitimate  grievances.  In  addition,  I  want  to  describe  to  you  how 
I  think  the  LSC  works  in  a  way  that  lessens  the  burden  on  the 
courts,  and  is  thus  in  the  interests  of  us  all,  not  just  the  poor 
who  need  lawyers  at  serious  times  in  their  lives. 

I  will  take  as  a  given  that  there  is  general  agreement  among 
us  that  the  poor  deserve  proper  legal  representation  even  if  they 
cannot  afford  it.  They  need  lawyers  for  private  situations,  but 
they  also  need  them  sometimes  in  dealing  with  local,  state,  and 
federal  governments,  as  well  as  housing  authorities.  As  one  who 
has  been  part  of  those  governments  for  four  decades,  I  readily 
admit  that  government  institutions  are  not  perfect,  and  that  they 
every  day  take  wrongful  actions  involving  poor  individuals.  Often, 
these  victims  can  rectify  the  situation  only  with  the  help  of  a 
lawyer. 

As  an  aside,  I  note  that  the  Congress  in  the  Equal  Access  to 
Justice  Act  has  recognized  that  the  federal  government  makes 
mistakes,  and  that  individuals  (and  small  businesses)  who  are  not 
wealthy  are  in  certain  circumstances  entitled  to  the  costs  of  their 
attorneys  when  the  government  acts  wrongly.  Thus,  the  Congress  has 
already  determined  that,  in  some  instances,  it  is  proper  for  the 
government  to  pay  the  costs  of  private  attorneys  for  those  who  are 
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not  affluent.   I  assure  you  that  the  fees  paid  under  the  EAJA  are 

substantially  higher  than  the  portion  of  legal  services  lawyers 

funded  by  federal  appropriations. 

The  Members  of  this  Committee  might  not  have  always  agreed 

with  Judge  David  Bazelon.    Nevertheless,  I  think  there  can  be 

little  disagreement  with  what  he  so  eloquently  stated  about  15 

years  ago  on  this  point : 

The  opportunity  to  enter  a  court  of  law  and  seek 
redress  is  perhaps  the  most  powerful  statement  we  can 
make  to  the  poor  that,  notwithstanding  their  plight,  they 
have  a  stake  in  our  society.  *  *  *  Legal  assistance  for 
the  poor  embodies  our  commitment  to  the  rule  of  law.  It 
displays  our  confidence  in  the  fairness  of  our  social 
institutions  by  permitting  all  of  our  citizens  to  subject 
them  to  scrutiny.  Most  important,  it  gives  meaning  to 
our  social  contract.  If  the  essential  responsibility  of 
citizenship  is  to  obey  the  law,  surely  the  most  important 
right  of  citizenship  is  access  to  the  legal  system. 

This  is  a  very  powerful  point  that  is  difficult  to  ignore. 
Without  the  ability  to  consult  an  attorney,  it  is  virtually 
impossible  for  the  poor  even  to  recognize  their  legal  problems. 
And  it  is  certainly  not  in  the  interests  of  a  society  as  great  as 
the  one  in  which  we  are  privileged  to  live  to  have  the  legal  rights 
of  the  poor  discarded  simply  because  of  the  lack  of  a  champion  to 
plead  their  cases. 

It  may  be  that  the  Congress  wishes  to  impose  on  the  LSC 
reasonable  restrictions  on  how  federal  funds  can  be  spent;  I  have 
no  problem  with  that  in  the  abstract.  This  is  an  issue  that  can  be 
discussed  to  arrive  at  a  solution  acceptable  to  all  interested 
groups.  But  I  do  think  it  important  that  any  such  restrictions  not 
mean  that  the  poor  will  receive  second-class  legal  representation 
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because  the  only  lawyers  they  can  get  are  so  hamstrung  through 
restrictions  that  they  cannot  properly  represent  their  clients. 
Thus,  the  limits  that  the  Congress  might  place  on  LSC  lawyers 
should  not  be  so  restrictive  that  they  take  away  with  one  hand  what 
has  been  provided  by  the  other. 

Even  aside  from  these  points,  however,  there  are  practical 
reasons  for  the  Congress  to  reauthorize  the  LSC:  LSC  lawyers  help 
the  federal  and  state  courts  and  administrative  bodies  run  more 
smoothly. 

Wealthy  and  middle  class  people  are  well  aware  that  we  have 
all  sorts  of  levers  available  to  us  in  order  to  try  to  solve  our 
problems,  short  of  litigation.  If  a  product  or  service  is 
defective,  we  know  how  and  to  whom  to  complain;  when  the  government 
mistreats  us,  we  also  often  know  how  to  get  the  problem  fixed.  We 
have  the  ability  to  weave  our  way  through  a  bureaucratic  or 
corporate  structure  in  order  to  seek  relief.  We  can  even  find  a 
Representative  to  be  an  ombudsman. 

But  poor  people  rarely  know  where  the  proper  levers  are,  or 
how  to  use  them,  and,  if  they  do  know,  they  often  lack  sufficient 
muscle  to  make  them  work.  Mr.  Dooley  said:  "The  poor  who  need 
money  the  most  seldom  have  any."  The  poor  who  need  friends  in  high 
places  the  most  seldom  have  any. 

Faced  with  these  problems,  the  poor  either  forfeit  their 
rights,  or  they  resort  to  the  courts,  filing  massive  numbers  of  pro 
se  cases.  For  these  people,  the  LSC  lawyers,  if  they  still  exist, 
can  instead  be  their  first  and  better  resort. 
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LSC  lawyers  quickly  become  quite  skilled  in  the  types  of 
housing,  domestic  relations,  and  government  benefits  problems  that 
the  poor  confront  day  in  and  day  out .  They  are  often  able  to 
resolve  a  problem  through  a  few  telephone  calls,  leading  a  poor 
individual  through  what  otherwise  seems  like  a  baffling  maze.  When 
this  happens  successfully,  the  poor  individual  is  not  deprived  of 
his  or  her  benefit  or  right,  and  the  matter  never  goes  to  any 
court;  it  is  resolved  quickly  and  inexpensively  as  far  as  society's 
resources  are  concerned. 

As  a  former  Member  of  this  body,  I  know  that  there  are  many 
occasions  when  constituents  contact  a  Representative's  office  about 
a  problem,  and  the  best  approach  is  to  refer  the  constituent  to  the 
local  LSC  office  because  that  office  is  the  best  equipped  to  try  to 
assist.  If  you  check  with  your  staffs  I  am  confident  you  will  find 
that  many  constituent  inquiries  are  dealt  with  in  this  way. 

Trained,  experienced,  and  dedicated  LSC  lawyers  serve  a  very 
valuable  contribution  by  helping  the  deserving  poor  protect  their 
rights,  and  they  do  so  by  keeping  a  matter  from  going  to  court. 

It  a  matter  must  be  litigated  in  court,  I  can  tell  you  plainly 
as  a  former  judge  that  it  is  vastly  better  for  society  to  have  an 
individual  represented  by  an  LSC  lawyer  than  for  the  case  to 
proceed  pro  se  --  or  even  to  proceed  with  a  volunteer  lawyer  who  is 
not  schooled  in  poor  people's  problems.  Pro  se  cases  are  often  the 
judges'  worst  nightmares,  as  the  judges  themselves  and  their  clerks 
must  pore  over  often  barely  comprehensible  filings  in  order  to 
determine  if  the  person  has  a  legitimate  grievance. 
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At  that  point,  the  court  might  appoint  a  practicing  member  of 
the  private  bar  to  handle  the  case.  But  that  is  only  after 
considerable  court  time  might  already  have  been  spent  analyzing  the 
matter.  And,  do  not  forget  that  for  every  pro  se  poor  individual 
with  a  reasonable  legal  claim,  there  are  also  numerous  others  with 
valid  claims  who  simply  let  their  rights  drop  because  of  the  lack 
of  access  to  a  lawyer. 

LSC  attorneys  help  the  courts  and  our  society  because  they 
have  the  skill,  knowledge,  and  contacts  to  help  a  poor  client  with 
a  legitimate  problem  so  that  it  can  be  resolved  relatively  simply 
and  informally  without  the  need  for  any  litigation  or 
administrative  proceeding.  They  assist  the  courts  by  minimizing 
the  number  of  pro  se  cases,  which  can  be  the  bane  of  a  court's 
existence  since  they  require  so  much  of  a  judge's  time  if  they  are 
treated  reasonably,  as  they  should  be,  and  not  simply  discarded  out 
of  hand.  Once  litigation  commences,  the  LSC  lawyers  can  help  the 
proceedings  run  smoothly  because  of  their  knowledge  and  background 
in  dealing  with  the  kinds  of  problems  that  arise  for  the  poor  over 
and  over  again.  They  can  be  a  great  assistance  to  an  overworked 
trial  judge  who  is  struggling  to  control  a  massive  criminal  docket, 
and  who  needs  as  much  help  on  other  matters  as  competent  and 
experienced  counsel  can  give . 

As  a  former  judge,  I  know  for  certain  that  the  legal  needs  of 
the  poor  cannot  simply  be  met.  through  voluntary  efforts  by  private 
firm  lawyers.  In  many  areas  of  the  country,  these  lawyers  are  not 
readily  available.  And,  even  if  they  are  available,  they  are  often 
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busy  enough  meeting  the  needs  of  their  paying  clients,  and  thus 
cannot  take  on  a  slew  of  indigent  clients,  even  though  they  are 
willing  to  donate  reasonable  amounts  of  time  for  pro  bono  work. 
Moreover,  as  I  mentioned  earlier,  these  lawyers  will  often  be 
available  through  a  court  appointment  only  if  a  poor  person  has  the 
knowledge  and  wherewithal  to  file  some  sort  of  legal  action  on 
their  own.  By  then,  the  ability  to  resolve  a  matter  simply, 
quickly,  and  informally  has  often  been  lost.  In  any  event,  these 
pro  bono  lawyers  often  lack  the  skills  necessary  to  cope  with 
problems  of  the  poor. 

In  my  considerable  years  on  the  bench,  I  can  also  assure  the 
Committee  that  I  do  not  remember  a  single  instance  when  I 
encountered  an  LSC  attorney  who  was  disserving  the  public  by 
bringing  a  case  that  should  not  have  been  brought,  or  litigating  it 
in  a  prolonged  and  wasteful  way.  With  some  inevitable  minor 
exceptions,  the  LSC  attorneys  are  hard  working,  skilled  members  of 
the  profession  who  help  both  their  clients  and  the  courts  through 
their  expertise,  professionalism,  and  experience.  (Indeed,  some 
LSC  attorneys  have  gone  on  to  become  an  Assistant  Attorney  General 
and  the  U.S.  Trade  Representative,  to  name  just  two.) 

I  am  pleased  to  answer  any  questions  that  the  Committee  has  on 
this  subject,  and  again  appreciate  the  opportunity  to  be  heard  on 
LSC  reauthorization,  which  is  so  important  to  me  as  a  citizen, 
lawyer,  former  judge,  and  former  Member  of  this  body. 
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Mr.  Gekas.  I  thank  Judge  Mikva  and  turn  to  Ms.  Gorelick. 

STATEMENT  OF  JAMIE  S.  GORELICK,  DEPUTY  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE 

Ms.  Gorelick.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  Mr.  Chairman,  it's  always  a  pleasure  to  appear  before 
you.  You  are  to  be  commended  for  holding  this  hearing  and  for,  as 
you  say,  having  an  open  mind  to  the  very  difficult  issues  that  you 
must  address. 

I  will  submit  my  full  statement  for  the  record. 

Mr.  Gekas.  Without  objection,  it  will  be  received. 

Ms.  Gorelick.  Thank  you. 

I'm  here  today  in  three  capacities.  Interestingly,  I,  like  many 
people,  including  those  on  the  panel  before  us,  started  my  legal  ca- 
reer as  a  volunteer  in  a  legal  services  office.  It's  where  I  got  my 
clinical  training  in  law  school. 

I  think  some  of  the  support  that  you  have  heard  and  will  hear 
for  legal  services  will  come  from  the  many,  many  thousands  of  us 
practicing  law  in  various  capacities  around  this  country  who  have 
seen  firsthand  the  kinds  of  services  that  legal  services  offices  offer 
and  how  necessary  they  are.  So  I  speak  to  you  from  that  perspec- 
tive. 

From  the  perspective  of  a  former  president  of  the  District  of  Co- 
lumbia Bar — and  I'll  talk  a  little  bit  about  the  provision  of  legal 
services  here  in  the  District  of  Columbia — and  also,  of  course,  as 
Deputy  Attorney  General,  I  speak  for  not  only  myself,  but  for  the 
Attorney  General  and  for  the  administration  as  a  whole  to  urge  you 
to  reauthorize  funding  for  the  Legal  Services  Corporation. 

For  much,  if  not  all,  of  the  professional  lives  of  everyone  here 
today,  the  Legal  Services  Corporation  and  legal  services  lawyers 
have  played  an  unheralded,  certainly  undercompensated,  and  abso- 
lutely critical  role  in  meeting  the  need  for  legal  advice  and  rep- 
resentation for  those  in  our  society  who  otherwise  are  without  ac- 
cess to  counsel. 

With  programs  in  every  county  of  every  State  in  our  Nation,  the 
Corporation  has  helped  give  meaning  to  our  promise  of  equal  jus- 
tice under  the  law  for  thousands  upon  thousands  of  Americans  for 
20  years.  It  has  constituted,  and  it  should  remain,  the  centerpiece 
of  our  response  to  the  critical  and  growing  need  for  legal  represen- 
tation for  low-income  citizens. 

Let  me  talk  about  that  need  just  a  little  bit.  We  have  heard  a 
great  deal  about  it  already,  and  I  will  not  repeat  what  you  have 
already  heard,  but  I  would  like  to  talk  about  something  that  really 
is  a  continuation  of  a  conversation  that  I  have  had  with  this  com- 
mittee about  the  nature  of  American  society  right  now  and  the  re- 
lationships and  transactions  that  define  and  govern  our  place  in  so- 
ciety. 

In  America  today,  domestic  and  family  relationships,  relation- 
ships between  parents  and  children,  are  legally  defined;  relation- 
ships between  tenant  and  landlord,  between  neighbor  and  neigh- 
bor, between  employee  and  employer  all  exist  in  a  legal  context. 
Claims  and  rights  in  ordinary  consumer  transactions,  and  with  re- 
spect to  a  whole  range  of  social  services,  like  housing  and  medical 
care  and  welfare  and  child  care,  educational  and  job  training  pro- 
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grams,  they're  all  governed  by  the  law,  and  the  people  involved  in 
those  programs  find  themselves  in  a  legal  rubric.  Every  day,  poor 
and  low-income  people  face  problems  relating  to  shelter,  to  food,  to 
personal  safety,  to  health,  to  family,  to  consumer  transactions,  and 
they  need  legal  assistance  to  deal  with  those  problems. 

One  very  ironic  and  vexing  aspect  of  the  need  on  behalf  of  low- 
income  people  for  legal  help,  of  which  we  cannot  lose  sight  and  for 
which  we  in  government — and  I  include  the  executive  branch  and 
the  legislative  branch  in  that  category — bear  special  responsibility 
is  that  some  of  the  problems  for  which  people  need  legal  advice  are 
created  by  usually  well-meaning,  but  often  overworked  public  em- 
ployees. We  are  not  perfect.  We  sometimes  make  mistakes  in  im- 
plementing and  administering  laws  that  this  Congress  passes; 
sometimes  Congress  makes  mistakes.  Sometimes  there  are  ambigu- 
ities. This  is  true  in  Federal,  State,  and  local  programs.  Bureauc- 
racies at  any  level  of  government  can  inadvertently  overwhelm  an 
individual,  and  no  group  suffers  from  this  more  than  poor  people. 

At  our  last  hearing  together  we  talked  about  how  government 
can  seem  oppressive  to  people,  and  I  think  it  can  nowhere  seem 
more  oppressive  than  when  it  holds  the  key  to  an  apartment  door 
or  the  key  to  emergency  food  stamps.  The  response  of  this  adminis- 
tration has  been  to  try  to  reinvent  government,  to  make  it  smaller 
and  more  responsive,  so  that  it  works  for  all  of  us.  That  goal,  is 
clearly  shared  by  this  Congress.  This  takes  time,  however,  and 
even  the  best  efforts  will  be  less  than  perfect.  It  is  inevitable  that 
there  will  be  misunderstandings,  miscalculations,  confusions,  and 
other  mistakes  that  in  every  corner  of  our  society,  in  every  part  of 
our  country,  need  to  be  resolved  through  the  quiet,  courteous,  con- 
structive intervention  of  legal  services  personnel,  and  that  is  what 
they  do  day-in  and  day-out.  They  set  matters  straight  for  people 
who  are  caught  in  a  web  of  problems  not  of  their  own  making, 
sometimes  of  our  making,  and  I  think  that  we  owe  people  access 
to  our  courts,  access  to  justice,  to  resolve  those  issues. 

I'm  sure  you  will  hear  in  the  next  panel  about  the  range  and 
structure  of  legal  services  programs,  and  so  I  will  not  take  up  this 
committee's  time  with  that  discussion.  I  would  like  to  share  my 
perspective  as  a  District  of  Columbia  Bar  president.  The  Legal 
Services  Corporation  is  the  vehicle  for  involving  the  private  bar  in 
providing  legal  services  to  the  poor.  I  had  the  honor  of  serving  as 
bar  president  here  in  the  District  of  Columbia  from  1992  to  1993 
and  had  the  challenge  of  trying  to  help  meet  the  unmet  legal  needs 
in  the  District.  I  worked  very  hard  to  encourage  Washington's  law- 
yers to  dedicate  their  services  pro  bono  to  indigent  clients  with 
worthy  cases.  And  I  will  say  that  this  bar  is  the  most  public-spir- 
ited bar  of  any  in  the  country.  You  will  not  find  more  volunteers, 
more  people  interested  in  helping  than  you  will  here. 

I  worked  very  closely  with  the  primary  Washington  provider  of 
legal  services,  the  Neighborhood  Legal  Services  Program, 
which  has  succeeded  in  the  face  of  really  overwhelming  demands 
and  limited  funding.  Neighborhood  Legal  Services  is  deeply  rooted 
in  Washington's  residential  community,  and  it  is  well-integrated 
with  the  programs  in  the  District  of  Columbia  Bar.  The  program 
is  the  hub  and — I  think  this  is  critically  important — the  magnet  for 
marshaling  the  pro  bono  legal  services  provided  by  the  private  bar. 
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Four  of  the  program's  23  lawyers  are  provided  free  of  charge  by 
private  law  firms.  Three  others  are  volunteers.  That  is  a  very  sub- 
stantial full-time  contribution  from  our  legal  community. 

The  program  also'  refers  cases  to  the  bar.  Likewise,  the  bar  sends 
referrals  to  the  legal  services  office,  and  we  had  joint  training  pro- 
grams, so  that  we  could  take,  for  example,  a  real  estate  trans- 
actional lawyer  and  turn  him  into  somebody  who  could  help  with 
a  landlord-tenant  problem.  They  have  to  be  trained  for  that  and  it's 
hard  work  and  there  are  limits  on  the  amount  of  time  that  people 
can  donate.  The  value  of  legal  services  donated  by  private  attor- 
neys in  this  jurisdiction  totaled  hundreds  of  thousands  of  dollars 
during  my  bar  year,  and  I  think  in  every  year. 

Despite  these  efforts  on  the  part  of  the  private  bar,  I  cannot 
stress  enough  that  the  lion's  share  of  responsibility  for  actually  pro- 
viding legal  services  to  the  poor  falls  directly  on  legal  services  pro- 
fessionals, and  that  is  why  private  law  firms  actually  donate  per- 
sonnel. The  Neighborhood  Legal  Services  program  here  in  the  Dis- 
trict of  Columbia  relies  on  the  Legal  Services  Corporation  for  fully 
90  percent  of  its  funding,  and  it  delivers  quality  legal  services  and 
obtains  remarkable  results  on  a  budget  that  is  smaller  in  real  dol- 
lars than  the  budget  it  had  in  1980.  Despite  this  handicap,  pro- 
gram lawyers— all  but  three  of  whom  earn  less  than  $20,000  per 
year,  much  less  than  the  approximately  $34,000  the  Department  of 
Justice  would  pay  just  a  starting  lawyer— handle  6,000  cases  annu- 
ally. They  turn  down  15,000  other  requests  for  assistance.  The 
cases  they  handle  are  typical  of  those  elsewhere  in  the  country. 
Thirty-five  percent  are  family  matters;  child  support,  adoption,  cus- 
tody; 22  percent  public  benefits;  20  percent  housing  issues;  and  an- 
other 10  percent  are  consumer  problems.  These  are  the  kinds  of 
problems  that  hit  low-income  communities  the  hardest,  and  if 
Neighborhood  Legal  Services  were  to  collapse,  this  city  would  be 
left  with  a  gaping  breach  that  the  private  legal  community,  how- 
ever dedicated,  simply  could  not  fill.  Children,  the  elderly,  and  the 
disabled  would  be  especially  affected. 

I  just  want  to  tell  this  committee  about  one  of  the  many  cases 
that  NLSP  handled  in  the  last  year.  This  case  was  handled  by 
Paula^  Scott,  who  is  here  today  with  me.  She  is  the  director  of 
NLSP's  Mt.  Pleasant  office,  and  she's  been  kind  enough  to  take 
time  just  after  a  busy  appearance  in  court  today  to  join  us. 

In  this  particular  case,  a  mortgage  broker  approached  a  67-year- 
old  man  living  on  a  fixed  income,  offering  to  lend  him  money  to 
make  repairs  to  his  roof.  The  man  was  a  retired  gardener  who  had 
bought  his  house  35  years  earlier  and  had  proudly  maintained  it 
ever  since.  The  broker  took  the  man  to  a  lending  company  who  con- 
vinced him  to  trade  his  small  8  percent  mortgage  for  a  much  larger 
than  necessary  mortgage  at  24  percent.  The  company  did  not  dis- 
close to  the  man,  who  had  a  very  limited  education,  the  amount  of 
his  monthly  payments,  and,  of  course,  he  ultimately  defaulted.  The 
company  foreclosed  and  tried  to  evict  him,  and  when  he  went  to  the 
court,  the  judge  referred  him  to  Neighborhood  Legal  Services.  After 
a  5-day  trial,  the  jury  found  that  he  had  been  defrauded  and  gave 
him  the  right  to  stay  in  his  house,  and  NLSP  is  right  now  working 
to  void  the  loan  contract. 
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If  this  help  had  not  been  given,  this  man  would  be  homeless 
today  and  he  would  be  adding  to  the  burden  that  the  homeless 
place  on  our  society.  So,  this  is  not  only  a  good  service  for  its  own 
sake;  it  is  good  for  all  of  us  in  our  society.  It  is  cost-effective  and 
very,  very  important. 

I  know  that  Congressman  McCollum  has  indicated  that  he  is  not 
proposing,  what  I  had  thought,  anyway,  that  he  might  to  incor- 
porate LSC  into  the  Justice  Department.  But,  there  may  be  others 
who  might  think  that  that  is  an  appropriate  way  to  address  this 
issue.  I  just  would  like  to  make  a  couple  of  points  in  opposition  to 
this  idea. 

One,  the  delivery  of  legal  services  to  poor  and  low-income  people 
is  not  the  mission  of  the  Department  of  Justice.  We  are  prosecu- 
tors; we  are  investigators.  We  just  don't  do  this.  The  representation 
of  private  interests,  no  matter  how  right,  has  never  been  the  job 
of  the  Department  of  Justice.  We  represent  the  public's  interest, 
and  I  think  that  it  is  important  to  keep  those  missions  separate. 
There  are  inherent  conflicts  between  representing  the  United 
States  and  representing  individual  citizens,  not  the  least  of  which 
is  the  potential  adversity  in  actual  cases. 

Finally,  I  do  not  think  there  would  be  any  efficiency  in  bringing 
LSC  into  the  Department  of  Justice.  We  know  that  only  3  percent 
of  the  Corporation's  budget  is  spent  on  administrative  functions. 
We  have  looked  at  those  administrative  functions,  and  I  do  not  be- 
lieve that  we  could  handle  them  any  more  efficiently.  So  absent  a 
significant  increase  in  the  number  of  attorneys  and  other  resources 
to  handle  the  workload,  I  don't  think  we  could  assume  that  func- 
tion. 

I  would  also  point  out,  as  I  just  have,  the  extraordinary  dif- 
ference in  our  salary  structure.  You  would  have  to  take  that  into 
consideration  as  well.  I  just  don't  think  it  makes  sense  to  federalize 
the  network  of  legal  services  programs  that  operate  so  efficiently 
at  the  community  level,  particularly  when  the  whole  thrust  of  the 
104th  Congress  has  been  to  keep  things  at  the  community  level 
that  should  be  there. 

When  I  arrived  at  the  Department  of  Justice  a  little  over  a  year 
ago,  one  of  my  first  and  lasting  impressions  was  reading  inscrip- 
tions that  are  engraved  all  around  the  walls,  both  inside  and  out- 
side of  the  Department.  And  one  that  struck  a  particular  chord 
very  apt  today  is:  "Justice  to  each  is  the  good  of  all."  I  think  that 
that  phrase  really  reflects  the  very  basic  concept  that  our  culture 
and  our  way  of  life  is  premised  on  the  belief  that  as  individuals  we 
are  entitled  to  access  to  justice  and  that  the  lack  of  it  for  any  one 
of  us  hurts  us  all. 

The  Legal  Services  Corporation  helps  low-income  people  solve 
their  everyday  problems  and  it  helps  them  define  their  most  impor- 
tant relationships  with  other  individuals  and  with  the  rest  of  us  in 
society.  If  the  Corporation  cannot  fill  that  role,  there  would  be  hun- 
dreds of  thousands  of  poor  people  and  their  families,  young  chil- 
dren and  the  elderly,  worse  off  in  very  basic  and  very  important 
ways. 

So  I  again  respectfully  urge  you  in  the  strongest  terms  possible 
to  reauthorize  the  Corporation.  We  are  fully  committed  as  an  ad- 
ministration to  achieving  that  goal,  and  if  there  is  anything  that 
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the  Department  of  Justice  can  do  to  assist  your  subcommittee  in 
its  deliberations  on  this  issue,  we  would  be  very  happy  to  do  so. 
Thank  you. 

[The  prepared  statement  of  Ms.  Gorelick  follows:] 
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Prepared  Statement  of  Jamie  S.  Gorelick,  Deputy  Attorney  General, 
Department  of  Justice 

mr.  chairman  and  members  of  the  committee,  i  very  much 
appreciate  the  opportunity  to  convey  to  you  today  my  strong 
support  and  the  strong  support  of  the  attorney  general  and  the 
entire  leadership  of  the  department  of  justice  for 
reauthorization  of  the  legal  services  corporation.  we  who  have 
responsibility  for  so  much  of  the  civil  justice  system  need  to 
understand  the  effect  of  that  system  on  the  poor,  on  children, 
the  elderly  and  the  disabled.  we  need  to  understand  the  scope 
and  importance  of  legal  services  in  everyday  events  and  problems, 
we  need  to  understand  how  the  legal  services  corporation  and  its 
programs  have  given  meaning  to  the  promise  of  "equal  justice 
under  law"  to  thousands  upon  thousands  of  americans  in  every 
county  in  the  nation  for  over  20  years. 

for  much  if  not  all  of  the  professional  lives  of  those  of  us 
who  make  the  laws,  enforce  the  laws,  and  who  teach  and  practice 
law,  the  legal  services  corporation  has  been  there  and  legal 
services  lawyers  have  played  an  unheralded,  certainly  underpaid 
but  absolutely  critical  role  in  meeting  the  need  for  legal  advice 
and  representation  for  those  in  our  society  without  the  means  or 
other  access  to  private  counsel. 

the  attorney  general  saw  that  need  and  saw  lawyers  from 
legal  services  of  greater  miami  address  it  effectively  in  her  15 
years  as  state  attorney  for  dade  county,  florida.  i  saw  that 
need  here  in  the  district  of  columbia  both  as  a  lawyer  in  private 
practice  and  in  my  tenure  as  president  of  the  bar  from  1992  to 
1993;  and  i  saw  the  neighborhood  legal  services  program  and  other 
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LEGAL  SERVICES -FUNDED  INITIATIVES  HERE  MAKING  AN  INVALUABLE 
DIFFERENCE  TO  THOUSANDS  STRUGGLING  WITH  LEGAL  ISSUES. 

THAT  NEED  REMAINS;  IT  IS  IN  EVERY  COMMUNITY  IN  THIS  COUNTRY; 
CHILDREN,  THE  ELDERLY  AND  THE  DISABLED  ARE  PARTICULARLY  AFFECTED; 
AND  THE  NEED  IS  GROWING.   THE  LEGAL  SERVICES  CORPORATION,  ITS 
LOCAL  PROGRAMS  AND  THE  THOUSANDS  OF  DEDICATED  LAWYERS  WHO  HAVE 
WORKED  FOR  LEGAL  SERVICES  PROGRAMS  HAVE  CONSTITUTED  AND  SHOULD 
REMAIN  THE  CENTERPIECE  OF  OUR  RESPONSE  TO  THIS  NEED. 

UNMET  LEGAL  NEEDS  OF  THE  POOR 

WE  AS  AMERICANS  LIVE  IN  A  SOCIETY  IN  WHICH  VIRTUALLY  ALL  OF 
OUR  RELATIONSHIPS  AND  TRANSACTIONS  ARE  DEFINED  AND  GOVERNED  BY 
LAWS  AND  REGULATIONS.   FAMILY  RELATIONSHIPS  BETWEEN  SPOUSES  AND 
BETWEEN  PARENTS  AND  CHILDREN  ARE  ALL  LEGALLY  DEFINED.   RELATIONS 
BETWEEN  TENANT  AND  LANDLORD,  NEIGHBOR  AND  NEIGHBOR,  EMPLOYEE  AND 
EMPLOYER  ALL  EXIST  IN  A  LEGAL  CONTEXT.   CLAIMS  AND  RIGHTS  IN 
ORDINARY  CONSUMER  TRANSACTIONS  AND  WITH  RESPECT  TO  SOCIAL 
SERVICES  AND  BENEFIT  PROGRAMS,  LIKE  HOUSING,  MEDICAL  CARE, 
WELFARE,  CHILDCARE,  AND  EDUCATIONAL  AND  JOB  TRAINING  PROGRAMS  ARE 
ALSO  GOVERNED  BY  LAW. 

FOR  POOR  AND  LOW  INCOME  PEOPLE  TO  DEAL  WITH  PROBLEMS 
RELATING  TO  SHELTER,  FOOD,  PERSONAL  SAFETY,  HEALTH,  FAMILY 
INTEGRITY,  EDUCATION,  JOB  TRAINING  AND  PLACEMENT,  PLAIN  OLD 
CONSUMER  FRAUD  --  MATTERS  DIRECTLY  DEFINING  SOCIAL  AND  ECONOMIC 
SURVIVAL,  OPPORTUNITY  AND  ADVANCEMENT  IN  THIS  COUNTRY  --  THEY 
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MUST  REGULARLY,  INDEED  OFTEN,  CONFRONT  LEGAL  PROBLEMS  AND  NEED 
LEGAL  ASSISTANCE. 

ONE  VEXING  AND  VERY  REAL  ASPECT  OF  THIS  NEED  WE  CANNOT  LOSE 
SIGHT  OF  AND  FOR  WHICH  WE  BEAR  SPECIAL  RESPONSIBILITY  IS  THAT 
SOME  OF  THE  PROBLEMS  CALLING  FOR  LEGAL  HELP  ARE  CAUSED  BY  USUALLY 
WELL-MEANING  BUT  OFTEN  OVERWORKED  PUBLIC  EMPLOYEES  WHO  MAKE 
MISTAKES  IN  IMPLEMENTING  AND  ADMINISTERING  ALL  MANNER  OF  FEDERAL, 
STATE  AND  LOCAL  PUBLIC  ASSISTANCE  PROGRAMS.   SIMPLY  STATED, 
BUREAUCRACIES  AT  ANY  LEVEL  OF  GOVERNMENT  CAN  INADVERTENTLY  CREATE 
PROBLEMS  FOR  THE  VERY  INDIVIDUALS  THEY  ARE  TO  SERVE,  AND  NO  GROUP 
SUFFERS  MORE  FROM  THIS  THAN  POOR  AND  LOW  INCOME  PEOPLE. 

THIS  ADMINISTRATION  HAS  BEEN  DEDICATED  THROUGH  THE  NATIONAL 
PERFORMANCE  REVIEW  AND  RELATED  REINVENTION  INITIATIVES  TO 
SMALLER,  MORE  RESPONSIVE  GOVERNMENT  THAT  WORKS  FOR  ALL  IN  OUR 
NATION.   THAT  GOAL  CLEARLY  IS  SHARED  BY  THE  104TH  CONGRESS.   MANY 
STRATEGIES  ARE  NECESSARY  TO  ACHIEVING  THIS  GOAL.   ONE  OF  THEM  HAS 
BEEN  TO  CONTINUE  THE  OPERATIONS  OF  THE  LEGAL  SERVICES 
CORPORATION. 

WE  CANNOT  LOSE  SIGHT  OF  THE  FACT  THAT  AMONG  THE  MOST 
EFFECTIVE  CONTRIBUTIONS  OF  LEGAL  SERVICES  ARE  THE  THOUSANDS  OF 
CONFUSIONS,  MISUNDERSTANDINGS,  MISCALCULATIONS  AND  OTHER  MISTAKES 
RESOLVED  EVERY  DAY  IN  EVERY  CORNER  OF  THE  COUNTRY  THROUGH  THE 
QUIET,  COURTEOUS  AND  CONSTRUCTIVE  INTERVENTION  OF  LEGAL  SERVICES 
PERSONNEL  TO  HAVE  GOVERNMENT  DO  WHAT  IT  MEANT  TO  DO  ALL  ALONG  -- 
WORK  FOR  ITS  PEOPLE. 
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ACCORDING  TO  A  RECENT  AMERICAN  BAR  ASSOCIATION  SURVEY 
CONCERNING  LEGAL  NEEDS  AND  CIVIL  JUSTICE,  AS  WE  SIT  HERE  TODAY 
APPROXIMATELY  50%  OF  ALL  LOW- INCOME  HOUSEHOLDS  FACE  AT  LEAST  ONE 
PROBLEM  HAVING  A  LEGAL  DIMENSION.   THE  LEGAL  PROBLEMS  LOW- INCOME 
PEOPLE  MOST  FREQUENTLY  FACE  INCLUDE  HOUSING  PROBLEMS,  FAMILY  AND 
DOMESTIC  MATTERS,  PROBLEMS  WITH  CREDITORS  AND  RELATING  TO  CREDIT, 
PROBLEMS  CONCERNING  PUBLIC  BENEFITS  AND  SERVICES,  AND  HEALTH  AND 
HEALTH  CARE-RELATED  PROBLEMS.   HOWEVER,  LOW- INCOME  PEOPLE  ARE 
VERY  OFTEN  DENIED  ACCESS  TO  JUSTICE  BECAUSE  THEY  CANNOT  AFFORD 
LEGAL  HELP.   NEARLY  THREE - FOURTHS  OF  THE  LOW- INCOME  PEOPLE  WITH 
LEGAL  NEEDS  DO  NOT  GET  HELP  IN  THE  CIVIL  JUSTICE  SYSTEM. 

STATISTICS  ALONE  DO  NOT  REFLECT  THE  EXTENT  OF  THE  PROBLEM. 
WE  MAY  NOT  BE  ABLE  TO  SEE  IT  FROM  WASHINGTON,  BUT  JUDGES, 
PROSECUTORS,  LAWYERS  AND  SOCIAL  WORKERS  ACROSS  THE  NATION  REPORT 
THAT  THE  HOPES  AND  NEEDS  OF  MANY  AMERICANS  FOR  FAIR,  EXPEDITIOUS, 
AND  AFFORDABLE  JUSTICE  ARE  NOT  BEING  MET.   THEY  SEE  THIS  WHEN  A 
FAMILY  DISINTEGRATES  OVER  DOMESTIC  ABUSE,  OR  A  PARENT  DOES  NOT 
KNOW  HOW  TO  WORK  WITHIN  A  BUREAUCRACY  TO  GET  CHILDCARE,  HEALTH 
SERVICES  OR  OTHER  BENEFITS  AND  ASSISTANCE  DESIGNED,  IRONICALLY, 
TO  LIFT  THE  FAMILY  OUT  OF  POVERTY.   THEY  TELL  US  THAT  SOCIETY 
PAYS  A  COST  WHENEVER  ACCESS  TO  JUSTICE  IS  DENIED.   MATTERS  THAT 
INITIALLY  COULD  HAVE  BEEN  RESOLVED  THROUGH  ADVICE  AND  NEGOTIATION 
SOON  DEVELOP,  IF  UNATTENDED,  INTO  DESPERATE  SITUATIONS  REQUIRING 
LITIGATION  AND  COURT  APPEARANCES.  ' 
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ROLE  OF  THE  LEGAL  SERVICES  CORPORATION 

FOR  THE  LAST  20  YEARS  THE  LEGAL  SERVICES  CORPORATION  HAS 
CHANNELED  FEDERAL  FUNDING  TO  LOCAL,  NONPROFIT,  COMMUNITY-BASED 
LEGAL  SERVICES  PROGRAMS  SERVING  INDIGENT  PERSONS  WHOSE  RIGHTS 
NEED  PROTECTING.   THERE  ARE  MORE  THAN  300  OF  THESE  PROGRAMS 
NATIONWIDE,  OPERATING  FROM  NEARLY  12,000  NEIGHBORHOOD  LAW 
OFFICES.   THESE  OFFICES  ARE  AVAILABLE  TO  LOW- INCOME  PEOPLE  IN 
EVERY  COUNTY  IN  EVERY  STATE  OF  THE  UNION. 

CORPORATION  PROGRAMS  OPERATE  THROUGH  SMALL,  COMMUNITY -BASED 
OFFICES  HEADED  BY  INDEPENDENT  BOARDS  THAT  INCLUDE  MEMBERS  OF  THE 
LOCAL  BAR  AND  OTHER  REPRESENTATIVE  QUARTERS  OF  THE  COMMUNITY  AND 
THAT  SHAPE  EACH  OFFICE  TO  THE  NEEDS  OF  THE  COMMUNITY.   THESE 
BOARDS,  NOT  THE  CORPORATION,  DETERMINE  WHAT  THE  COMMUNITY'S  NEEDS 
ARE,  WHAT  CASES  THE  OFFICES  WILL  HANDLE,  AND  WHICH  CLIENTS  IT 
WILL  REPRESENT.   LOCAL  PRIORITIES  ARE  DETERMINED  AND  LOCAL 
PROBLEMS  ARE  RESOLVED  BY  LOCAL  LAWYERS. 

THE  LOCAL  PROGRAM  OFFICES  FUNCTION  AS  LAW  FIRMS  TAILORED  TO 
MEET  THE  NEEDS  OF  EACH  COMMUNITY.   THE  TALENTED  AND  COMMITTED 
PEOPLE  WHO  STAFF  THESE  OFFICES  DEVELOP  EXPERTISE  AND  ACCUMULATE 
INSTITUTIONAL  AND  COMMUNITY  KNOWLEDGE  THAT  CANNOT  BE  REPLACED. 
THE  LOCAL  NATURE  OF  THE  DELIVERY  OF  LEGAL  SERVICES  HAS  LED  TO  AN 
EFFICIENT  MANAGERIAL  SYSTEM  AT  THE  NATIONAL  LEVEL,  WITH  EXTREMELY 
FEW  PERSONNEL  FOR  AN  ORGANIZATION  OF  ITS  SIZE. 

ALTHOUGH  THE  LOCAL -BASED  PROGRAMS  ARE  LARGELY  DEPENDENT  UPON 
FEDERAL  FINANCIAL  SUPPORT,  THEY  ATTRACT  FUNDING  FROM  SOURCES 
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OTHER  THAN  THE  FEDERAL  GOVERNMENT,  INCLUDING  THE  PRIVATE  BAR. 
MOST  IMPORTANTLY,  THEY  ARE  ROOTED  VERY  STRONGLY  IN  THE 
COMMUNITIES  THEY  SERVE,  AND  ARE  INTEGRATED  INTO  THE  FUNCTIONS  OF 
LOCAL  BAR  ASSOCIATIONS. 

SIGNIFICANTLY,  THESE  PROGRAMS  SERVE  AS  A  HUB,  AND  A  MAGNET, 
FOR  MARSHALLING  PRO  BONO  LEGAL  SERVICES  BY  PRIVATE  BAR  MEMBERS. 
ALL  PROGRAMS  RECEIVING  CORPORATION  MONEY  DEDICATE  12.5%  OF  THOSE 
FUNDS  TO  PRIVATE  BAR  OUTREACH  PROGRAMS  THAT  INCREASE  AND 
COORDINATE  THE  INVOLVEMENT  OF  PRIVATE  ATTORNEYS  IN  THE  DELIVERY 
OF  PRO  BONO  LEGAL  SERVICES.   THE  PROGRAMS  ALSO  PROVIDE  VALUABLE 
TRAINING  TO  BAR  MEMBERS  WHO  CAN  THEN  HANDLE  ADDITIONAL  CASES 
UNDER  THE  AUSPICES  OF  THAT  PROGRAM  OR  ON  THEIR  OWN.   BY  PROVIDING 
A  FRAMEWORK  AND  A  MECHANISM  THROUGH  WHICH  NON-PROGRAM  LEGAL 
PROVIDERS  CAN  CHANNEL  THEIR  EFFORTS,  THESE  PROGRAMS  PROVIDE 
FERTILE  GROUND  FOR  PRIVATE  BAR  AND  LOCAL  COMMUNITY  INVOLVEMENT. 

THE  MANAGEMENT  OF  THE  CORPORATION  IS  A  MODEL  FOR  EFFECTIVE 
USE  OF  PUBLIC  FUNDING.   ONLY  3%  OF  THE  CORPORATION'S  BUDGET  IS 
SPENT  ON  ADMINISTRATIVE  FUNCTIONS.   THE  REMAINING  97%  IS 
CHANNELED  DIRECTLY  TO  THE  COMMUNITIES  WHERE  LEGAL  SERVICES  ARE 
DELIVERED  TO  PEOPLE  IN  NEED.   THIS  EXTRAORDINARY  RATIO  OF 
ADMINISTRATIVE  COSTS  TO  PROGRAM  FUNDING  LEAVES  VERY  LITTLE  ROOM 
FOR  IMPROVEMENT.   PROGRAM  ATTORNEYS  AND  OTHER  PERSONNEL  WORK 
HARD,  AT  WAGES  WELL  BELOW  MARKET,  BECAUSE  THE  SYSTEM  WORKS. 

LEGAL  SERVICES  CORPORATION  PROVIDERS  NATIONWIDE  HANDLE  OVER 
1.7  MILLION  CASES  EACH  YEAR,  IMPROVING  THE  LIVES  OF  DIRECTLY 
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AFFECTED  FAMILIES  AND  IMPROVING  THE  QUALITY  OF  LIFE  IN  THEIR 
COMMUNITIES. 

IN  1993,  33%  OF  ALL  LEGAL  SERVICES  PROGRAM  CASES  INVOLVED 
ISSUES  OF  FAMILY  LAW.   IT  IS  IMPOSSIBLE  TO  OVERSTATE  THE 
IMPORTANCE  OF  AN  ORGANIZATION  THAT  ASSISTS  A  WOMAN  IN  OBTAINING  A 
PROTECTIVE  ORDER  TO  KEEP  A  BATTERER  AWAY,  A  CHILD  IN  SEEKING 
SAFETY  FROM  AN  ABUSIVE  PARENT,  OR  A  PARENT  SEEKING  HOUSING 
ASSISTANCE  OR  CHILD  SUPPORT. 

SIMILARLY,  22%  OF  ALL  PROGRAM  CASES  INVOLVED  PROTECTION  OF 
HOUSING  RIGHTS.   PROGRAM  PROVIDERS  HELPED  FAMILIES  SECURE  SAFE 
HOUSING  AND  PREVENT  ILLEGAL  EVICTIONS.   SIGNIFICANT  PERCENTAGES 
OF  CASES  PROTECTED  CLIENTS'  HEALTH,  EDUCATIONAL,  AND  EMPLOYMENT 
RIGHTS.   PERHAPS  MOST  SIGNIFICANTLY,  MORE  THAN  75%  OF  ALL  PROGRAM 
CASES  INVOLVE  OR  DIRECTLY  AFFECT  THE  RIGHTS  OF  CHILDREN. 

MANY  CASES  ARE  RESOLVED  BY  CORPORATION  PROGRAM  ATTORNEYS 
WITHOUT  THE  NEED  FOR  LITIGATION,  OR  FOR  LITIGATION  PURSUED 
THROUGH  JUDGMENT.   FEWER  THAN  10%  OF  THE  1.5  MILLION  CASES  CLOSED 
BY  PROGRAM  ATTORNEYS  THROUGHOUT  THE  COUNTRY  IN  1993  RESULTED  IN 
COURT  DECISIONS.   MOST  WERE  RESOLVED  THROUGH  SKILLED  COUNSELING 
AND  NEGOTIATION. 
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THE  DISTRICT  OF  COLUMBIA  EXPERIENCE 

IN  1992  AND  1993,  I  HAD  THE  HONOR  OF  SERVING  AS  PRESIDENT  OF 
THE  DISTRICT  OF  COLUMBIA  BAR.   ALONG  WITH  MANY  OTHER  BAR  MEMBERS 
I  WORKED  TO  ENCOURAGE  WASHINGTON'S  LAWYERS  TO  DEDICATE  THEIR 
SERVICES  PRO  BONO  TO  INDIGENT  CLIENTS  WITH  WORTHY  CASES.   I  ALSO 
HAD  THE  PLEASURE  OF  SEEING  HOW  THE  CORPORATION'S  PRIMARY 
WASHINGTON  PROVIDER,  NEIGHBORHOOD  LEGAL  SERVICES  PROGRAM, 
SUCCEEDED  IN  THE  FACE  OF  OVERWHELMING  DEMANDS  AND  LIMITED 
FUNDING. 

NEIGHBORHOOD  LEGAL  SERVICES  IS  VERY  DEEPLY  ROOTED  IN  THE 
WASHINGTON  RESIDENTIAL  COMMUNITY,  AND  IS  CLOSELY  TIED  TO  THE  D.C. 
BAR.   THE  PROGRAM  OPERATES  WITH  23  LAWYERS  WORKING  OUT  OF  OFFICES 
IN  NEIGHBORHOODS  WHERE  ITS  CLIENTS  LIVE  AND  WORK.   SEVEN  OF  ITS 
LAWYERS  ARE  EITHER  VOLUNTEERS  OR  ARE  PROVIDED  FULL-TIME  WITHOUT 
CHARGE  BY  PRIVATE  LAW  FIRMS.   THE  PROGRAM  ALSO  PROVIDES  TRAINING 
FOR  D.C.  BAR  MEMBERS  WHO  IN  TURN  DELIVER  PRO  BONO  LEGAL  SERVICES. 

I  HAVE  SEEN  FIRSTHAND  THE  VALUABLE  WORK  DONE  BY  LOCAL 
NEIGHBORHOOD  LEGAL  SERVICES  PROGRAM  OFFICES.   IN  A  CASE  HANDLED 
BY  THE  OFFICE  RUN  BY  PAULA  SCOTT  ON  14TH  STREET  NORTHWEST  A  WOMAN 
WITH  THREE  CHILDREN  AND  A  GRANDDAUGHTER  WERE  LIVING  IN  A  RAT- 
INFESTED  APARTMENT  WITH  DEFECTIVE  PLUMBING  AND  A  LEAKING  CEILING. 
HER  LANDLORD  REFUSED  TO  MAKE  REPAIRS.   SHE  REPORTED  THE  HOUSING 
CODE  VIOLATIONS  TO  THE  D.C.  GOVERNMENT  WHICH  TOOK  NO  ACTION. 
WHEN  SHE  WITHHELD  HER  RENT  THE  LANDLORD  TRIED  TO  EVICT  HER. 
AFTER  NLSP  TOOK  THE  WOMAN'S  CASE  THE  LANDLORD  MADE  THE  NEEDED 
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REPAIRS  AND  REFUNDED  PART  OF  THE  WOMAN'S  RENT.   SHE  AND  HER 
FAMILY  WERE  NOT  EVICTED. 

IN  ANOTHER  CASE  TAKEN  BY  THAT  OFFICE,  A  MORTGAGE  BROKER 
APPROACHED  A  67  YEAR  OLD  MAN  LIVING  ON  A  FIXED  INCOME,  OFFERING 
TO  LEND  HIM  MONEY  TO  MAKE  REPAIRS  TO  THE  ROOF  AND  GUTTER  OF  HIS 
HOME.   THE  MAN  WAS  A  RETIRED  GARDENER  WHO  HAD  PROUDLY  BOUGHT  THE 
HOUSE  35  YEARS  BEFORE.   THE  BROKER  LED  THE  MAN  TO  A  LENDING 
COMPANY  THAT  CONVINCED  HIM  TO  TRADE  HIS  SMALL  8%  MORTGAGE  TO  THE 
COMPANY  FOR  A  LARGER-THAN-NECESSARY  NEW  MORTGAGE  AT  A  24% 
INTEREST  RATE.   THE  COMPANY  DID  NOT  DISCLOSE  TO  THE  MAN,  WHO  HAD 
A  LIMITED  EDUCATION,  THE  AMOUNT  OF  HIS  MONTHLY  PAYMENTS.   WHEN  HE 
ULTIMATELY  DEFAULTED,  THE  COMPANY  FORECLOSED  AND  TRIED  TO  EVICT 
HIM.   WHEN  HE  WENT  TO  COURT  THE  JUDGE  REFERRED  HIM  TO 
NEIGHBORHOOD  LEGAL  SERVICES.   AFTER  A  5  DAY  TRIAL  THE  JURY  FOUND 
THE  MAN  HAD  BEEN  DEFRAUDED  AND  GAVE  HIM  THE  RIGHT  TO  STAY  IN  HIS 
HOUSE.   NLSP  IS  WORKING  TO  VOID  THE  UNDERLYING  LOAN  CONTRACT. 

OTHER  ORGANIZATIONS,  SUCH  AS  THE  D.C.  BAR'S  PRO  BONO 
PROGRAMS  AND  LAW  SCHOOL  CLINICAL  PROGRAMS,  SUPPLEMENT  AND 
COMPLEMENT  THESE  EFFORTS.   THE  BAR  AND  THE  PROGRAM  REFER  CASES  TO 
EACH  OTHER,  AND  PROVIDE  CROSS -TRAINING  WITHOUT  CHARGE.   THE 
PROGRAM  ALSO  REFERS  TO  OTHER  COUNSEL  WOULD-BE  CLIENTS  WHOSE  CASES 
THE  PROGRAM  IS  UNABLE  TO  ADD  TO  ITS  CASELOAD.   LAST  YEAR,  THE 
VALUE  OF  LEGAL  SERVICES  DONATED  BY  THESE  MEMBERS  OF  THE  BAR 
TOTALLED  HUNDREDS  OF  THOUSANDS  OF  DOLLARS. 

DAY-IN,  DAY-OUT,  THIS  ORGANIZATION  DELIVERS  QUALITY  LEGAL 
SERVICES  AND  OBTAINS  REMARKABLE  RESULTS  ON  A  BUDGET  THAT  IS,  FOR 
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WHAT  THE  PROGRAM  ACCOMPLISHES,  MODEST.   IN  REAL  DOLLARS,  THAT 
BUDGET  TODAY  IS,  UNFORTUNATELY,  LESS  THAN  IT  WAS  IN  1980. 
DESPITE  THIS  HANDICAP,  THE  PROGRAM  PROVIDES  A  VARIETY  OF  LEGAL 
SERVICES  TO  PEOPLE  PLAGUED  BY  DOMESTIC  VIOLENCE,  SUBSTANDARD  AND 
DANGEROUS  LIVING  CONDITIONS,  DISCRIMINATION,  AND  OTHER  PROBLEMS 
THAT  HIT  LOW- INCOME  COMMUNITIES  HARD.   THE  PROGRAM  ASSISTS  THOSE 
WHO  ARE  TRYING  TO  PROVIDE  SAFETY  AND  ECONOMIC  OPPORTUNITY  FOR 
THEMSELVES  AND  THEIR  FAMILIES. 

THE  NEIGHBORHOOD  LEGAL  SERVICES  PROGRAM,  WHICH  CLOSED  NEARLY 
3,000  CASES  LAST  YEAR,  REMAINS  DEPENDENT  UPON  LEGAL  SERVICES 
CORPORATION  GRANTS  FOR  ALMOST  90%  OF  ITS  BUDGET.   IF  THIS  PROGRAM 
WERE  TO  COLLAPSE,  THE  CITY  WOULD  BE  LEFT  WITH  A  GAPING  BREACH 
THAT  THE  PRIVATE  LEGAL  COMMUNITY  COULD  NOT  FILL. 

TRANSFERRING  THE  LEGAL  SERVICES  CORPORATION'S  FUNCTIONS  TO  THE 
DEPARTMENT  OF  JUSTICE 

BEFORE  I  CLOSE,  I  WOULD  LIKE  TO  ADDRESS  AN  IDEA  SOME  ARE 
ADVANCING  THAT  THE  LEGAL  SERVICES  CORPORATION  BE  ABOLISHED  AND 
ITS  FUNCTIONS  SUBSUMED  BY  THE  DEPARTMENT  OF  JUSTICE.   IN  MY  VIEW 
AND  THAT  OF  THE  ATTORNEY  GENERAL,  THIS  IDEA,  WHILE  WELL- 
INTENTIONED,  WOULD  SERVE  NEITHER  THE  CLIENTS  OF  THE  CORPORATION 
PROGRAMS  NOR  THE  INTERESTS  OF  THE  DEPARTMENT  OF  JUSTICE  WELL  OR 
EFFICIENTLY. 

THE  DELIVERY  OF  LEGAL  SERVICES  TO  POOR  AND  LOW- INCOME  PEOPLE 
IS  NOT  THE  MISSION  OF  THE  DEPARTMENT.   THE  DEPARTMENT'S  PRIMARY 
MISSION  AND  PRIMARY  RESPONSIBILITIES  ARE  CRIMINAL  AND  CIVIL  LAW 
ENFORCEMENT  --  INVESTIGATIONS,  PROSECUTIONS,  RUNNING  A  PENAL 
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SYSTEM  AND  AN  IMMIGRATION  SYSTEM,  AND  DEFENSIVE  AND  AFFIRMATIVE 
CIVIL  LITIGATION  --  DIRECTLY  AND  EXCLUSIVELY  IN  THE  INTERESTS  OF 
THE  UNITED  STATES  AND  ITS  CONSTITUENT  EXECUTIVE  BRANCH  AGENCIES. 

REPRESENTATION  OF  PRIVATE  INTERESTS,  NO  MATTER  HOW  IN  THE 
RIGHT,  HAS  NEVER  BEEN  AND  SHOULD  NOT  BE  THE  JOB  OF  THE 
DEPARTMENT.   THE  INDEPENDENT  AND  EXCLUSIVE  MISSION  OF  THE 
CORPORATION  IS  AN  IMPORTANT  ASPECT  OF  ITS  PROFESSIONALISM  AND 
EFFECTIVENESS  FOR  ITS  CLIENTS.   ACCESS  TO  LEGAL  ADVICE  AND 
SERVICES  IS  THE  ESSENCE  OF  THE  CIVIL  JUSTICE  EQUALITY  WE  ARE 
TRYING  TO  ACHIEVE;  THAT  GOAL  IS  BEST  ACHIEVED  BY  A  SINGLE -PURPOSE 
AGENCY.   PLACING  THE  CORPORATION  WITHIN  THE  DEPARTMENT  OF  JUSTICE 
WOULD  NECESSARILY  LIMIT  THE  CORPORATION'S  INDEPENDENCE  AND  ITS 
PRIMARY  FOCUS  ON  REPRESENTATION  OF  THE  POOR,  BOTH  OF  WHICH  ARE 
NECESSARY  FOR  THE  FULFILLMENT  OF  ITS  EQUAL  JUSTICE  MISSION. 

ALSO,  THERE  ARE  INHERENT  CONFLICTS  BETWEEN  REPRESENTING  THE 
UNITED  STATES  AND  REPRESENTING  ITS  INDIVIDUAL  CITIZENS  AND 
OTHERS.   FIRST,  CLAIMS  AND  ARGUMENTS  THAT  MIGHT  BE  IN  THE  BEST 
INTEREST  OF  AN  INDIVIDUAL  MAY  BE  ADVERSE  TO  THOSE  ADVANCED  BY  THE 
JUSTICE  DEPARTMENT  IN  ITS  CAPACITY  AS  THE  UNITED  STATES'  LAWYER. 
SECOND,  IN  THE  EVENT  A  CLAIMANT  SEEKS  RELIEF  IN  CONNECTION  WITH  A 
GOVERNMENT  PROGRAM,  THE  JUSTICE  DEPARTMENT  WOULD  BE  PLACED  IN  THE 
UNTENABLE  AND  UNETHICAL  POSITION  OF  REPRESENTING  PARTIES  ON  EACH 
SIDE  OF  A  LAWSUIT. 

NOR  WOULD  GRAFTING  THE  CORPORATION  ONTO  AN  EXISTING 
GOVERNMENTAL  AGENCY  PROMOTE  EFFICIENCY  OR  ECONOMY.   AS  I  STATED 
EARLIER,  ONLY  3%  OF  THE  CORPORATION'S  BUDGET  IS  SPENT  ON 
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ADMINISTRATIVE  FUNCTIONS,  WHILE  THE  REMAINDER  GOES  DIRECTLY  TO 
THE  DELIVERY  OF  HIGH-QUALITY  LEGAL  SERVICES  IN  THE  COMMUNITIES 
WHERE  THEY  ARE  NEEDED.   THE  CORPORATION  ITSELF  INVOLVES  A  STAFF 
OF  APPROXIMATELY  125  EXPERIENCED  PEOPLE  AND  OPERATES  AT  A  LEVEL 
OF  ECONOMY  NOT  REALIZED  BY  ANY  FEDERAL  AGENCY  I  KNOW.   EFFICIENCY 
WOULD  NOT  BE  SERVED,  NOR  ECONOMY  ACHIEVED,  BY  DISSOLVING  THIS 
SMALL,  EXPERIENCED  AND  SPECIALIZED  GROUP  AND  TRANSFERRING  THE 
CORPORATION'S  FUNCTIONS  TO  A  LARGE  DEPARTMENT  THAT  DOES  NOT  HAVE 
EMPLOYEES  WHO  PERFORM  THE  SAME  TYPE  OF  MANAGEMENT  SERVICES  OR 
OVERSIGHT  AS  THE  CORPORATION'S  EMPLOYEES. 

FURTHER,  ABSENT  A  SIGNIFICANT  INCREASE  IN  THE  NUMBER  OF 
ATTORNEYS  AND  OTHER  RESOURCES  TO  HANDLE  THE  INCREASED  WORKLOAD, 
THE  JUSTICE  DEPARTMENT  COULD  NOT  ASSUME  THE  FUNCTIONS  OF  THE 
CORPORATION  WITHOUT  NEGLECTING  ITS  PRIMARY  MISSION.   IN  SHORT, 
THIS  PROPOSAL  WOULD  NOT  SAVE  MONEY. 

NOR  DOES  IT  MAKE  SENSE  TO  FEDERALIZE  THE  NETWORK  OF  LEGAL 
SERVICES  PROGRAMS  THAT  OPERATE  SO  EFFICIENTLY  AND  EFFECTIVELY  AT 
THE  COMMUNITY  LEVEL.   AT  A  TIME  WHEN  THE  JUSTICE  DEPARTMENT  IS 
GRAPPLING  WITH  SO  MANY  ISSUES  PERTAINING  TO  JUSTICE  REFORM,  AND 
TRYING  TO  CONSOLIDATE  FUNCTIONS  AND  SIMPLIFY  ITS  OPERATIONS,  THE 
ADDITION  OF  A  SUBSTANTIAL  AND  WHOLLY  UNRELATED  ADMINISTRATIVE 
TASK  WOULD  BE  ANTITHETICAL  TO  THE  GOAL  SHARED  BY  ALL  AGENCIES- - 
REDUCING  SIZE  AND  DOING  MORE  WITH  LESS. 


12 


122 


CONCLUSION 

IN  CONCLUSION,  THE  NEED  FOR  LEGAL  REPRESENTATION  AMONG  THE 
POOR  AND  THE  WORKING  POOR  IS,  AS  I  HAVE  DESCRIBED,  ENORMOUS.   AS 
I  SPEAK,  TOO  MANY  LEGAL  NEEDS  ARE  NOT  MET.   THE  LEGAL  SERVICES 
CORPORATION  HAS  DONE  AN  OUTSTANDING  JOB  REMEDYING  MANY  OF  THE 
MOST  EGREGIOUS  BUT  ALL -TOO -COMMON  SITUATIONS  REQUIRING  LEGAL 
REPRESENTATION,  AND  HAS  RESTORED  SOME  MEASURE  OF  JUSTICE  TO 
PEOPLE  WHO  ARE  FULLY  ENTITLED  TO  IT  UNDER  OUR  SYSTEM,  BUT  WHO, 
UNDER  THAT  SAME  SYSTEM,  CANNOT  AFFORD  IT. 

WHEN  I  ARRIVED  AT  THE  JUSTICE  DEPARTMENT  A  LITTLE  OVER  A 
YEAR  AGO,  ONE  OF  MY  FIRST  AND  LASTING  IMPRESSIONS  WAS  READING  THE 
INSCRIPTIONS  THAT  ARE  ENGRAVED  IN  MARBLE  ON  THE  JUSTICE 
DEPARTMENT  BUILDING.   ONE  THAT  STRUCK  A  PARTICULAR  CHORD  IS 
"JUSTICE  TO  EACH  IS  THE  GOOD  OF  ALL."   THAT  PHRASE  REFLECTS  THE 
VERY  BASIC  CONCEPT  IN  OUR  DEMOCRACY  THAT  EVERY  INDIVIDUAL  IS 
ENTITLED  TO  JUSTICE  AND  THAT  THE  LACK  OF  IT  TO  EVEN  ONE  OF  US 
DIMINISHES  THE  RIGHTS  AND  WELL-BEING  OF  US  ALL. 

THE  LEGAL  SERVICES  CORPORATION  HELPS  LOW- INCOME  PEOPLE  SOLVE 
EVERYDAY  PROBLEMS  IN  THEIR  MOST  IMPORTANT  RELATIONSHIPS  AND  HELPS 
THEM  MEET  THEIR  MOST  ESSENTIAL  HUMAN  NEEDS  IN  OUR  SOCIETY.   THE 
WORK  OF  THE  CORPORATION  HAS  FILLED  A  VOID  THAT,  IF  LEFT  OPEN, 
WOULD  LEAVE  HUNDREDS  OF  THOUSANDS  OF  POOR  PERSONS,  FAMILIES  AND 
CHILDREN  WITHOUT  CRITICALLY  IMPORTANT  SERVICES  AND  BENEFITS  AND 
WITHOUT  JUSTICE. 

I  AGAIN  RESPECTFULLY  URGE  YOU,  IN  THE  STRONGEST  TERMS 
POSSIBLE,  TO  REAUTHORIZE  THE  LEGAL  SERVICES  CORPORATION.   THE 

-  13  - 
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ADMINISTRATION  IS  FULLY  COMMITTED  TO  ACHIEVING  THIS  GOAL,  AND  IF 
THERE  IS  ANYTHING  AT  ALL  THE  JUSTICE  DEPARTMENT  CAN  DO  TO  ASSIST 
YOUR  SUBCOMMITTEE  IN  WORKING  TOWARD  IT,  PLEASE  DO  NOT  HESITATE  TO 
CONTACT  ME. 


14  - 
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Mr.  Gekas.  Mr.  Carey. 


STATEMENT  OF  JOHN  P.  CAREY,  GENERAL  COUNSEL, 
FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 

Mr.  Carey.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. 

I  am  the  General  Counsel  to  the  Federal  Emergency  Manage- 
ment Agency.  I've  been  there  since  September  1993.  In  that  role  as 
General  Counsel,  I  had  the  opportunity,  on  a  number  of  occasions, 
on  the  ground,  to  work  with  legal  services  advocates,  attorneys, 
and  local  legal  services  organizations  in  the  aftermath  of  disasters. 
My  testimony  today  is  in  support  of  legal  services  and  the  work 
that  they  do  in  the  aftermath  of  a  disaster. 

I  think  before  I  start,  that  it  is  important  to  understand  what 
FEMA  does.  FEMA  is,  in  essence,  responsible  for  coordinating  Fed- 
eral agencies,  and  State  and  local  government,  to  assist  commu- 
nities in  responding  to  and  recovering  from  disasters.  Some  of  the 
most  recent  disasters  have  been  in  the  headlines  and  you've  seen 
them:  Louisiana,  Mississippi,  Georgia,  and  California  flooding;  the 
Northridge  earthquake;  the  Midwest  floods  in  1993,  and  most  re- 
cently, on  April  19,  in  Oklahoma  City. 

In  doing  what  we  do,  we  rely  on  27  other  Federal  agencies;  we 
rely  on  State  and  local  government;  we  rely  on  private,  nonprofit 
organizations  and  voluntary  agencies.  We  do  not  act  alone,  and  the 
success  of  that,  the  success  of  our  effort  rises  and  falls  on  the  work 
of  others.  One  of  the  fundamental  organizations  that  provides  as- 
sistance to  us  in  working  with  communities  is  the  legal  services  or- 
ganization. 

I  think  you  have  to  understand  that  after  a  major  disaster,  life 
in  a  community  ceases  to  be  normal.  The  infrastructure  is  inter- 
rupted. The  community  is  damaged  and  overwhelmed.  Things  that 
we  take  for  granted,  such  as  basic  housing,  food,  water,  clothing, 
are  in  jeopardy. 

The  effect  of  disasters  is  not  limited  to  a  particular  class  of  peo- 
ple; no  community  is  safe  from  the  tragedy  of  disaster,  but  there 
is  no  doubt  that  they  affect  the  poor  the  most.  It  is  the  poor  who 
are  hit  the  hardest  and  have  the  hardest  time  putting  their  lives 
back  together. 

In  many  ways,  we,  as  Americans  look  to  legal  services  to  help  us 
meet  the  needs  of  the  local  community  that  would  otherwise  go 
unmet.  FEMA,  working  closely  with  legal  services  organizations,  is 
able  to  identify  problems  early  and  search  for  creative  ways  to 
solve  problems  to  meet  the  needs  of  the  members  of  the  affected 
community. 

Following  a  Presidential  disaster  declaration,  legal  services  advo- 
cates become  involved  in  all  aspects  of  legal  assistance.  Legal  serv- 
ices provides  an  important  role  in  individual  client  assistance. 
Legal  services  assists  individual  families  who  would  not  otherwise 
have  obtained  the  necessary  disaster  assistance  that's  available. 
Legal  services  also  provides  legal  advice  for  individual  clients  in 
problems  ranging  from  consumer  and  contractor  fraud  to  landlord- 
tenant,  from  wills  and  estates,  to  lost  documents,  from  insurance 
claims,  to  contract  claims,  and,  yes,  to  the  availability  of  disaster 
recovery  assistance. 
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But  legal  services  does  something  else  that's  important  as  well. 
It  provides  education  to  the  community.  Legal  services  advocates 
are  familiar  with  FEMA's  disaster  programs.  They  are  familiar 
with  the  problems  that  confront  the  poor,  and  they  provide  an  edu- 
cation to  community  service  providers  and  other  nonprofit  organi- 
zations on  legal  issues  that  confront  the  poor  in  the  aftermath  of 
disaster. 

One  of  the  things  I  think  that  legal  services  advocates  do  most 
remarkably,  though,  is  that  they  provide  the  basis  for  education  of 
pro  bono  lawyers  who  provide  assistance  to  victims  of  disasters 
after  a  disaster  strikes.  Legal  services  advocates  have  been  instru- 
mental in  and  are  effective  in  community  outreach.  Because  legal 
services  advocates  have  an  important  network  within  the  affected 
community,  they  are  able  to  identify  problems  that  FEMA,  that  the 
State,  even  the  local  government,  would  not  otherwise  be  able  to 
identify.  Not  only  do  they  present  us  with  those  problems,  but  be- 
cause they  are  familiar  with  the  limitations  of  what  government 
can  and  cannot  do,  they  also  provide  us  with  meaningful  answers 
to  some  of  the  problems.  We  don't  have  those  answers  when  we  ar- 
rive in  disaster  sites.  We  rely  on  people  in  the  community  to  help 
us  through  these  problems. 

I  think  it's  fair  to  say  that  it  is  a  remarkable  experience  to  be 
able  to  work  together  with  the  Legal  Services,  and  that  these  advo- 
cates have  been  able  to  raise  concerns  to  FEMA,  not  just  legal  ones 
where  legally  FEMA  may  be  falling  short  on  its  obligations  under 
its  authorities,  but  also  how  FEMA  can  be  effective  in  our  own  out- 
reach efforts.  I  think  it's  worth  discussing  just  a  couple  of  exam- 
ples. 

The  first  one  was  in  the  aftermath  of  the  Northridge  earthquake. 
The  Northridge  earthquake  took  place  in  a  very  large  area,  the  Los 
Angeles  area  on  January  17,  1994.  I  went  out  that  day  and  was 
there  for  6  weeks,  and  many  of  us,  even  the  people  that  worked  for 
FEMA  that  lived  in  the  community,  didn't  have  a  sense  of  what  the 
community  was  about,  or  where  the  needs  were.  One  of  the  first 
things  is  that  the  State  Emergency  Services  Office  is  located  in 
Sacramento  and  FEMA  in  Washington — had  to  confront  was  where 
to  locate  the  disaster  assistance  centers  where  people  could  come 
in  and  get  applications  and  disaster  assistance.  We  had  no  experi- 
ence in  this,  and  it  was  legal  services  that  was  able  to  say  that 
there  are  pockets  in  the  community  that  FEMA  needs  to  go  to  see 
people  who  don't  use  buses,  to  people  who  won't  work  with  people 
that  they  don't  know,  to  people  who  don't  speak  English.  Legal 
services  was  able  to  identify  those  locations.  These  advocates  were 
able  to  get  to  those  people  and  get  them  to  come  to  our  disaster 
assistance  centers.  These  people  don't  use  tele  registration.  They 
don't  believe  in  the  Government,  yet,  they  still  need  assistance,  and 
it  was  the  legal  services  folks  who  were  able  to  bring  them  into  the 
centers. 

I  think  one  of  the  things  that  was  remarkable  about  it  is,  based 
on  discussions  that  I've  had  with  San  Fernando  Valley  Neighbor- 
hood Legal  Services  and  other  organizations  there,  was  that  they 
helped  18,000  disaster  victims.  There  aren't  enough  pro  bono  law- 
yers in  Los  Angeles  to  have  dealt  with  the  volume  of  people  that 
needed  some  sort  of  assistance  in  order  to  recover  from  the  disas- 
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ter.  This  is  not  something  that  the  pro  bono  bar  can  handle,  and 
it's  because  of  legal  services'  knowledge  of  disaster  programs  and 
knowledge  of  the  issues  that  confront  victims  of  disasters  that  legal 
services  was  able  to  be  so  helpful  for  us. 

I  don't  think  I  can  talk  today  without  mentioning  Oklahoma 
City.  For  me,  it  was  probably  the  most  remarkable  thing  that  I 
have  experienced,  certainly  working  in  government,  if  not  any- 
where. Legal  services  was  on  the  ground  right  away.  One  of  the 
first  calls  that  I  received  in  Oklahoma  City  was  from  legal  services. 
Their  approach  to  me  was:  how  can  we  help?  The  first  response 
was  that  we  need  to  get  trained  lawyers  on  the  ground  to  provide 
this  community  legal  assistance.  They  took  the  lead.  They  pulled 
in  the  State  bar  association.  They  pulled  in  the  young  lawyers'  divi- 
sion from  the  ABA  and  together,  they  prepared  and  provided  a 
broad  range  of  training  for  pro  bono  lawyers. 

This  was  3  days  after  the  disaster,  and  they  had  125  people  for 
training.  In  a  small  city  like  Oklahoma  City,  125  lawyers  show  up 
for  training  that  was  established  and  run  by  the  young  lawyers'  di- 
vision and  Western  Oklahoma  Legal  Services. 

To  my  lights,  they  represented  the  very  best  of  our  profession.  I 
believe  that  what  was  center  to  that  in  place,  to  make  it  happen, 
was  to  have  the  organizational  structure  in  place  to  make  that  hap- 
pen. It  would  not  have  happened,  but  for  the  work  that  the  West- 
ern Oklahoma  Legal  Services  had  done. 

The  structure  works.  FEMA  and  Legal  Services  do  a  lot  together. 
They  have  been  adverse  at  times  in  the  past,  and  I  expect  at  some 
point  in  the  future  they  will  be  adverse  again.  Legal  services  advo- 
cates, however,  are  able  to  identify  problems  for  us  that  we  would 
not  otherwise  be  able  to  identify.  As  a  result  of  their  work  and  as 
a  matter  of  protocol,  one  of  the  first  things  that  my  lawyers  do 
when  they  get  on  the  ground  in  the  early  part  of  a  disaster  is  to 
call  legal  services  and  say:  you  have  a  place  that  you  can  come  to; 
you  have  an  ear;  tell  us  what  FEMA  needs  to  do  in  order  to  be  ef- 
fective, in  order  to  make  FEMA  and  the  rest  of  the  Federal  Govern- 
ment do  what  it  is  supposed  to  do. 

In  closing,  I  think  legal  services  organization  plays  a  fundamen- 
tal role  in  disaster  recovery.  Indeed,  they  are  an  important  part  of 
the  comprehensive  response  and  recovery  approach  that  is  com- 
posed of  Federal,  State,  and  local  governments  and  community- 
based  organizations.  All  of  these  elements  working  together  form 
the  secret  of  FEMA's  success  in  responding  to  a  disaster.  Each  or- 
ganization has  a  specific  and  necessary  role  that  contributes  to  the 
success  of  the  whole.  If  any  one  element  is  removed,  the  community 
suffers,  and  the  success  of  our  disaster  response  is  at  risk.  Failing 
to  provide  authorization  for  Legal  Services  Corporation  will  jeop- 
ardize this  Nation's  commitment  to  providing  appropriate  disaster 
response  to  any  of  our  citizens  who  are  in  need. 

Thank  you  very  much  for  your  time. 

[The  prepared  statement  of  Mr.  Carey  follows:] 
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Prepared  Statement  of  John  P.  Carey,  General  Counsel,  Federal  Emergency 

Management  Agency 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  respectfully  appear  before  you  today  in  support  of  the  authorization  of 
the  Legal  Services  Corporation. 

I  am  the  General  Counsel  of  the  Federal  Emergency  Management 
Agency.    In  that  role,  I  have  had  the  opportunity  to  work  closely  with 
many  Legal  Services  attorneys  in  the  aftermath  of  disasters  and 
emergencies.    My  testimony  today  in  support  of  the  Legal  Services 
Corporation  is  based  on  my  personal  experience  with  these  dedicated 
people. 

As  our  Director,  James  Lee  Witt,  has  often  observed  disasters  can  strike 
anywhere  in  this  country.    No  community  is  safe  from  the  terrible  effects 
of  a  disaster.    We  have  witnessed  tragedy  in  the  last  two  years  in  the 
midwest  floods,  the  Northridge  Earthquake,  the  Texas  Flooding,  the 
recent  flooding  and  tornados  in  Georgia,  California,  Mississippi  and 
Louisiana  and  last  month  there  was  the  horror  of  the  bomb-blast  in 
Oklahoma  City. 

When  disaster  strikes  FEMA  goes  into  a  community  in  support  of  state 
and  local  government  and  coordinates  the  federal  efforts. 

One  of  the  things  that  makes  FEMA  successful  is  that  it  does  not  act 
alone.    In  response  to  a  disaster,  FEMA  is  able  to  bring  into  service  and 
rely  on  the  superb  work  of  other  federal,  state  and  local  agencies.  We 
also  rely  on  private-non-profit  groups,  commercial  support  and 
community  based  organizations  to  provide  a  complete  response  to  affected 
communities.    Each  organization  has  a  defined  role  and  plays  a  critical 
part  in  specific  elements  of  the  recovery.   One  of  those  elements  in  the 
overall  response  is  Legal  Services. 
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Although  disasters  affect  everyone  in  the  community,  there  is  no  doubt 
they  affect  the  poor  most   -    it  is  the  poor  and  the  disadvantaged  who  are 
hit  the  hardest  and  have  the  hardest  time  putting  their  lives  back  together. 
FEMA's  authorizing  legislation  for  disaster  response  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency  Assistance  Act  (the  Act) 
specifically  recognizes  that  low  income  individuals  may  be  unable  to 
secure  needed  legal  services  in  the  aftermath  of  a  major  disaster.    The 
Act  authorizes  FEMA  to  assure  that  the  needs  of  these  people  are  met. 

When  a  major  disaster  strikes,  outreach  teams  from  FEMA  work  to 
ensure  that  FEMA's  disaster  relief  programs  reach  all  who  are  in  need 
and  entitled  to  assistance.    Two  important  organizations  help  support  this 
mission  and  frankly  are  critical  to  the  success  of  the  recovery.    The 
American  Bar  Association  Young  Lawyers  Division  attorneys,  through  an 
agreement  with  FEMA,  provide  legal  assistance  in  FEMA's  Disaster 
Assistance  Centers  and  on  the  telephone  through  local  phone  banks.    At 
the  same  time  attorneys  from  the  Legal  Services  Organizations  provide 
assistance  to  the  poor  whose  needs,  despite  outreach  efforts,  remain 
unmet.    This  comprehensive  outreach  and  improved  disaster  response  has 
worked  in  every  major  disaster  since  Director  Witt  came  to  FEMA  in 
early  1993.    The  commitment  that  Legal  Services  and  the  ABA  Young 
Lawyers  Division  have  provided  in  the  aftermath  of  disaster  has  helped 
make  the  entire  federal,  state  and  local  response  a  success. 

Following  a  Presidential  declaration,  Legal  Services  advocates  work  to 
assist  individual  clients  with  disaster  related  problems  ranging  from 
consumer  and  contractor  fraud,  to  landlord-tenant  law,  wills  and  estates, 
lost  documents,  insurance  questions,  contract  claims  and  availability  of 
disaster  recovery  assistance. 

Legal  Services  advocates  have  been  involved  in  all  aspects  of  disaster 
legal  assistance,  from  community  education  and  outreach,  to  individual 
client  assistance.    Moreover,  legal  services  has  also  played  a  significant 
role  in  protecting  communities  by  preparing  and  presenting  specially 
designed  disaster  relief  education  workshops  at  schools,  community 
centers  and  churches  in  an  effort  to  protect  the  elderly  and  low-income 


129 


families  from  disaster-related  scams  and  to  educate  victims  regarding  the 
availability  of  federal  and  state  disaster  assistance. 

Under  the  leadership  of  Legal  Services,  a  series  of  training  programs  for 
volunteer  attorneys  providing  free  disaster  legal  assistance  to  victims  of 
disasters  has  been  developed.    Working  with  the  local  bar  associations, 
literally  thousands  of  volunteer  attorneys  have  been  trained  in  recent 
years  by  Legal  Services'  attorneys  to  provide  pro  bono  legal  services  in 
the  aftermath  of  a  disaster. 

One  of  the  significant  developments  that  helped  establish  a  firm 
relationship  between  Legal  Services  and  FEMA  has  been  Legal  Services' 
ability  to  resolve  its  concerns  without  resort  to  litigation.    LSC  has 
worked  hard  to  create  an  environment  of  cooperation  with  federal,  state 
and  local  governments  to  most  effectively  represent  the  poor  of  the 
affected  community. 

Legal  Services,  through  a  developed  network  in  the  communities  it 
serves,  identifies  methods  by  which  the  recovery  effort  can  be  improved 
and  assists  individuals  and  families  who  would  not  otherwise  have 
obtained  the  necessary  and  available  assistance.    In  so  doing,  Legal 
Services  performs  a  dual  role  of  reaching  isolated  portions  of  the 
community  that  need  assistance  and  identifying  those  areas  to  FEMA  and 
the  state  so  that  effective  action  can  be  taken. 

Some  recent  specific  examples  of  the  extraordinary  work  performed  by 
Legal  Services  are  worth  noting: 

The  Northridge  Earthquake 

Because  of  the  enormous  size  and  long  ranging  impact  of  the  Northridge 
Earthquake,  many  of  the  roles  of  Legal  Services  in  the  aftermath  of  a 
disaster  were  defined  there,  and  the  national  network  of  support  remains 
in  place.    The  model  established  in  Northridge  has  been  adopted  in  other 
communities  affected  by  disasters. 
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Immediately  following  the  January  17,  1994  Northridge  earthquake, 
FEMA  Director  James  Lee  Witt  and  I  met  with  members  of  the  staff  of 
the  San  Fernando  Valley  Legal  Services  organization  and  others  to 
discuss  ways  we  could  work  most  effectively  to  assist  those  most  affected 
by  the  disaster.    For  many  months  after  those  first  early  days,  FEMA  and 
the  Legal  Services  organizations  came  together  to  find  creative  solutions 
to  problems  that  confronted  the  affected  community. 

Legal  Services  assisted  FEMA  and  the  State  of  California  in  identifying 
appropriate  locations  for  Disaster  Application  Centers,  where  these 
centers  could  have  the  maximum  outreach  in  the  community. 

As  part  of  the  overall  outreach  effort,  members  of  Legal  Services  assisted 
more  than  18,000  disaster  victims  with  a  range  of  quake-related 
problems,  including  identifying  immediate  needs  for  food,  shelter, 
medical  attention  and  assisted  in  more  long  term  needs  in  the  area  of 
repair  of  housing  and  restoration  of  medical  facilities. 

The  specific  services  provided  by  Legal  Services  in  Northridge  included 
counseling  and  advice  to  individual  victims,  outreach  to  community 
service  providers  and  nonprofit  agencies  regarding  available  disaster 
assistance  programs,  and  a  broad  based  distribution  of  information  in 
numerous  formats  and  languages  to  individuals  and  organizations  in  the 
local  community. 

In  addition,  Legal  Services  was  able  to  suggest  a  better  system  for  the 
elderly  and  handicapped  who  were  waiting  in  long  lines  for  disaster  food 
stamps.    Legal  Services  proposed  to  the  Department  of  Agriculture  and 
the  county  that  they  provide  a  mail-in  system  for  individuals  with  specials 
needs.    Legal  Services  repeatedly  recognized  how  the  disaster  relief 
system  was  affecting  the  disadvantaged  and  came  up  with  creative 
solutions.    Their  solutions  resulted  in  decreased  fraud  and  a  high  level  of 
success. 

Finally,  Legal  Services  prepared  a  guide  for  home  repairs  for  the  general 
public.    They  prepared  a  guide  for  appealing  the  denial  of  disaster 
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housing  assistance.  They  wrote  the  first  draft  and  then  asked  FEMA  to 
help  review  and  revise  it.  They  then  conducted  workshops  to  assist  the 
public  in  these  areas. 

This  close  partnership  with  FEMA  as  well  as  Legal  Services'  strong  ties 
to  the  community  helped  make  the  overall  outreach  efforts  in  Northridge 
a  success. 

Floods  of  1994  in  Albany  &  Macon,  Georgia  and  Houston,  Texas. 

Last  summer  and  autumn  during  the  flooding  in  Albany  and  Macon, 
Georgia  along  with  Houston,  Texas,  FEMA  and  the  local  Legal  Services 
organizations  established  a  close  working  relationship  ~  again  with  the 
mutual  goal  of  assisting  all  members  of  the  community  in  the  aftermath  of 
a  disaster.    By  working  closely  early,  FEMA  and  Legal  Services  were 
able  to  identify  problems  early  and  search  for  creative  ways  to  meet  the 
needs  of  all  members  of  the  community.   Because  of  their  extraordinary 
contacts  with  the  community,  Legal  Services  was  able  to  set  up 
community  and  school  meetings  to  address  issues  related  to  disaster 
related  unemployment,  housing,  consumer  fraud,  food  stamps,  landlords, 
and  disaster  assistance.    Legal  Services  is  working  currently  to  affect 
community  redevelopment  so  that  housing  will  be  affordable  and  in  areas 
where  people  want  to  live.    Legal  Services,  with  the  Texas  Attorney 
General,  helped  to  set  up  a  consumer  fraud  hotline  and  a  hotline  to 
answer  other  disaster  related  legal  questions.    Legal  Services  set  up 
training  for  farmers'  legal  assistance  and  even  helped  with  the 
sandbagging  of  levies  and  the  staffing  of  homeless  shelters. 

Oklahoma  City  Bombing 

One  of  the  experiences  that  I  will  never  forget  while  serving  in  the 
government  was  working  to  help  organize  the  federal  response  in  the 
aftermath  of  the  Oklahoma  City  bombing.    Again,  Legal  Services  played 
an  instrumental  role  in  helping  provide  legal  assistance  to  those  affected 
by  the  disaster.    In  a  spirit  of  cooperation  unmatched  by  any  disaster 
response  we  have  witnessed,  the  members  of  the  state  bar,  the  state's 
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attorney  general's  office  and  Western  Oklahoma  Legal  Services  pulled 
together  to  provide  a  comprehensive  training  program  for  volunteer 
lawyers.    Thanks  to  a  coordinated  approach  by  these  organizations  and 
the  leadership  of  Legal  Services,  the  people  of  Oklahoma  City  are 
receiving  the  very  best  legal  support  the  profession  has  to  offer. 

The  Future 

Late  last  year  we  met  with  Alex  Forger,  Chairman  of  the  Legal  Services 
Corporation,  to  explore  further  ways  where  our  two  organizations  could 
become  more  effective  working  together.    As  a  result  of  this  and  other 
meetings,  local  community  legal  services  organizations  are  now  contacted 
immediately  after  the  declaration  of  a  disaster.    From  the  start,  a  dialogue 
is  established  where  problems  and  issues  can  be  identified  early  so  as  to 
avoid  unnecessary  hardship  to  persons  affected  by  disaster.   This 
coordinated  approach  is  now  done  for  each  major  disaster  and,  in  fact,  as 
recently  as  last  Friday  in  the  aftermath  of  the  New  Orleans  flooding.   We 
hope  it  will  continue  in  the  future. 

Legal  Services  organizations  play  a  fundamental  role  in  disaster  recovery. 
Indeed,  they  are  an  important  part  of  the  comprehensive  response  and 
recovery  approach  that  is  composed  of  federal,  state  and  local 
governments  and  community  based  organizations.    All  of  these  elements, 
working  together,  form  the  secret  of  FEMA's  success  in  responding  to 
disasters.    Each  organization  has  a  specific  and  necessary  role  that 
contributes  to  the  success  of  the  whole.    If  any  one  element  is  removed, 
the  community  suffers  and  the  success  of  our  disaster  response  is  at  risk. 
Failing  to  provide  authorization  for  the  Legal  Services  Corporation  will 
jeopardize  this  Nation's  commitment  to  providing  appropriate  disaster 
response  to  any  of  our  citizens  who  are  in  need.. 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  will  pleased  to 
answer  any  questions  you  have  regarding  FEMA's  work  with  Legal 
Services. 

Thank  you. 
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Mr.  Gekas.  I  want  to  go  vote.  However,  knowing  what  is  coming 
up,  I'm  willing  to  excuse  Judge  Mikva  because  I  have  no  questions 
for  him,  but  I  would  invite  Mr.  Carey  and  Ms.  Gorelick  to  remain 
until  we  return,  so  that  I  can  pose  some  questions.  If  Judge  Mikva 
wants  to  leave,  I'll  sign  your  note  of  excuse  for  that  right. 

We  recess  for  10  minutes. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we  will  pro- 
ceed with  the  hearing. 

We  are  grateful  to  our  two  current  witnesses  for  remaining  on 
duty. 

Ms.  Gorelick — it  astounded  me  when  you  recited  the  number  of 
15,000  as  being  unserved  applicants  for  legal  assistance.  Over  what 
period  of  time?  Is  this  the  District  of  Columbia 

Ms.  Gorelick.  One  year— within  1  year,  they  took  on  6,000  cases 
and  turned  away  15,000. 

Mr.  Gekas.  Fifteen? 

Ms.  Gorelick.  Fifteen  thousand  in  1  year. 

Mr.  Gekas.  Is  that  an  estimate  or  did  you — or  is  a  file  open  for 
everyone  who  is  rejected,  so  to  speak,  or  listing? 

Ms.  Gorelick.  I  do  not  know  the  basis  for  that. 

Mr.  Gekas.  And  the  other  thing  is  during  that  1  year  when  you 
observed  that  the  15,000 — were  turned  away,  as  it  were,  were 
there  any,  what  we  call  and  what  you  recognize  as,  class  actions 
filed  within  the  legal  services  entity  over  which  you  presided? 

Ms.  Gorelick.  I  don't  know  the  answer  to  that  question. 

Mr.  Gekas.  Were  there  any  instances  where,  during  that  year, 
the  local  entity  undertook  to  sue  the  Federal  Government  or  the 
District  of  Columbia  government,  and  if  so,  in  what  types  of  cases? 

Ms.  Gorelick.  Again,  I'd  be  happy  to  supply  that  for  the  record, 
but 

Mr.  Gekas.  Yes,  I'd  like  to  have  that. 

Ms.  Gorelick.  Let  me  just  comment  on  what  I  take  to  be  the  im- 
port of  your  question  and  say  that  there  are  often,  as  I  testified, 
times  when  the  appropriate  provision  of  legal  services  is,  indeed, 
to  call  the  Government  on  something  that  it's  doing  or  not  doing. 
It  is,  in  my  view,  completely  appropriate — and  I  think  if  we  went 
through  examples  with  you,  you  would  agree — for  legal  services  of- 
fices in  the  representation  of  an  individual  to  sue  the  Government, 
questioning,  for  instance,  a  decision  to  deny  disability  benefits, 
questioning  a  decision  to  deny  housing  benefits.  Those  are  all  ad- 
versarial proceedings,  if  you  will,  with  the  Government,  but  totally 
appropriate,  in  my  view,  for  legal  services  to  engage  in. 

Mr.  Gekas.  Well,  without  the  debate  on  the  pros  and  cons  of  tak- 
ing on  the  Federal  Government,  as  you  say,  the  real  question  is, 
how  much  time  and  how  many  lawyers  within  the  entity  are  de- 
voted to,  in  a  given  instance,  on  taking  on  the  Federal  Government 
while  15,000  people  are  prancing  outside  waiting  for  legal  services? 
That's  the  question. 

Ms.  Gorelick.  Let  me  say,  too,  that  a  minuscule  proportion— I 
think  it's  half  of  a  percent  or  something  like  that,  and  I'll  get  the 
exact  figure  for  you  in  a  minute — of  legal  services'  efforts  are  de- 
voted to  class  actions.  It's  very,  very  tiny. 

Mr.  Gekas.  Where  did  you  get  that  figure? 
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Ms.  Gorelick.  That  has  been  provided  to  me,  and  I  will  get  you 
the  precise  source  of  it,  if  I  can  get  it  from  my  staff. 

Mr.  Gekas.  What  is  it,  one-half  of  what?  What  is  it? 

Ms.  Gorelick.  Is  it — pardon  me  for  just  a  moment. 

It's  one-tenth  of  1  percent  of  all  activity  funded  by  the  Legal 
Services  Corporation  is  devoted  to  class  actions. 

Mr.  Gekas.  What  does  that  amount  to  in  number  of  files  or  num- 
ber of  people  represented,  I  wonder?  Well,  these  are  questions  that 
maybe  someone  else  can  flesh  out  and 

Ms.  Gorelick.  Yes.  Actually,  I  think 

Mr.  Gekas  [continuing].  Through  you  or  elsewhere  otherwise  be 
presented  to  us. 

Ms.  Gorelick.  I  think  the  next  panel  is  actually  in  a  better  posi- 
tion to  answer  these  questions 

Mr.  Gekas.  Yes,  but,  see,  I  was  trying  to  hone  it  down  to  the  Dis- 
trict of  Columbia,  over  which  you  had  a  power  of  observation. 

Ms.  Gorelick.  I  did  have  a  power  of  observation,  but  please  bear 
in  mind  I  was  District  of  Columbia  Bar  president;  they  were  a  sep- 
arate organization. 

Mr.  Gekas.  I  know  that. 

Ms.  Gorelick.  And  we  worked  together  to  try  to  get  them  re- 
sources. I  don't  have  a  detailed  knowledge  of  their  particular  activi- 
ties, but  I  can  provide  that  to  you  for  the  record,  and  I'd  be  happy 
to. 

[The  information  follows:] 

According  to  the  Legal  Services  Corporation,  one-tenth  of  1  percent  of  all  cases 
handled  by  legal  services  attorneys  are  class  actions. 

Mr.  Gekas.  Another  thrust  of  my  questioning  is  that  for  every 
sunshine  story  that  you  can  tell  me,  and  the  kind  that  Judge 
Mikva  told  me  about  the  individual  who  was  restored  to  his  domi- 
cile, et  cetera,  we  Members  of  Congress  have  dozens  of  files  of, 
what  are  perceived  to  be,  injustices  wrought,  permitted  by  legal 
services  in  their  approach  to  certain  cases.  And  I  don't  know  how 
to  look  at  the  District  of  Columbia  portion  to  determine  whether 
there  are  some  horror  stories  on  the  other  side  of  unwarranted  vic- 
tims of  thrusts  of  Legal  Service  projects. 

Ms.  Gorelick.  Let  me  say  this:  it  is  my  experience,  however  lim- 
ited— I've  only  been  in  government  for  the  last  2  years — that  when 
you  actually  examine  horror  stories,  there's  often  less  there  than 
meets  the  eye.  I  think  it  would  be  useful,  rather  than  to  make 
weighty  decisions,  as  you  must  make,  based  on  anecdotes  that  may 
not  have  been  examined,  actually  to  give  those  of  us  who  are  advo- 
cating for  legal  services  the  opportunity  to  scrutinize  the  horror 
stories  that  may  be  motivating  people  to  think  that  legal  services 
programs  provide  services  that  they  shouldn't,  because  I  think  that 
those  stories  may  not  withstand  scrutiny.  I'd  just  suggest  that  to 
you. 

Mr.  Gekas.  But  then  there  are  probably  anecdotes  on  your  side 
of  it  because  your  side  of  the  advocacy  also  presents  anecdotal  evi- 
dence of  how  good  results  are  obtained. 

Ms.  Gorelick.  Yes,  absolutely,  and  I'd  be  more  than  happy 

Mr.  Gekas.  So  we  have  to  weigh  all  of  those  things. 

Ms.  Gorelick.  All  I'm  saying  is  I  would  be  more  than  happy  to 
identify  the  cases  that  we  think  are  good  examples  of  what  legal 
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services  programs  can  provide  and  let  anyone  see  them  and  exam- 
ine them  and  see  whether  they  agree.  I  would  just  suggest  that  the 
reverse  also  should  be  undertaken;  that  is,  if  there  are  complaints 
about  the  provision  of  legal  services  through  the  LSC,  we  should 
look  at  them  individually. 

Mr.  Gekas.  Mr.  Carey 

Mr.  Carey.  Yes,  sir? 

Mr.  Gekas  [continuing].  I  think  you  expressed,  or  at  least  I  in- 
ferred from  what  you  said,  that  in  the  Oklahoma  City  situation, 
and  the  earthquake  in  California  that  there  was  a  mix  of  legal 
services  help  given,  as  well  as  pro  bono  from  the  relevant  bars;  is 
that  correct? 

Mr.  Carey.  That's  right,  Mr.  Chairman. 

Mr.  Gekas.  Now  did  you  get  any  statistical  evidence  of  propor- 
tion of  hours  or  anything  like  that,  or  was  it  too  massive  an  effort 
to  be  able  to  determine  how  much  over  a  given  day  was  provided 
by  pro  bono  as  compared  to  legal  services,  et  cetera?  Is  that  too 
complicated? 

Mr.  Carey.  Let  me  speak  about  California.  I  think  Oklahoma  is 
a  little  bit  early  to  talk  about  at  this  point,  and  I  think  experience 
in  Northridge  is  a  good  example.  There's  no  doubt  in  my  mind, 
after  being  on  the  ground  6  weeks  there,  and  probably  spending 
maybe  as  many  as  3  months  in  California  on  the  Northridge  issue 
since  it  happened,  that  legal  services  carried  the  weight  of  provid- 
ing legal  advice  to  people  who  needed  it,  poor  people  who  needed 
legal  advice. 

The  reason  I  say  that  is  because,  I  attended  many  of  the  training 
sessions  that  went  on  there.  These  were  run  by  public  counsel,  San 
Fernando  Valley  Neighborhood  Legal  Services.  You  have  to  under- 
stand in  the  aftermath  in  Northridge,  although  a  tremendous  area 
was  devastated,  it  didn't  affect  the  downtown  law  firms;  it  didn't 
affect  the  downtown  areas. 

We,  through  an  agreement  with  the  young  lawyers'  division  of 
the  ABA,  have  an  agreement  where  they  come,  where  the  young 
lawyers  come  in  on  a  pro  bono  basis  and  provide  legal  assistance 
at  the  disaster  assistance  centers  or  through  the  telephone  banks. 
Because  of  the  scope  of  the  problem,  and  because  it  didn't  deal  with 
downtown,  there  weren't  lawyers  in  the  DAC's. 

Mr.  Gekas.  There  weren't  what? 

Mr.  Carey.  There  weren't  lawyers  in  the  disaster  assistance  cen- 
ters, the  DAC's.  They  were  on  the  phone  banks  because  people 
didn't  see  what  the  effect  of  it  was.  Up  in  the  San  Fernando  Valley, 
where  there  are  a  lot  of  poor  folks  in  Pacoma  and  other  areas, 
that's  where  a  lot  of  the  heavy  work  was  done.  The  numbers  that 
I  gave  you,  18,000  people  helped  by  legal  services,  is  a  number — 
it's  a  number  that  I  received  from  San  Fernando  Valley  Neighbor- 
hood Legal  Services,  and  there  just  weren't  enough  lawyers  in  the 
private  bar  to  meet  the  demand.  I  guess  I  have  to  come  back  and 
say,  yes,  it's  anecdotal.  Did  I  do  any  studies?  Did  I  do  any  tests? 
No,  I  didn't.  Did  the  ABA/YLD  do  a  great  job?  Absolutely.  But  did 
they  have  the  training?  Did  they  have  the  full-time  commitment  to 
be  able  to  do  it?  No,  they  didn't;  it  was  too  big. 
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Mr.  Gekas.  Did  you  run  into,  in  the  California  experience,  or  has 
something  arisen  since  then  to  allow  you  to  give  us  an  opinion  on 
where  the  good  Samaritan  issue  fits  into  all  of  this? 

Mr.  Carey.  Well,  I've  had  a  lot  of  discussions  about  good  Samari- 
tans, and  I  think  that  it's  something  that  we — and  I  don't  think  I 
can  speak  on  behalf  of  the  administration  for  this  because  I  don't 
know  what  the  administration's  position  is,  but  based  on  my  expe- 
rience as  being  the  chief  Federal  legal  officer  on  the  ground  for  dis- 
aster response,  it  strikes  me  that  it  is  a  good  thing,  that  there  are 
a  lot  of  lawyers,  a  lot  of  government  lawyers,  who  would  like  to  de- 
vote their  time  to  provide  pro  bono  legal  assistance,  but  they  don't 
have  insurance  coverage  to  do  it.  There  are  a  lot  of  mid-to-small 
firms  that — you  know,  the  nondowntown  firms  in  Los  Angeles, 
small  firms,  plaintiffs'  firms,  other  firms  who  don't  have  insurance 
coverage  who,  because  of  that,  are  not  able  to  serve. 

But  I  think  that  these  are  different  issues.  I  think  you're  going 
to  see  they  are  different  issues.  I  know  where  you're  going  with 
this  question,  and  -what  legal  services  does  is  it  doesn't  have  an 
endless  band  of  lawyers  to  take  care  of  it.  We,  obviously,  have  to 
rely  on  the  pro  bono  bar  to  do  it,  but  the  fact  is  that  the  training 
and  the  understanding  of  what  poor  people  are  confronted  with, 
and  the  hard  work  that  relates  to  that,  is  done  through  these  legal 
services  organizations;  they  provide  the  backbone  to  the  pro  bono 
lawyers. 

When  we  go  into  disasters,  we  have  to  rely  on  YLD  but  we  have 
to  rely  on  legal  services  in  order  to  effectively  respond  all  the  way 
through  the  community,  and  I  agree;  I  think  that  if  you  could — if 
there  were  good  Samaritan  legislation,  that  would  make  YLD's  job 
more  effective.  Would  it  replace  the  work  that  legal  services  does? 
No,  I  don't  think  so. 

Mr.  Gekas.  I  may  have  one  more  question  for  Ms.  Gorelick,  but 
I'll  do  that  in  my  second  round,  if  we  get  to  it. 

I  yield  to  the  gentleman  from  Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Thank  you,  all  the  witnesses,  Judge  Mikva  absentia,  for  your  ex- 
cellent testimony. 

Attorney  General  Gorelick,  from  your  experience  as  the  president 
of  the  bar,  what  is  your  perception  about  the  proposal  to  restrict 
all  funds  that  go  to  LSC,  including  private  funds  like  bar  associa- 
tion moneys,  in  such  a  way  that  they  couldn't  be  involved  in  activi- 
ties which  currently  private  funds  could  be  used  for?  Do  you  have 
a  view? 

Ms.  Gorelick.  I  do  have  a  view.  As  someone  who  has  actually 
tried  to  raise  funds  for  legal  services  organizations,  I  am  afraid 
that  you  would  drive  people  from  the  voluntary  contributions  that 
are  so  important  because  you  would  essentially  be  saying  to  them, 
that  if  you  give  money  to  some  other  organization,  it  would  be  un- 
fettered from  government  control,  but  if  you  give  that  same  money 
to  a  legal  services  organization,  it  is  restricted  in  these  ways.  I 
think  that  that  is  quite  problematic. 

If  one  of  the  concerns  is  a  budgetary  concern,  if  you're  looking 
to  enhance  the  ability  of  legal  services  organizations  to  raise  funds, 
you  don't  do  that  by  telling  donors  we'll  take  your  money,  but  we 
will  tell  you  what  you  can  and  cannot  do  with  it. 
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Mr.  Reed.  One  other  question,  and  that  is  that  I  note  in  your 
testimony  that  the  National  Performance  Review,  in  evaluating  the 
scope  of  activities  of  the  Federal  Government  across  the  board,  in- 
dicated that  Legal  Service  Corporation  is  a  model  of  efficient  use 
of  resources  and  local  control  and  all  those  things  which  I  think  on 
both  sides  of  the  aisle  we  hope  we  can  transform  our  Government 
into,  and  I  think  that's  worth  noting  again. 

Ms.  GORELICK.  Absolutely.  The  fact  that  I  didn't  cover  it  in  my 
oral  statement  is  merely  a  reflection  of  the  press  of  business  before 
this  committee,  but  it  is  the  view  of  people  who  have  studied  the 
Corporation  that  it  is  very  efficiently  run.  A  3-percent  overhead 
rate  is  very,  very  low,  and  the  fact  is  that  it  has  an  extraordinary 
level  of  local  control. 

One  of  the  things  I  did  not  mention  about  my  involvement  in 
legal  services  as  bar  president  is  that  we  would,  as  a  bar,  actually 
elect  the  board,  eight  of  the  nine  lawyer  members  of  the  board,  and 
then  there  were  other  community  members  elected  as  well.  It's  a 
very,  very  community-based  level  of  control,  which  I  think  is  very 
important  to  the  stewardship  of  the  organization,  and  it  operates 
at  a  level  at  which  the  Government  operates  best,  I  think. 

Mr.  Reed.  Thank  you  very  much. 

Mr.  Carey,  your  testimony  was  quite  interesting  because  I  think 
the  normal  perspective  of  legal  services  is  that  it  doesn't  deal  with 
the  issues  you  do,  with  disaster  relief.  And  another  perspective 
about  legal  services  is  that  its  clients  are  low  income,  but  probably 
the  lowest  income,  not  working  poor  people  or  even  small  business 
people  who  qualify. 

In  your  experience  in  the  floods  and  the  earthquake,  can  you  say 
with  your  perspective  that  legal  services  have  been  helpful  to  a 
wide  range  of  working  Americans  and  also  small  business  people 
that  qualify  for  these  types  of  services? 

Mr.  Carey.  I  think  absolutely.  There's  really  no  doubt  about  it. 
I  would  like  to  answer  your  question  with  respect  to  FEMA  because 
I  think  that  is  something  that  I  have  a  lot  of  firsthand  experience 
with.  Although  I  say  this  with  some  pain,  but  I  think  in  the  past 
it's  no  secret,  that  FEMA  has  not  been  as  responsive  as  it  should 
have  been.  I  think  in  many  ways  that  is  changing.  When  you  look 
at  a  lot  of  the  reasons  why  we  are  changing,  I  would  say  that  it 
is  in  no  small  measure  to  the  work  that  organizations  like  legal 
services,  and  other  outreach  organizations  do,  that  have  come  to 
FEMA  and  said,  "You're  not  doing  it  right  and  here's  how  to  do 
it" — and  that  makes  us  more  responsive.  That  makes  us  do  a  better 
job.  That  is  why  I  am  so  emphatic  about  it,  is  because  the  work 
of  legal  services  helps  FEMA,  and,  thus,  it  helps  the  American  peo- 
ple. It  helps  businesses  when  they  have  small  business  loans.  It 
helps  families  that  are  looking  for  housing  and  trying  to  find  their 
way  through  section  8  housing  and  disaster  rental  assistance  and 
minimum  home  repair.  All  these  things  that  seem  very  complicated 
to  me  must  seem  very,  very  complicated  to  the  people  who  are  not 
trained  in  it.  As  I  said,  I  think  legal  services  has  done  a  real  serv- 
ice in  helping  that  process  along. 

Mr.  Reed.  Let  me  ask  a  followup  question.  Some  of  the  proposals 
that  have  been  mentioned  to  curtail  the  operations  of  the  legal 
services  would  restrict  legal  services  from  any  involvement,  policy- 
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making  or  advising,  with  Federal  agencies.  From  your  testimony, 
you  seem  to  be  indicating  rather  explicitly  that  that  type  of  ex- 
change between  Legal  Service  Corporation  and  an  agency  like 
FEMA  has  produced  better  policies  and  more  responsiveness  to  our 
constituents  and  the  citizens  of  this  country. 

Mr.  Carey.  I  can  give  you  a  firsthand  example. 

Mr.  Reed.  Please. 

Mr.  Carey.  We  have  a  program  at  FEMA  called  a  mortgage  and 
rental  assistance  program  under  the  Stafford  Act.  The  act  basically 
requires  that  there  be  an  actual  eviction — or  notice  of  eviction — be- 
fore someone  can  receive  mortgage  and  rental  assistance.  That 
sounds  like  a  pretty  good  program.  Just  short  of  them  being  evict- 
ed, FEMA  plops  down  money  to  people  who  meet  these  needs 
threshold  and  they're  not  evicted. 

Problem:  in  California,  once  you  have  the  notice  of  eviction,  you 
can't  cure  it  with  the  payment  of  rent.  The  landlord  doesn't  have 
to  accept  late  rent.  How  do  you  fix  that  problem?  Well,  that's  some- 
thing that  I  don't  have  any  knowledge  about. 

What  I  did  was  to  work  with  folks  from  San  Fernando  Neighbor- 
hood Legal  Services  and  public  counsel  and  go  with  them  to  the 
Los  Angeles  County  housing  authorities  and  figure  out  a  way  to 
prevail  upon  the  community  to  have  them  do  something  short  of  ac- 
tual eviction;  let's  make  sure  that  they  are  not  evicted — you  know, 
we  can't  change  the  statute;  there's  very  little  that  FEMA  can  do 
about  it,  but  it  can — we  can  have  intent  notices.  We  can  expedite 
the  way  checks  are  cut,  so  we  don't  stand  on  this,  and,  in  fact,  by 
the  time  they  get  the  check,  they're  now  on  the  street,  and  it 
doesn't  do  them  any  good,  and,  thus,  they're  no  longer  qualified  for 
the  check.  It  was,  again,  the  folks  in  legal  services  that  were  able 
to  work  with  us  to  get  that  done. 

Mr.  Reed.  Thank  you  very  much.  Thank  you  all  for  your  testi- 
mony. 

Mr.  Chairman. 

Mr.  Gekas.  Once  again,  the  malady  lingers  on.  We  have  to  go 
vote,  but  we  reluctantly  ask  you  to  linger.  Other  Members  have  in- 
dicated their  desire  to  question  you.  So  if  you'll  stick  by,  we'll  come 
back. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we  reconvene 
the  committee  for  the  purposes  of  this  hearing. 

One  quick  question  for  the  record  for  Ms.  Gorelick,  and  that  is 
the  3-percent  administrative  cost  factor  to  which  you  testified,  was 
that  for  the  District  of  Columbia  or  was  that  a  national  figure  that 
you're  applying  to  the  District  of  Columbia? 

Ms.  Gorelick.  That's  a  national  figure.  I  did  not  give  a  figure 
for  the  District  of  Columbia. 

Mr.  Gekas.  Is  there  a  support  center  in  the  District  of  Columbia 
complex? 

Ms.  Gorelick.  There  may  well  be.  The  number  I  was  giving  you 
was  national. 

May  I  give  you  the  information  that  you  asked  for  a  minute  ago? 

Mr.  Gekas.  Yes. 

Ms.  Gorelick.  The  basis  for  the  15,000  is  an  estimate.  Their  in- 
take in  any  given  year  is  approximately  3,000  and  they  turn  down 
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five  to  six  cases  for  every  one  they  take.  So  that  is  the  basis  for 
the  15,000.  The  3,000  was  intake  in  any  given  year;  6,000  is  their 
inventory,  if  you  will. 

Mr.  Gekas.  Does  the  receptionist  figure  this  out?  The  reception- 
ist refers  one  case  and  then  rejects  five,  or  how  does  that  work? 

Ms.  Gorelick.  Actually,  that,  I  think,  is  better — the  actual  proc- 
ess is  better  put  to  the  next  panel,  but  my  recollection  from  when 
I  did  this,  more  years  ago  than  I  would  like  to  admit,  is  that  you 
actually  interviewed  potential  clients.  There  was  also  a  number  of 
people  who  called  in  and  you  would  determine  who  met  the  quali- 
fications, et  cetera,  but  I  think  I  would  rather  defer  this  to  the  next 
panel. 

With  respect  to  class  actions,  picking  arbitrarily  the  year  that  I 
was  bar  president,  1992-93,  the  best  information  we  have  is  that 
there  were  probably  three  to  four  filed  in  that  year.  Of  the  inven- 
tories, approximately  10  out  of  the  6,000  cases  at  any  one  time 
would  be  class  actions. 

Bear  in  mind,  because  I  gather  your  question  went  to  the  issue 
of  utilization  of  resources  in  class  actions,  that  they  utilize  private 
counsel  as  co-counsel  in  class  actions,  and,  therefore,  the  utilization 
of  Neighborhood  Legal  Services  in-house  personnel  for  class  actions 
is  rather  small. 

And,  finally,  you  asked  about  which  of  those  cases  would  involve 
as  defendants  the  D.C.  government,  and  the  estimate  is  that  most 
of  those  would  involve  the  D.C.  government,  most  of  those  class  ac- 
tions. 

Mr.  Gekas.  OK,  the  Chair  recognizes  the  gentleman  from  Geor- 
gia. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Ms.  Gorelick,  obviously,  our  responsibilities,  coming  from  dif- 
ferent branches  of  the  Government,  are  somewhat  different,  but 
there  are  some  areas  where  we  have  a  common  interest.  And  cer- 
tainly being  careful  stewards  of  the  public  funds  and  fiduciaries  of 
public  money,  the  public's  money  is  one  of  those.  One  area  of  con- 
cern to  me  is  the  fact  that  we're  using  taxpayer  money  to  provide 
certain  services  to  people  in  our  society,  such  as  housing  subsidies 
or  housing  programs,  and  then  through  some  of  the  funds,  through 
LSC,  through  Legal  Services  Corporation,  we're  then  paying  those 
people  to  turn  around  and  sue  the  Government.  Sort  of  biting  the 
hands  that  feeds  them. 

Would  the  administration  have  any  problem  supporting  legisla- 
tion or  restriction  in  legislation  that  would  direct  that  whatever 
funds  might  be  authorized  and  then  appropriated  for  legal  services 
not  be  used  to  then  turn  around  and  sue  the  Federal  Government, 
which  is  providing  funds  for  those  programs  in  the  first  place? 

Ms.  Gorelick.  I  think  we  would  have  a  problem  with  that,  and 
let  me  briefly  say  why.  You  and  I  have  talked  about — and  I  know 
it  is  of  deep  concern  to  you — that  sometimes  the  Federal  Govern- 
ment and  State  governments  act  arbitrarily  and  it's  not  from  mal- 
ice; it's  usually  from  overwork  or  sometimes  the  ambiguity  in  a 
statute  or  just  a  human  error.  When  that  arbitrariness  results  in 
the  denial  of  something  as  basic  as  housing  or  food,  I  think  it's  very 
important  that  there  be  a  lawyer  who  can  help  intercede  on  behalf 
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of  the  person  to  make  it  right.  That's  part  of  what  makes  these  pro- 
grams work. 

And  I  would  just  add  in  that  regard  that  nationally  only  8  per- 
cent of  the  cases  handled  through  Legal  Services  Corporation  pro- 
grams actually  result  in  litigation.  Most  of  them  are  resolved  quiet- 
ly, peacefully,  through  negotiation,  and  just  through  simply  having 
someone  to  help  navigate  a  complex  system  for  an  individual. 

Mr.  Barr.  One  other  area  that  strikes  me  as  somewhat  odd, 
some  States,  such  as  Georgia,  the  State  that  I'm  from,  is  one  of 
those  States  that  does  not  provide  funds  similar  to  what  the  Fed- 
eral Government  has  for  indigents  involved  in  civil  litigation  or 
civil  legal  matters.  Do  you  think  it  would  be  appropriate  to  require 
some  sort  of  State  matching  funds?  In  other  words,  if  the  citizens, 
through  their  elected  representatives  and  their  executive  branch  of- 
ficials in  the  Federal  Government,  say  we  think  it's  important  to 
provide  these  funds,  but  only  if  the  State  cares  enough  about  it  to 
provide  some  matching  funds,  so  it  also  has  a  stake  in  ensuring 
that  these  matters  are  properly  litigated  or  that  litigation  is  avoid- 
ed  

Ms.  Gorelick.  That's  not  a  question  that  I've  thought  about  be- 
fore. I  certainly  do  think  that  the  provision  of  legal  services  is  a 
responsibility  of  all  branches  of  government.  I  would  hate  to  see, 
however,  the  low-income  citizens  of  Georgia  deprived  of  legal  rep- 
resentation because  for  some  reason  the  State  government  decided 
it  didn't  want  to  participate.  That  would  really  be  a  shame,  in  my 
view.  So  I  would  want  to  carefully  consider  what  incentives  one 
might  build  into  a  program  to  encourage  States  to  participate 
themselves. 

Mr.  Barr.  OK,  thank  you. 

Mr.  Gekas.  Does  anyone  else  wish  to  seek  recognition? 

[No  response.] 

Mr.  Gekas.  Apparently  not. 

The  witnesses  are  excused  with  our  thanks. 

Ms.  Gorelick.  Thank  you. 

Mr.  Carey.  Thank  you  very  much. 

Mr.  Gekas.  And  we  welcome  the  next  panel  beginning  with  the 
most  important  member  of  the  panel,  Ms.  Watlington,  because  she 
and  I  come  from  the  same  neighborhood  and  we're  eager  to  hear 
her  testimony  when  we  begin  the  presentations  of  the  witnesses. 

We  will  introduce  as  well  Alexander  Forger,  the  President  of 
Legal  Services;  Mr.  Smegal,  member  of  the  Board  of  the  Legal 
Services  Corporation,  and  Mr.  Eakeley,  who  is  the  Chairman  of  the 
Board  of  Legal  Services. 

Does  Ms.  Watlington  wish  to  begin  or  do  you  yield,  do  you,  to  Mr. 
Eakeley? 

STATEMENT  OF  DOUGLAS  S.  EAKELEY,  CHAIRMAN  OF  THE 
BOARD,  LEGAL  SERVICES  CORPORATION 

Mr.  Eakeley.  Thank  you,  Mr.  Chairman. 

Members  of  the  committee,  it's  an  honor  and  a  pleasure  for  us 
to  be  here  today.  I  am  Douglas  Eakeley.  I  am  Chairman  of  the 
Legal  Services  Corporation  Board  of  Directors.  In  private  life,  I'm 
an  attorney  in  private  practice  in  Roseland,  NJ. 
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We  have  submitted  written  testimony,  and  I  will  just  offer  that 
as  part  of  the  record,  Mr.  Chairman. 

Mr.  Gekas.  The  written  statement  will  be  accepted  for  the 
record,  without  objection. 

Mr.  Eakeley.  We  also  have  a  list,  a  partial  list,  of  resolutions 
that  I  believe  have  been  submitted  to  this  committee  by  various  or- 
ganizations around  the  country,  bar  associations  and  others,  and  I 
would  offer  to  make  that  part  of  the  record  as  well. 

Mr.  Gekas.  Without  objection. 

[The  information  follows:] 
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LEGAL  SERVICES  CORPORATON 
RESOLUTIONS 

****** 


BAR  ASSOCIATIONS 

ALABAMA 

Alabama  State  Bar 

Etowah  County  Bar  Association 

Marshall  County  Bar  Association 

Mobile  Bar  Association 

Montgomery  County,  Alabama  Bar  Association 

Russell  County  Bar  Association 

Tuscaloosa  County  Bar  Association 

Arizona 

National  Academy  of  Elder  Law  Attorneys 

California 

Los  Angeles  County  Bar  Association 
State  Bar  of  California 

Colorado 

Colorado  Bar  Association 

Georgia 

State  Bar  of  Georgia 

Indiana 

Indiana  State  Bar  Association 

Louisiana 

Louisiana  State  Bar  Association 

Minnesota 

Hennepin  County  Bar  Association 

New  Hampshire 

New  Hampshire  Bar  Association 

New  Jersey 

Hudson  County  Bar  Associaiton 

New  Jersey  Association  of  County  Bar  Presidents 

Sussex  County  Bar  Association 
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2  of  3 


OKLAHOMA 

Jackson  County,  Oklahoma  Bar  Association 

OREGON 

Oregon  State  Bar 


****** 


JUDGES 

Illinois 

Northern  District  of  Illinois 

Louisiana 

Conference  of  Chief  Justices 

New  Mexico 

Southern  Pueblos  Governors  Council 

State  of  New  Mexico 

New  York 

New  York  State  Association  of  Women  Judges 

Washington 

Superior  Court  Judges'  Association 


****** 


Leadership  Council  Members: 

Alliance  for  Aging  Research 

Alzheimer's  Disease  and  Related  Disorders  Association,  Inc. 

American  Association  of  Homes  and  Services  for  the  Aging 

American  Association  of  Retired  Persons 

AFL-CIO  Department  of  Employee  Benefits 

AFSCME  Retiree  Program 

Association  for  Geroniology  in  Higher  Education 

American  Society  on  Aging 

B"Nai  B'Rith  Center  for  Senior  Housing  and  Services 

The  Geroniological  Society  of  America 
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Gray  Panthers 

Green  Thumb,  Inc. 

National  Asian  Pacific  Center  on  Aging 

National  Association  of  Area  Agencies  on  Aging 

National  Association  of  Foster  Grandparent  Program  Directors 

National  Association  of  Nutrition  and  Aging  Services  Programs 

National  Association  of  Retired  Federal  Employees 

National  Association  of  Retired  and  Senior  Volunteer  Program  Directors,  Inc. 

National  Caucus  and  Center  on  Black  Aged,  Inc. 

National  Committee  on  Preserve  Social  Security  and  Medicare 

National  Council  of  Senior  Citizens 

National  Council  on  the  Aging,  Inc. 

National  Osteoporosis  Foundation 

North  American  Association  of  Jewish  Homes  and  Housing  for  the  Aging 

Older  Women's  League 

United  Auto  Workers  Retired  Members  Department 
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Alabama  State  Bar 
Board  of  Bar  Commissioner! 


RESOLUTION 

WHEREAS,  the  104th  Congress  Is  presently  engaged  In  debate  concerning 
continuation  of  the  federal  component  of  funding  for  civil  legal  service* 
provided  through  the  Legal  Services  Corporation;  and 

WHEREAS,  this  Board  of  Bar  Comralss loners  has  affirmed  Its  support  of 
adequate  funding  for  the  Legal  Services  Corporation  first  by  resolution  In 
1988  and  then  again  by  resolution  In  1992;  and 

WHEREAS,  the  Board  of  Bar  Commissioners  at  this  time  desires  to  reaffirm 
Its  support  for  adequate  funding  of  the  Legal  Services  Corporation. 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Board  of  Bar  Commissioners 
hereby  reaffirms  its  resolution  of  February  28,  1992,  as  set  out  below  In 
full: 

"WHEREAS,  the  Alabama  State  Bar  Is  firmly  committed  to  the  principles  of 
equal  Justice  under  law;  and 

"WHEREAS,  access  of  all  citizens  to  legal  assistance  from  independent 
counsel  Is  essential  in  a  free  and  complex  society;  and 

"WHEREAS,  some  citizens  through  no  fault  of  their  own  lack  resources  to 
employ  legal  counsel. 

"NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Board  of  Commissioners  of  the 
Alabama  State  Bar: 

"(1)  Urges  the  Legal  Services  Corporation  to  seek  aufflcient  funding 
from  Congress  so  that  the  Legal  Services  Corporation  can  provide  legal  advice 
and  assistance  to  persons  who  lack  resources  to  employ  their  own  legal 
counsel;  and 

"(2)  Urges  Congress  to  maintain  a  commitment  to  providing  sufficient 
funding  for  the  assistance  of  those  who  through  no  fault  of  their  own  lack 
resources  to  employ  legal  counsel." 

DONE  this  the  3rd  day  of  February,  1995. 


Keith  B.  Norman,  Secretary 
Alabama  State  Bar 
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ETOWAH  COUNTY  BAR  ASSOCIATION 


RESOLUTION 

The  Etowah  County  Bar  Association  hereby  adopts  the  following 
resolution! 

whereas   the  104th  Congress  is  presently  engaged  in  debate 
concerning  continuation  of  ?he  federal  component  of  funding  for  civxl 
legll  services  provided  through  the  Legal  Service,  Corporation;  and 

WHEREAS,  the  Etowah  County  ^r  Association  at  this  J^^«ir" 
to  affirm  its  support  for  adequate  funding  of  the  Legal  Services 
Corporation;  and 

WHEREAS",  the  Etowah  County  Bar  Association  is  firmly  committed 
to  the  p-inciples  of  equal  justice  under  law;  eM 

WHEREAS   access  of  all  citizens  to  legal  assistance  from 
IndspSnt  counsel  is  essential  in  a  free  and  complex  jocl.ty,  and 

WHEREAS,  some  citizens,  through  no  fault  of  their  own.  lack 
resources  to  employ  legal  counsel. 

NOW.  THEREFORE.  BE  IT  RESOLVED  that  the  Etowah  County  Bar 
Association! 

-Ill   Uroes  the  Legal  Services  Corporation  to  seek  sufficient 

to  employ  their  own  legal  counsel »  and 

(21  Uraes  Congress  to  maintain  a  commitment  to  providing 
sufficient Ending  for  the  assistance  of  those  who,  through^ 
fault  of  their  own.  lack  resources  to  employ  legal  counsel. 

DONE  this  the  ^  —  day  of  March.  1995 


Etowah  County  8ar  Association 


Attest! 
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MOBILE  BAR  ASSOCIATION 
LEGAL  SERVICES  RESOLUTION 


The  Mobile  Bar  Association  hereby  adopts  the  following  resolution: 

WHEREAS  there  is  a  dire  need  for  legal  services  for  the  needy  and  disadvantaged;  and 

WHEREAS  lawyers  should  ensure  that  all  members  of  the  public  have  equal  access  to 
the  courts  and  legal  counsel  for  resolution  of  their  disputes  and  access  to  lawyers  when 
legal  services  are  necessary;  and 

WHEREAS  the  federal  government  is  a  primary  funder  of  Legal  Services  Corporation  and 
Legal  Services  Corporation  provides  legal  assistance  to  the  needy  and  disadvantaged  in 
Mobile  and  surrounding  counties  in  civil  cases;  and 

WHEREAS  the  population  in  Mobile  served  by  Legal  Services  Corporation  of  Alabama 
would  not  otherwise  have  access  to  the  legal  system  in  civil  cases  handled  by  Legal 
Services;  and 

WHEREAS  our  community  would  be  detrimentally  affected  if  Legal  Services  Corporation 
of  Alabama  were  unable  to  provide  legal  assistance  ir.  civil  cases; 

THEREFORE,  BE  IT  RESOLVED  that  the  Mobile  Bar  Association; 

1.  Urges  our  representatives  In  Congress  to  support  funding  of 
Legal  Services  Corporation  at  a  level  which  will  ensure  all  members  of  the 
public  equal  access  to  the  legal  system. 

2.  Urges  all  Mobile  area  attorneys  to  contact  their  Congressional 
representatives  and  convey  their  support  of  funding  of  Legal 
Services  Corporation. 


RESOLVED  ON  THIS  THE 


it     DAY  OFSWIajLL 


1995 


lii^/^&JU^-^  ^rr-" 
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MARSHALL  COUNTY  BAR  ASSOCIATION 

LEGAL  SERVICES  RESOLUTION 

The  Marshall  County  Bar  Association  hereby  adopts  the 
following  resolution: 

WHEREAS  there  is  a  dire  need  for  legal  services  for  the  needy 
and  disadvantaged;  and 

WHEREAS  lawyers  should  ensure  that  all  members  of  the  public 
have  equal  redress  to  the  courts  for  resolution  of  their 
disputes  and  access  to  lawyers  when  legal  services  are 
necessary;  and 

WHEREAS  the  federal  government  presently  funds  Legal  Services 
Corporation  to  provide  legal  assistance  to  the  needy  and 
disadvantaged  in  Marshall  and  surrounding  counties  in  c/Vil 
cases;  and 

WHEREAS  the  population  in  Marshall  County  served  by  Legal 
Services  Corporation  of  Alabama  would  not  otherwise  have 
access  to  the  legal  system  in  civil  cases;  and 

WHEREAS  our  community  would  be  detrimentally  affected  if 
Legal  Services  Corporation  of  Alabama  were  unable  to  provide 
legal  assistance  in  civil  cases; 

THEREFORE  BE  IT  RESOLVED  that  the  Marshall  County  Bar 
Association: 

1.  Urges  our  representatives  in  Congress  to  support 
adequate  funding  of  Legal  Services  Corporation  at  a  level 
which  will  ensure  all  members  of  the  public  equal  access  to 
the  legal  system. 

2.  Urges  all  Marshall  County  attorneys  to  contact  their 
congressional  representatives  and  convey  their  support  of 
adequate  funding  of  Legal  Services  Corporation. 


RESOLVED  ON  THIS  THE  ^/^(yDAY  OF  MARCH,  1995, 
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MONTGOMERY  COUNTY,  ALABAMA 
BAR  ASSOCIATION 


RESOLUTION 


WHEREAS,  the  104th  Congress  is  presently  engaged  in 
debate  concerning  continuation  of  the  federal  component  of  funding 
for  civil  legal  services  provided  through  the  Legal  Services 
Corporation;  and 

WHEREAS,  the  Montgomery  County  Bar  Association  has  worked 
actively  with  Legal  Services  Corporation  of  Alabama  and  understands 
fully  the  value  of  Legal  Services  Corporation  and  the  necessity  for 
its  provision  of  legal  services  to  the  poor;  and 

WHEREAS,  the  Montgomery  County  Bar  Association  is  firmly, 
committed  to  the  principles  of  equal  justice  under  law;  and 

WHEREAS,  access  of  all  citizens  to  legal  assistance  from 
independent  counsel  is  essential  in  a  free  and  complex  society;  and 

WHEREAS,  some  citizens  through  no  fault  of  their  own  lack 
resources  to  employ  legal  counsel;  and 

WHEREAS,  the  Montgomery  County  Bar  Association  at  this 
time  desires  to  affirm  its  support  for  adequate  funding  of  the 
Legal  Services  Corporation. 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Montgomery  County 
Bar  Association: 

(1)  Urges  the  Legal  Services  Corporation  to  seek 
sufficient  funding  from  Congress  so  that  the  Legal  Services 
Corporation  can  provide  legal  advice  and  assistance  to  persons  who 
lack  resources  to  employ  their  own  legal  counsel;  and 

(2)  Urges  Congress  to  maintain  a  commitment  to  providing 
sufficient  funding  for  the  assistance  of  those  who  through  no  fault 
of  their  own  lack  resources  to  employ  legal  counsel. 

DONE  this  the  8th  day  of  March,  1995. 


peland/Preszdei 


Lee  H .  Cope  land  /President 
Montgomery  County  Bar  Association 
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RUSSELL  COUNTY  BAR  ASSOCIATION 
LEGAL  SERVICES  RESOLUTION 

The  Russell  County  Bar  Association  hereby  adopts  the  following  resolution: 

WHEREAS,  there  is  a  dire  need  for  legal  services  for  the  needy  and  disadvantaged;  and 

WHEREAS,  lawyers  should  ensure  that  all  citizens  have  equal  access  to  the  courts  for 
resolution  of  their  disputes  and  access  to  lawyers  when  legal  services  are  necessary;  and 

WHEREAS,  despite  the  efforts  of  local  attorneys  in  providing  pro  bono  services  the  poor 
persons  in  Russell  County  served  by  Legal  Services  Corporation  of  Alabama  would  not 
otherwise  have  access  to  the  legal  system;  and 

WHEREAS,  the  federal  government  is  a  primary  funding  source  of  the  Legal  Services 
Corporation,  which  in  turn  funds  Legal  Services  Corporation  of  Alabama  in  providing  legal 
assistance  to  poor  persons  in  Alabama;  and 

WHEREAS,  our  community  would  be  detrimentally  affected  if  Legal  Services  Corporation  of 
Alabama  were  unable  to  provide  legal  assistance  in  civil  cases; 

THEREFORE,  BE  IT  RESOLVED  that  the  Russell  County  Bar  Association: 

1 .  Urges  our  representatives  in  Congress  to  support  continued  funding  of  Legal 
Services  Corporation  at  a  level  which  will  ensure  all  members  of  the  public  equal  access  to 
the  legal  system. 

2.  Urges  all  Russell  County  attorneys  to  contact  their  congressional 
representatives  and  convey  their  support  of  continued  and  sufficient  funding  of  Legal 
Services  Corporation. 

RESOLVED  ON  THIS  THE  28TH  DAY  OF  FEBRUARY,  1995. 


CluJj&J& 


PRESIDENT 
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Los  Angeles  County  Bar  Association 
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LOS  ANGELES  COUNTY  BAR  ASSOCIATION 

Legal  Services  for  the  Poor  Committee 
April  7,  1995 

RESOLUTION  SUPPORTING  THE  LEGAL  SERVICES  CORPORATION 

Adopted  by  the  Board  of  Trustees 

on  April  26.  199S 


WHEREAS,  equal  justice  is  fundamental  to  the  American 
system  of  laws  and  government;  and 

WHEREAS,  the  inability  to  obtain  legal  counsel  denies 
access  to  equal  justice  to  individuals  with  legal  needs;  and 

WHEREAS,  representation  of  individuals  who  cannot 
afford  legal  counsel  is  essential  to  the  fair  and  efficient 
operation  of  American  court  systems;  and 

WHEREAS,  Congress  created  the  Legal  Services 
Corporation  in  1974  to  provide  legal  assistance,  to  those 
unable  to  afford  legal  counsel  and  to  serve  the  ends  of 
justice;  and 

WHEREAS,  the  continued  operation  of  the  Legal  Services 
Corporation  is  indispensable  to  the  guarantee  of  equal 
justice,  to  ensure  access  to  the  courts  for  those  otherwise 
unable  to  afford  legal  representation,  and  to  maintain  the 
fair  and  efficient  operation  of  the  courts ; 

NOW,  THEREFORE,  BE  IT  RESOLVED  THAT  the  Los  Angeles 
County  Bar  Association  strongly  urges  Congress  to  support 
the  reauthorization  of  and  continued  and  adequate  funding 
for  the  Legal  services  Corporation  to  enable  it  to  carry  on 
and  perform  its  vital  role  in  the  efficient  administration 
of  justice  in  the  united  States  without  restrictions  that 
would  Interfere  with  the  representation  of  eligible  clients. 


153 


BKflOLOTIOS   atnUPOETIltq    LEGAL    8KRYICZ9    TBXQ1B4 

ADOPTED   BY  TBI   BOARD   OX   OOTSSUrOBE, 

■TATE   BAA   OF    CAIiIITOBJaA 

JAHUAAT  21,    lt»9 

WHEREAS,  the  non-profit  Legal  Services  Corporation  was 
established  to  facilitate  federal  funding  of  locally-controlled 
non-profit  organization*  throughout  the  country  which  would  provide 
free  civil  legal  service*  for  the  poor,  furthering  the  goal  of 
equal  Justice  in  America;  and 

WHEREAS,  the  Legal  Services  Corporation  fulfills  its  pass- 
through  function  with  a  mininal  anount  of  staffing  and  overhead 
(less  than  3%  of  revenue),  ensuring  that  nearly  all  of  the  funds 
are  made  available  to  help  impoverished  clients  at  the  local  level; 
and 

WHEREAS,  the  cost-effective  expenditure  of  federal  dollars  is 
leveraged  by  local  providers  resulting  in  expanded  private 
partnerships  to  address  the  legal  needs  of  the  poor;  and 

WHEREAS,  local  programs  which  are  recipients  of  federal  funds 
set  local  priorities  for  the  use  of  those  funds,  based  on  input 
from  the  local  client  and  legal  communities,  resulting  in  most 
legal  work  being  provided  in  the  area  of  housing,  health,  income 
maintenance,  education,  employment,  family,  and  consumer  lav  — 
areas  which  are  of  critical  importance  to  the  client  community;  and 


legal  services  programs  provide  civil  law 
enforcement,  offering  legal  help  to  the  poor  who  are  the  victims  of 
domestic  violence,  elder  abuse,  or  consumer  fraud;  and 


legal  services  programs  provide  Invaluable  legal 
assistance  to  their  client  community  so  as  to  prevent  future  legal 
problems,  such  as  helping  prevent  hoaelessness  which  ia  disastrous 
to  the  olient  involved  as  well  as  costly  to  the  entire  community; 
ensuring  the  receipt  of  child  support  payments  so  as  to  keep  the 
mother  and  children  off  welfare;  or  providing  outreach  and 
education  to  impoverished  clients  to  help  clients  become  self- 
sufficient;  and 

WHDuna,  in  1974  President  Nixon  signed  the  Legal  Services 
Corporation  Act  based,  in  part,  on  the  findings  that: 

"...providing  legal  assistance  to  those  who  face  an 
economic  barrier  to  adequate  legal  counsel  will  service 
best  the  ends  of  justice  and  assist  in  improving 
opportunities  for  low- income  persons  consistent  with  the 
purposes  of  this  [Act];  ..."  and 
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•*... attorney*  providing  legal  assistance  must  have  full 
freedom  to  protect  the  best  interests  of  their  clients  in 
keeping  with  the  Code  of  Professional  Responsibility,  the 
Canons  of  Ethics,  and  the  high  standards  of  the  legal 
profession;"  and 

whkjuob,  in  1992  Supreme  Court  Justice  Sandra  Day  O'Connor 
stated,  "There  has  never  been  a  vider  gulf  betveen  the  need  for 
legal  services  and  the  provision  of  legal  services";  and  In  1990  a 
atudy  documented  that  only  15.2%  of  the  legal  needs  of  California's 
poor  were  being  net;  end 

waxafiaJ,  the  Legal  Services  Corporation  currently  provides 
over  $45  Million  in  funding  to  prograas  throughout  California, 
representing  a  significant  percentage  of  all  funding  available  for 
such  programs;  and 

KHXRKA8,  the  Board  of  Governors  of  the  State  Bar  of  California 
has  consistently  supported  federal  funding  for  legal  services 
prograas  because  of  the  critical  role  they  play  in  ensuring  equal 
justice  in  this  country  and  because  there  continues  to  be  a  great 
unmet  need  for  legal  services  which  has  becone  progressively  worse 
for  over  a  decade;  and 

•HZ&KAS,  access  to  legal  representation  is  an  essential 
element  in  achieving  a  stable,  functional  justice  system  in  which 
Californiana  can  trust;  and 

WHZRBam,  reports  indicate  that  a  bill  may  soon  be  introduced 
to  eliminate  federal  funding  for  the  Legal  Services  Corporation, 
and  that  there  may  be  proposals  to  severely  restrict  the  type  of 
legal  work  which  can  be  done  on  behalf  of  the  poor,  which  would  be 
extremely  detrimental  to  the  millions  of  poor  persons  who  rely  on 
the  assistance  of  legal  services  programs  to  avail  themselves  of 
rights  conferred  by  laws  that  local,  state  and  federal  entities 
have  enacted; 

vow  THKJLtroas  bi  XT  RESOLVED  the  Board  of  Governors .  of  the 
state  Bar  of  California  opposes  the  significant  reduction  or 
the  elimination  of  funding  for  the  Legal  Services  Corporation 
and  is  concerned  about  the  imposition  of  any  additional 
restrictions  on  the  activities  of  legal  services  attorneys 
that  would  reduce  the  delivery  of  legal  services  to  the  poor. 
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COLORADO  BAR  ASSOCIATION 
RESOLUTION 


"WHEREAS,  (he  Colorado  Bar  A»odarloa  fa  commlacd  to  the  principle  of  equal  /us tic e 

under  km;  and 

WHEREAS,  the  Colorado  Bar  Assodatian  recognizes  the  need  for  rcjxwenBdon  of  the 
indigent  la  CMI  matters;  ted 

WHEREAS,  the  Colorado  Bar  Association  understands  rha!  meeung  the  need  for  civil  legal 

servioej  to  the  Indigent  require*  a  partnership  of  federal  and  local  funding  and  volunteer 
jupport  from  the  private  bar,  and 

WHEREAS,  the  Colorado  Rules  of  Professional  Conduct  state  thai  lawyers  have  a 
responsibility  to  help  make  legal  aaaisoance  available  to  those  who  need  it  but  cannot  afford 

it; 

NOW,  THEREFORE.  BEET  RESOLVED,  thai  che  Colorado  Bar  Assodation  reaffirms  Us 
long  standing  support  for  adequme  federal  ftmdJng  for  legal  acnlcca  to  the  poor  trui  tcs 
strong  opposition  so  any  reducdon  In  federal  funding  or  any  federajtegtsladcfflrlw  restricts 
legal  service*  kwycra  In  seeking  vigorously  thdr  dlentola^^objxtrvo  as  required  bjr 
(he  Colorado  Rule*  of  Professional  Conduct; 

KH9QLVED  HJKIHKK,  thai  the  CoJoodo  HarA«xttion»Whx>d2etoofficexjandscairio 
tJtfl  all  vtinn  necetjary  tn  obtain  aderpum  (nWal  fi  inding  and  In  oppoan  any  reduction  In 
federal  funding  or  restrictions  on  the  scope  of  advocacy  presided  by  legal  •crvioea 
auumeyaj 

RESOLVBDfUQliER,  that  the  Colorado  Bar  Assoclatkan  urge  local  bar  associarlonaki 

Colorado  to  adopt  similar  rcsolutionj  and  co  conimurJOM  their  resoh^oo6  and  support 
for  the  above  principles  to  thdr  rcrreseaailvalDCongfessi 


Adopted  bythe  Board  of  Governor!  of  the  Colorado  Bar  Association  on  January  7. 1995- 


Similar  resolutions  have  been  adopted  by  Boulder  County  SarAssodailon 

Denver  Bar  Association 
B  Paso  County  Bar  Association 

Fliv  Judicial  District  Ilaf  Association 


21-180    96-6 
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State  Bar  of  Georgia 


(►*-£•.. 


Resolution 


WHEREAS,  the  Stale  Bar  of  Georgia  recognizee  that  access  to  juetlce  was 
one  of  the  founding  precepts  of  our  country,  w  stated  In  the  Preamble  to  the 
United  States  Constitution; 

WHEREAS,  the  SUU  Bar  of  Georgia  acknowledge*  that  the  legal  needs  of 
all  Georgians  cannot  be  roet  6olcly  by  the  work  of  private  practitioners,  and 
that  the  specialized  legal  needs  of  low-income  people  demand  specialized 
knowledge; 

WHEREAS,  th:  State  Bar  of  Georgia  believes  that  legal  services  can  be  most 
efficiently,  economically,  and  effectively  provided  to  Georgians  of  all  economic 
levels  through  •>  pnrliKrship  between  private  practitionera  contributing  by  way  of 
volunteer  and  reduced-fee  programs,  and  legal  services  6taff  ottorneys; 

NOW  THEREFORE  DE  IT  RESOLVED  THAT,  the  Stat*  Bar  of  Georgia 
fully  supports  the  two  legal  services  programs  which  serve  low-lncvnie 
Georgians,  the  Atlanta  Legal  Aid  Society  and  the  Georgia  Legal  Services 
Program,  recognizing  that  the  lenders  and  other  member*  of  the  Slate  Bur 
were  instrumental  In  the  founding  and  growth  of  these  programs; 

RESOLVED  FURTHER,  that  the  State  Bar  of  Georgia  supports  full 
funding  of  legal  services  to  the  poor,  ot  a  level  Which  Insures  access  to  legal 
services,  through  a  combination  of  federal,  state,  and  local  funding: 

RESOLVED  FURTHER,  that  the  State  Bar  of  Georgia  reiterates  its 
support  for  legislation  concerning  the  Legal  Services  Corporation  which 
allows  legal  services  lawyers  to  represent  their  clients  fully,  zealously  and 
consistently  ■with  professional  responsibility: 

RESOLVED  FURTHER,  that  the  State  Bar  of  Georgia  urges  local  bar 
associations  li\  Georgia  to  adopt  resolutions  tlmilar  to  this  one  and  to 
conununicate  their  resolutions  to  their  Congressional  delegate*. 


This  7th  day  of  January,  1995- 


harold  t:  danxel,  jr. 

President 


President-elect 


600  The  Hurl  Suiting  *  Alljntj  Cut,  XiJCU  •  no*]  S274700 
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RESOLUTION  OF  THE  INDIANA  STATE  BAR  ASSOCIATION 


WHEREAS,  Legal  Services  Corporation,  a  private  non-profit  entity  was  established 
by  Congress  to  help  provide  equal  access  to  justice  under  the  law  for  all  Americana  in 
1974,  with  bipartisan  sponsorship  and  the  support  of  the  administration;  and 

WHEREAS,  since  that  time.  Legal  Services  Corporation,  through  its  neighborhood 
law  offices  operating  across  the  country,  Including  the  state  of  Indiana,  provides  services 
to  more  than  1.7  million  clients  per  year,  benefiting  approximately  5  million  Individuals,  the 
majority  of  them  children  living  in  poverty;  and 

WHEREAS.  Legal  Services  Corporation  also  engages  in  activities  to  involve  private 
attorneys  In  the  delivery  of  legal  services  to  the  poor,  Including  attorneys  all  across  the 
state  of  Indiana  whose  pro  bono  activities  are  organized  under  its  auspices;  and 

WHEREAS,  notwithstanding  these  efforts,  Legal  Services  Corporation  finds  itself 
underfunded  and  understaffed  and  is  forced  to  turn  away  a  significant  number  of 
prospective  clients  and  to  ration  its  services; 

NOW.  THEREFORE,  BE  IT  RESOLVED  that  the  Indiana  Slate  Bar  Association 
wholeheartedly  supports  continued  funding  for  Legal  Services  Corporation  by  the  United 
States  government  at  a  level  at  least  equal  to  that  provided  by  Congress  during  the  past 
few  years  with  additional  funding  to  be  considered  as  resources  are  deemed  available 
and  the  lega1  needs  of  low  income  citizens  continue  to  be  unmet 


(Adopted  by  the  Board  of  Governors, 
February  16,  1995) 

(Adopted  by  the  House  of  Delegates, 
February  17.  1995) 
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...,m»pxn  countynia'r-" AJaoclaCi-on 

Govt rn log    Council 

January   10,    1995 
RESOLUTION  OF 
HENNEPIN  COUNTY  BAR  ASSOCIATION 
REGARDING  LEGAL  SERVICES  CORPORATION 

WHEREAS,  the  Hennepin  County  Bar  Association  (HCBA)  has  a  firm  commitment  to  the 
principle  of  equal  justice  under  law  for  aQ  dozens;  and 

WHEREAS,  equal  justice  require*  access  to  legal  counsel;  and 

WHEREAS,  there  is  a  serious  and  continuing  need  for  low-Income  persons  in  Hennepin  County 
to  receive  a  full  range  of  expert  legal  advice  and  representation  in  civil  mitten  for  which  they 
cannot  afford  private  counsel;  and 

WHEREAS,  Congress  has  found  In  the  Legal  Services  Corporation  Act  (PL  93-355  sec 
1001(5),  42  USC  2996  et  seq.]  that  'To  preserve  its  strength,  the  legal  services  program  must 
be  kept  free  from  the  influence  or  use  by  it  of  political  pressure*;  and 

WHEREAS,  the  HCBA  believes  that  the  nation  can  honor  its  commitment  to  equal  justice  only 
through  a  public-private  partnership  including  a  strong  and  independent  legal  services  program; 
and 

WHEREAS,  the  HCBA  supports  funding  of  the  national  Legal  Services  Corporation  and  opposes 
restrictions  on  the  free  exercise  of  independent  professional  judgment  of  legal  services  lawyers 
in  representing  eligible  clients;  and 

WHEREAS,  federal  funding  for  legal  services  for  the  poor  was  cut  by  25  %  in  1982  and  has  not 
yet  been  restored  even  to  the  real  dollar  funding  level  of  1981,  and 

WHEREAS,  the  Legal  Services  Corporation,  which  has  strong,  positive  and  reputable 
leadership,  needs  adequate  funding  to  carry  out  the  Legal  Services  Corporation  Act's  mandate 
of  delivering  high  quality  service  to  eligible  clients  in  the  most  economical  end  effective  manner, 
and 

WHEREAS,  the  legal  services  program  in  Hennepin  County,  the  Minneapolis  Legal  Aid  Society, 
and  the  private  bar  in  Hennepin  County  have  an  effective  partnership,  enhancing  the  delivery 
of  legal  services  to  eligible  clients  in  Hennepta  County;  and 

WHEREAS,  the  private  bar  through  the  Hennepin  County  Bar  Association  -  Volunteer  Lawyer 
Network  (formerly  Legal  Advice  Clinics)  has  been  represendng  low-income  clients  without 
compensation  since  19oo;  and 
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WHEREAS,  the  private  bar  is  able  to  provide  effective  volunteer  legal  services  to  low-Income 
resident  of  Hennepin  County  In  part  became  of  the  partnership  with  the  Minneapolis  Legal  Aid 
Society  and  support  services  provided  by  it;  and 

WHEREAS,  although  the  private  bar  |j  working  on  Increasing  the  number  of  attorney  i  donating 
legal  services,  it  Is  not  possible  for  private  attorneys  to  meet  more  than  a  relatively  small  portion 
of  the  unmet  need  for  civil  legal  services  through  donated  representation;  and 

WHEREAS,  poverty  census  Increased  36*  (from  68.573  to  93.338)  from  1980  to  1990  in 
Hennepin  County  and  requests  for  legal  assistance  have  grown  similarly  while  federal  Legal 
Services  Corporation  dollars  have  dropped  by  over  40*;  and 

WHEREAS,  Minnesota's  federally-funded  legal  services  programs  report  that  they  turn  down 
at  least  20,000  persona  I  year  for  services  and  many  others  do  not  call  to  request  service  because 
of  the  limited  resources  of  the  legal  services  offices  and  a  large  part  of  this  unserved  population 
is  In  Hennepin  County,  and 

WHEREAS,  the  Minnesota  Legislature,  the  Hennepin  County  Board,  the  United  Way  of 
Hennepin  County  and  private  foundations  provide  funding  to  Minnesota*!  federally- funded  legal 
services  programs  to  perform  services  determined  to  be  priorities  by  those  entities,  rely  on  the 
Legal  Services  Corporation's  monitoring  and  other  strict  accountability  mechanisms,  and  would 
be  less  likely  to  provide  any  support  if  additional  restrictions  are  placed  by  Congress  on  how 
non-federal  funds  can  be  spent;  and 

WHEREAS,  although  the  bar  has  a  significant  responsibility  to  help  ensure  equal  access  to 
Justice  for  all,  regardless  of  means,  all  members  of  our  society  ultimately  share  that 
responsibility; 

NOW,  THEREFORE,  BE  IT  RESOLVED: 

1.  The  Congress  pass  legislation  reauthorizing  the  Legal  Services  Corporation,  protecting 
tha  free  exercise  of  independent  judgment  of  legal  cervices  lawyers  in  (heir  representation 
of  eligible  clients  and  protecting  the  ability  of  legal  services  lawyers  to  pursue  for  their 
clients  the  full  range  of  legal  remedies  that  a  private  attorney  can  seek  for  more  affluent 
clients; 

2.  The  Congress  support  the  Legal  Services  Corporation's  request  for  adequate  funding; 

3.  The  Congress  protect  the  right  of  private  funding  sources  to  determine  the  purposes  for 
which  their  funds  may  be  used  by  legal  services  programs; 

4.  The  Congress  oppose  any  change  to  the  organisation  or  funding  of  legal  services  which 
would  subject  programs  to  control  by  persons  or  governmental  entitles  whose  interests 
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might  conflict  with  Independent  effective  representation  of  clients  by  legaj  s^icei 
attorneys; 

The  Congress  continue  funding  for  the  federal  Legal  Service!  Corporation  u  outlined 
above  and  not  include  legal  service*  funding  in  block  grants  to  the  statu; 

The  Congress  protect  the  access  of  migrant  workers  and  Native  Americans  to  the 
specialized  legal  services  needed  to  deal  with  their  unique  problems; 

The  Congress  protect  the  national  and  sate  support  eenters  whose  services  enhance  the 
efficiency  and  effectiveness  of  field  programs  and  which  enjoy  the  overwhelming  support 
of  field  programs; 

The  HCBA  devote  Whatever  leadership  and  staff  resources  are  necessary  to  support 
efforts  to  achieve  the  goals  described  in  this  resolution. 


•3 
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HEW  HAMPSHIRE   BAfi  ASSOCIATION 
BOAJU)  OF  COVECHORS 


RESOLUTION 


WHEREAS,  the  New  Hampshire  Bar  Association  has  a  long  tradition  of  commitment 
to  and  support  for  adequate  legal  services  for  the  poor;  and 

WHEREAS  the  New  Hampshire  Bar  Association  has  in  the  past  supported  adequate 
federaf  undin   J  leg./servlces  to  the  poor  which  allows  for  allocat  on  of 
resources  and  determination  of  program  priorities  to  be  Bade  at  the  state  and  local 
level;  and 

WHEREAS  the  federal  Legal  Services  Corporation  Is  the  organization  charged  by 
CongreTwUh  funding  legal  services  programs  throughout  the  country  to  deliver 
legal  services  to  the  poor;  and 

WHEREAS,  the  future  of  the  Legal  Services  Corporation  Is  at  a  critical 
Juncture;  and 

WHEREAS,  It  is  imperative  that  bar  associations  and  others  concerned  with 
equal  access'to  Justice  and  legal  services  for  the  poor  continue  to  W«»  support 
for  the  civil  legal  services  delivery  system  which  has  served  the  legal  needs  of 
the  country's  poorest  citizens  for  the  past  29  years;  and 

WHEREAS,  the  important  services  provided  by  New  Hampshire  Legal  Assistance  and 
the  New  Hampshire  Pro  Bono  Referral  System  receive  essential  support  from  the  Legal 
Services  Corporation; 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  New  Hampshire  Bar  Association  Board  of 
Governors,  in  furtherance  of  its  goals  and  responsibility  to  promote  the 
availability  of  legal  services  so  that  the  poor  in  New  Hampshire  have  access  to  the 
courts  to  protect  ?helr  legal  rights,  urges  .11  members  o  the  New  Hampshire 
Congressional  delegation  to  support  adequate  funding  for  he  Legal  Services 
Corporation  to  address  the  tremendous  unmet  need  for  civil  legal  services  for  the 
poor. 

BE  IT  FURTHER  RESOLVED  that  the  New  Hampshire  Bar  Association  strongly  opposes 
any  amendments  to  the  Legal  Services  Corporation  Act  to  restrict  legal  ""*«*  »nd 
pro  bono  programs  in  their  use  of  IOLTA  and  other  government  and  private  «»nles, 
create  obstacles  to  low  income  people  to  obtaining  Justice  in  the  cour  s  and  legal 
system;  Impinge  on  confidentiality  between  attorneys  and  their  clI<nts-  or  s„vlces 
dismantle  local  control  and  destroy  the  effectiveness  of  the  current  legal  services 
delivery  system. 


Cd,^,  /9<f .  dl£_ 


Date 


President 
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HUDSON  COUNTY  DAK  ASSOCIATION 
RESOLUTION 

WHEREAS,    the   HUDSON  COUNTY  BAR  ASSOCIATION  has   historically  been  a 
proponent  of   the  principles  of  equal  justice  and  equal   access  to  tha  courts 
for  all  Hudson  County   residents  without  regard   to   income;    and 

WHEREAS,    the   HUDSON  COUNTY  BAR  ASSOCIATION  has   always   strongly 
supported  Hudson  County   Legal   services,    an   independent   national  Legal 
Services   Corporation   and  adequate    federal    funding    for    legal    services  to   the 
poor  of   our   county   and   nation;    and 

WHEREAS,    the   HUDSON  COUNTY  RAR  ASSOCIATION  has  shown   its   support   for 
the   foregoing  principles   by   cosponsoring   a   volunteer   attorney   referral 
system  with  Hucison  County  Legal   Services  and   encouraging   all  private 
attorneys  to  participate   and  by  appointing  concerned  and  coranitted  nembers 
to  the   board  of  directors   of   Hudson  County   Legal   Services; 

NOW  THEREFORE  BE  IT  RESOLVED  on  this  I6th  day  of  February,  1995  that  tha 
HUDSON  COUNTY  BAR  ASSOCIATION  voices    its   continued   strong   support  for 
Hudson  County  Legal   Services   and  for  the  national   Legal  Services  system  as 
it  nov  exists;    and 

BE  IT  FURTHER  RESOLVED  that  all  New  Jersey  members  of  the  D.S.    Rouse 

of  Representatives,    the  U.S.    Senate  and  the  Governor  of  the  state  of  New 

Jersey  be,   and  they  hereby  are,   urged  to: 

-recognize  the  importance  of  the  Legal   Services  program 
to  our  justice  system  and  the  damage  which  would  be 
done  to  that   system  should  Legal   Services  be 
dismantled; 

-continue   to   appropriate  funds    in  adequate  and 
sufficient  amounts   to   allow  legal   services    for  poor 
people  to  continue  without  diminution;    and 

BE  IT  FURTHER  RESOLVED  that  the  Executive  Director  of  the  HUDSON 
COUNTY  BAR  ASSOCIATION  is    Instructed  to  forward   a  copy  of  this  Resolution 
to  each  New  Jersey  member  of  the  U.S.   House  of  Representatives,   the  U.S. 
Senate,    and  the  Governor  of  the  State  of  New  Jersey  as  well  as  the  American 
Bar  Association,    the  New  Jersey   state  Bar  Association,    Legal  Services  of 
New   Jersey   aj>d    the    Legal    Services   Corporation. 
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NEW  JERSEY 
ASSOCIATION  OF  COUNTY  BAR  PRESIDENTS 
RESOLUTION 


WHEREAS,  the  ASSOCIATION  OF  COUNTY  BAR  PRESIDENTS  is  a 
proponenc  of  ;hc  principles  of  equal  justice  and  equal  access  to  the  couru  for  all  resident* 
without, -cgard  to  income;  and 

WHEREAS,  the  ASSOCIATION  OF  COUNTY  BAR  PRESIDENTS  strongly 
supports  County  Legal  Services,  Legal  Services  of  New  Jersey  and  independent  national 
Legal  Services  Corporation  and  adequate  federal  funding  for  legal  servicet  to  the  poor  of 
our  county  and  nation;  and 

WHEREAS,  the  ASSOCIATION  OF  COUNTY  BAR  PRESIDENTS  supports  the 
foregoing  principles  by  encouraging  all  private  attorneys  to  participate  in  Legal  Services 
programs  and  by  appointing  concerned  and  committed  members  to  the  board  of  directors 
of  the  various  County  Legal  Services  organizations; 

NOW  THEREFORE  BE  IT  RESOLVED  on  thU  30th  day  of  March,  1995  that  the 
ASSOCIATION  OF  COUNTY  BAR  PRESIDENTS  voices  its  cominued  strong  support 
for  Legal  Services  and  for  the  national  Legal  Services  system  as  it  sow  exists;  and 

BELT  FURTHER  RESOLVED  that  all  New  Jersey  members  of  the  U.  S.  House  of 
Representatives,  the  U.  S.  Senate  and  the  Governor  of  the  State  of  New  Jersey  be,  and  they 
hereby  are,  urged  to: 
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-  recognize  the  importance  of  the  Legal  Services  program  to 
our  justice  systems  and  the  damage  which  would  be  done  to 
that  system  should  Legal  Services  be  dismantled; 

•  continue  to  appropriate  funds  in  adequate  and  sufficient 
amounts  to  allow  legal  services  for  poor  people  to  continue 
without  diminution;  and 


BE  IT  FURTHER  RESOLVED  that  the  President  of  the  ASSOCIATION  OF 
COUNTY  BAR  PRESIDENTS  is  instructed  to  forward  a  copy  of  this  Resolution  to  each 
New  Jersey  member  of  the  U.  S.  House  of  Representatives,  the  U.  S.  Senate,  and  the 
Governor  of  the  State  of  New  Jersey  as  well  as  the  American  Bar  Association,  the  New 
Jersey  State  Bar  Association,  Legal  Services  of  New  Jersey  and  the  Legal  Services 
Corporation, 


ASSOCIATION  OF  COUNTY  BAR  PRESIDENTS 
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SUSSEX  COUNTY  BAR  ASSOCIATION 

c/o  William  J.  McGovern,  III,  President 

P.O.  Box  8,  115  Spring  Street,  Newton,  New  Jersey  0786 

(19941995) 


OFFICERS 

WILLIAM  i    McGOVERN.  m.  PRESIDENT 
THOMAS  N    RYAN.  Presidem-Elect 
MICHAEL  i   HOLUB,  Vic*  President 
CARL  W.  NELSON.  Secretary 
DOLORES  M   BLACKBURN.  Treasurer 


THOMAS  E   BRACKEN, 

Immediate  Past  President 
ROGER  W    THOMAS 

Delegate  10  N  J    State  Bar  Association 


TRUSTEES 

CYNTHIA  M.  COLLINS 

GEORGE  T.  DAGGETT 

MAKK  GRUBER 

PETER  J    LAEMERS 

MEGAN  A    WARD 


April  18,  1995 


Hon.  William  ].  Martini 
1064  Pompton  Avenue 
Cedar  Grove,  NJ    07009 


Dear  Representative  Martini: 


RE:   LEGAL  SERVICES  CORPORATION  FUNDING 


I  am  writing  to  voice  the  strong  and  unanimous  support  of  the  membership  of  the  Sussex 
County  Bar  Association  for  the  continuation  of  present  levels  of  federal  funding  for  the  Legal 
Services  Corporation.  The  Sussex  County  Bar  Association  has  formally  endorsed  this  position, 
and  Resolution  of  SCBA  is  enclosed. 

To  put  It  bluntly,  we  view  any  reduction  of  current  funding  levels  as  creating  a  crisis  situation. 
The  current  funding  levels  are  Indeed,  In  the  view  of  many,  far  from  adequate  and  allow  only 
a  fraction  of  the  needy  to  avail  themselves  of  legal  services  to  protect  their  basic  rights.  The 
public  interest  is  protected  and  well-served  by  continuing  to  maintain,  at  a  bare  minimum, 
current  funding  levels. 

Please  join  with  us  in  urging  that  the  current  federal  funding  levels  be  maintained. 

Your  vote  in  this  regard  is  of  key  importance  to  all  New  Jerseyans. 

/ours. 


W]M,lll:glh 

Enc. 

cc:    attached  mailing  list 


William  J.  McGovern,  III,  President 
Sussex  County  Bar  Association 


/ 
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RESOLUTION  OF  THE  SUSSEX  COUNTY  BAR  ASSOCIATION 


RESOLUTION  TO  SUPPORT  THE  CONTINUATION  OF  FEDERAL 
FUNDING  FOR  THE  LEGAL  SERVICES  CORPORATION 


WHEREAS,  the  Sussex  County  Bar  Association  has  historically  supported 
principles  of  equal  justice  and  equal  access  to  the  courts  on  behalf  of  the  Sussex  County 
residents  without  regard  to  income;  and 

WHEREAS,  this  support  has  been  demonstrated  in  part  by  the  Sussex  County  Bar 
Association's  supporting  the  providing  of  legal  assistance  provided  by  Somerset-Sussex 
Legal  Services  by  acting  as  a  co-sponsor  of  the  Legal  Services'  Private  Attorney 
Involvement  Program,  a  program  whereby  private  attorneys  represent  low-income  clients 
without  fee  in  many  and  varied  civil  legal  matters  and  each  year  encourages  its  members 
to  participate  in  this  program  and  such  activities;  and 

WHEREAS,  the  Sussex  County  Bar  Association  recognizes  the  National  Legal 
Service  Corporation  Act  (P.'L  93-355  (197*y)  and  later  amendments,  and  supports  the 
National  Legal  Services  Corporation  in  its  administration  of  the  national  program;  and 

WHEREAS,  the  Sussex  County  Bar  Association  strongly  supports  the  continuation 
of  federal  funding  for  civil  legal  assistance  as  currently  provided  through  the  National 
Legal  Services  Corporation  and  its  financial  support  of  organizations  such  as  Somerset- 
Sussex  Legal  Services;  now  therefore 

BE  IT  RESOLVED,  by  the  Sussex  County  Bar  Association,  that  the  Association 
urges  the  Congress  of  the  United  States  of  America  to  continue  to  authorize  and  fund  the 
Legal  Services  Corporation  at  a  level  at  least  equal  to  current  funding  levels,  thus  enabling 
Somerset-Sussex  Legal  Services  and  other  similar  agencies  to  continue  to  meet  the  civil 
legal  needs  of  Sussex  County's,  and  the  Nation's,  low-income  residents. 

BE  IT  FURTHER  RESOLVED,  that  a  copy  of  this  Resolution,  duly  certified  to 
be  a  true  copy,  be  transmitted  to: 

A.  The  Honorable  William  Bradley  and  the  Honorable  Frank 
Lautenberg,  United  States  Senators  for  New  Jersey; 

B.  The  Honorable  Margaret  (Marge)  Roukema,  and  the  Honorable 
Rodney  Frelinghuysen,  United  States  Representatives  for  Sussex 
County; 

C.  The  President  of  the  New  Jersey  State  Bar  Association; 

D.  The  Presidents  of  Warren,  Morris,  and  Hunterdon  County  Bar 
Associations;  and 

E.  Such  other  persons  as,  in  the  opinion  of  the  President  or  the 
Executive  Committee,  may  be  proper  recipients  of  this  Resolution. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original  Resolution  adopted-"by  the 
Sussex  County  Bar  Association  at  its  General  Membership  Meeting  held  on  April  /%, 
1995. 


Carl  W.  Nelson,  Esq. 
Secretary 
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JUBOLOTICW 


WKEJOfl,  at  the  urging  of  bar  associations  throughout  the  country,  the 
Congress  of  the  United  States  of  America  recognized  the  legal  needs  of 
America's  poor  in  L974  by  establishing  the  Legal  Services  Corporation  and  has 
made  appropriations  each  year  thereafter  in  order  that  low- income  citizens 
may  have  meaningful  access  to  the  American  system  of  justice;  and 

WHEREM,  the  fundamental  principles  of  our  democracy  mandate  equal  justice 
for  all,  without  regard  to  race,  creed,  gender,  age  or  economic  condition; 
and 

khfrebs,  the  Legal  Services  Corporation  has  requested  continued  funding  from 
the  Congrese  of  the  United  States  for  the  delivery  of  legal  services  to  those 
who  can  not  afford  counsel  in  civil  casec;  and 

woorxas,  the  ongoing  efforts  to  address  the  legal  problems  of  low  income 
pacple  through  expanded  pro  bono  work,  help  from  the  Oklahoma  Bar  Foundation 
and  contributions  by  individual  lavyere  and  law  firms,  although  valuable,  can 
not  fill  the  enormous  gap  between  the  unmet  need  and  the  available  resources; 
and 

whereas,  the  experience  in  Jackson  County,  Oklahoma  for  twenty-nine  years  has 
denyonstrated  that  an  independent,  professionally  staffed,  locally  governed 
program  is  an  effective  and  economical  method  of  providing  access  to  the 
justice  system;  and 

WHEREAS,  the  Jackson  County,  Oklahoma  Bar  Association  has  always  strongly 
supported  and  will  continue  to  strongly  support  the  principle  of  equal  access 
to  justice  far  all: 

MCM,   THESBORE,    BE  IT  REftOLVBDt 

THXC  the  Jackson  county,  Oklahoma  Bar  Association  supports  continued' 
funding  of  the  Legal  Services  Corporation  cry  the  Congress  of  the  united 
States  and  urges  adequate  funding  for  the  Legal  Servioee  corporation  In  order 
to  ensure  that  equal  justice  is  a  reality  fox  all  Americans. 

BB  IT  FTOXBBt  RESOLVED; 

THAT  a  copy  of  this  resolution  be  forwarded  to  eaca  umber  of  the 
Oklahoma  Congressional  Delegation,  the  Gklahcna  Ear  Association  and  the 
Aonrioan  Bar  Association. 

Done  L.  Altus,  Oklahoma  this  7th  day  of  February,   1999. 

darrell  LATHAM,  President 
Jackson  county,  Oklahonia  Bar  Association 
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OREGON  STATE  BAR 
BOARD  OF  GOVERNORS 

RESOLUTION 


WHEREAS,  the  Oregon  Stale  Bar  has  a  long  tradition  of  commitment  to  and  support 
for  legal  services  to  the  poor,  in  light  of  its  ongoing  responsibilities  to  regulate  the  legal 
profession  and  to  improve  the  quality  of  legal  services  available  to  the  people  of  the  State  of 
Oregon;  and 

WHEREAS,  the  Oregon  State  Bar  has  consistently  supported  federal  funding  for  legal 
services  to  the  poor  which  allows  for  allocation  of  resources,  determination  of  program 
priorities,  and  professional  regulation  of  legal  services  program  itaff,  to  be  nude  at  the  state 
and  local  level;   and 

WHEREAS,  the  Oregon  State  Bar  has  worked  to  develop  and  maintain  funding 
mechanisms,  such  as  the  Interest  on  Lawyers  Trust  Accounts  program,  for  law  related 
charitable  purposes  including  legal  services  to  the  poor,  at  the  state  level;   and 

WHEREAS,  it  appears  that  proposals  may  be  introduced  in  the  United  States 
Congress,  and  in  the  Oregon  Legislature,  which  would  severely  reduce  or  eliminate  public 
funding  for  civil  legal  services  programs,  or  which  would  impose  unwarranted  restrictions  on 
legal  services  programs  in  their  representation  of  low  income  clients; 

NOW  THEREFORE,  BE  IT  RESOLVED  that  the  Board  of  Governors  of  the  Oregon 
State  Bar,  in  furtherance  of  Us  responsibility  to  promote  the  availability  of  legal  services  to 
the  poor  so  that  the  poor  have  access  to  the  courts  to  protect  the  fall  range  of  their  legal 
rights,  in  the  same  measure  as  all  citizens  of  Oregon  enjoy  such  access,  reaffirms  its  ongoing 
support  for  Oregon's  legal  services  programs,  and  for  adequate  public  funding  for  such 
programs;   and 

BE  IT  FURTHER  RESOLVED,  that  the  Board  of  Governors  urges  all  members  of 
Oregon's  delegation  to  Congress,  and  all  members  of  the  Oregon  legislature,  to  reject  any 
efforts  to  reduce  or  eliminate  such  funding,  or  to  impose  unwarranted  restrictions  on  legal 
services  programs  in  their  representation  of  low  income  clients. 


Adopted  by  the  Board  of  Governors 
January  20,  1995 
Salem,  Oregon 
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AJ*TC( 

VIA    TAX    $    (2Q2)     336-89S2 

February    15,    1995 

TO:  ALEXANDER   FORGER,    ESQ. 

LEGAL  SERVICES   CORF. 

FROM:  HON.    KARLA  MOSKOWIT2 

RE:  PRESERVING   LEGAL  SERVICES    IN  NEW   YORK 


Attached  Is  a  copy  of  Resolution  passed  by  the  Nev  York  State 
Association  of  wonen  Judges.  Other  judicial  organizations  that 
have  passed  resolutions  supporting  continued  federal  funding  of 
civil   legal  services  are: 

Association  of  Suprene  Court  Justices,     By  Designation 
Nev  York  State  Association  of  Family  Court  Judges 
Association  of  Housing  Judges 

The  following  judicial  organizations  are  now  considering 
support  of  a  resolution: 

Board  of  Judges  of  the  civil  Court 

New  York  State  Association  of  City  Court  Judges 

Board  of  Justices  of  the  Supreme  Court  -  First  Department 

Suprene  Court  Justices  of  the  City  of  New  York 

Council  of  New  York  State  Judicial  Associations 

Association  of  Justices  of  the  Suprene  Court  of 

the  State  of  New  York 


c-\«?M\4oc\iM**e»otad(»  ito 
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RESOLUTION 

/-   .«!,,*»«  af  the  Superior  Court  of  the  State  of 

Th«  Associate  of  Supinor  <^JffiJ£  ,t«SdtaBy  represents  and 
WeihingxoB,  by  action  ofihcSoird  of  Tm$icei.respe  uuuv  v 

recommends  as  follows: 

whereas.  ««  *•*• » fc-*""-  »  *°  *"*" sys,CT  6f  EOVt^an,0, 

under  ia^s.  and 

~   j  i  — i  ,rt„««i  effectively  denies  access  to  justice 
WHEREAS,  the  inability  to  afford  legal  counsel  effecuvejy 

to  individuals  with  lagil  »e«^»  and 

.~i  A.  Lecal  Services  Corporation  in  1974  to  provid* 

ro  sen*  the  ends  of  justice:  and 

WHEREAS.  O.econnB.^pe-^.^  ^J^»»|^» 

Coun  .Indues  of  the  5ta.e  ox  w&s/un^uu   /  c-rviees 

Corporation  it  a  levtl  sufficient  to  enable  it  to  continue  ns  vw 
administration  of  justice  in  the  United  States. 
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Kacrmam 

UAMfLKAJKl 
torn,  uuii 


T«An*ai 


rTKnanxKAH- 


KM.  UAAOAJUT  CAUtM 
MO*.  BCAOTWV  4  c«o*»w 
MOM.  AJ04  C  KlDMAM 
MOM.  U*X  f»M**K 
MOM.  «<*UJS  <W.*0»»  HOC 
MM  MAACH  1«« 

HON.  cakx  «c<mam 

MOM,  lUOiu* 
hOi    mWAlANU 

mom.  xjAximoM/irt 

■OH.  W>«lll« 
HON.  MAJX»  W»n 
MOM,  AM9E1A  M.  UAttAMUl 
MOM.  aCMUl  P»  '  ««c» 

■Oh  MflMMR  KxxM 

MOM  JAM  A  «ITAU 

MM  HCMU  A  «41M 

«»»  KATKOI  IKMWVsn 

KHUWilKA 

KOM.  iaoovuK  W.  SLRWAWI 

MOM  MtOOMU  rtA« 

MOM   KADCANJT  tAYlO* 

MOM.  »M*r  WHUMH 

ez&uzp5* 

A*<i  a,  ■#■■■■»  &**■*■  W  twr*. 


M.  pgHiM  Bbwh 

Jw««t«l.  Ifp^W  fr**^.  Wtv  0*(« 

EK  SSBi  ok**v  i«t  B«pt 

JL-sifcM.  A«p*nm  PM»>\  *-*  &••«- 


it.  pMtfM 


.  *00Jma  Dwnor.  «*•  0*«.. 


s>ae ,  ■pwy.M  .  If  OBMSB , 

£*£».  «je*i>«  r«#it».  r*d  oe**. 

CM4-*H0«Jf 

Mt4i  U,  t— *  i 

•  *f»  »■   ■  #■«,  Pit*  V»*  Co-*.  *«-•-* 

Atw<  A^roc*.  t*f*«*  C«* 

fWu  lanANuM 

Jv»«ce.  StA***"*  -****  ««»•*! 


NEW  YORK  STATE 
ASSOCIATION  OF 
WOMEN  JUDGES 


R  F  ft  Q  I,  11  T  I  0  N 


WHWU5AB,  federally  funded  programs  in  Hew  ***  _ 
State  arTthe  primary  source  of  legal  services  for  low- 
income  people; 

WHERKAfl,  without  these  services  many  poor  people 
would  lose  meaningful  access  to  the  courts; 

WHBRBM,  for  many,  these  programs  are  the  onlV 
hope  to^orestall  illegal  evictions  protect  against 
domestic  violence  and  ensure  receipt  of  public 
benefits; 

WHEMA*,  the  vast  majority  of  clients  served  fry 
these  programs  are  women  and  children; 

WHERBAB,  judges  who  work  every  day  to  assist 

unrepresented  client.  find  tteir  tasks  exceedingly 
difficult; 

raSREM,  the  true  administration  of  J"«tice 

mandate  that  access  to  the  courts  be  available  to  all, 

Kan***,  some  congressional  proposals  have  been 
made  tTreduce  or  eliminate  .11  federal  funding  fo* 
civil  legal  assistance  for  indigents; 

THBREF0R1,  we  resolve  to  oppose  •"■in;tloBJ*  . 
reduction  of  federal  funding  and  support  and  «ncau"9e 
funding  at  current  levels  so  as  to  guarantee  equal 
access  to  the  courts  for  the  indigent. 

Resolution  adopted,  January  *•»  *»>'• 
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Tins  court,  the  United  Slates  District  Court  for  the  Northern  District  of 

nimois,  understates  ^^ 

funding  for  the  Legal  Services  Corporation  and  to  transfer  to  the  states  the 
responsibility  for  providing  legal  assistance  to  ^income  persons  and  families.  In 
Illinois,  at  leased*  likelihood  that  such  assistance  would  be.  provided  by.  the  state, 
given  its  present  and  prospective  fiscal  difficulties,  is  remote,  and  the  restriction  or 
elimination  of  federal  funding  would,  in  all  probability,  lead  to  a  correH*»ding 
restriction  or  to  the  elimination  of  legal  assistance.  We  believe  such  a  decision 
would  have  a  major  adverse  impact  upon  the  .dmmistration  tf  e**  justice. 

This  court  is  aware  that  many  low-income  persons  and  families  in 
Dlinois  have  no  means  to  obtain  redress  except  through  the  five  federally- 
supported  legal  services  programs  in  this  state.  Tne  Legal  Assistance 
Foundation  of  Chicago  alone  represented  over  38,000  low-income  persons 
and  famines  in  1994.  primarily  by  counsel  or  by  workmg  me  in^ 
with  other  parties  without  resort  to  governmental  agencies  or  to  the  courts. 
Tnese  matters  included  resolution  of  landlord-tenant  disputes,  the  provfeon 
of  public  benefits,  providing  representation  in  marriage  dissolution  matters 
including  assisting  in  obtaining  adequate  child  support,  obtaining  orders  of 
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protection  for  victims  of  domestic  violence,  enforcing  consumer  protection 
laws,  assisting  in  employment  and  bousing  discrimination  matters,  assisting 
working  low-income  people  in  obtaining  unemployment  insurance  benefits, 
and  assisting  migrant  workers,  the  disabled  and  crime  victims.    In  many 
instances  LAFC  enlists  the  aid  of  private  attorneys,  who  provide  services  at 
minimal  compensation.  Many  of  these  matters  involve  enforcement  of  federal 
law,  either  constitutional  rights  or,  more  commonly,  statutes  duly  enacted  jy 
Congress.    Their  enforcement  requires  adequate  representation,  and  mat 
representation  will  not  be  available   without  federally  supported  legal   . 
assistance. 

Also  of  particular  concern  to  this  court  is  the  Federal  Court  Prison 
Litigation  Project,  through  which  LAFC  provides  necessary  training  and 
support  Private  counsel,  through  the  district's  trial  bar,  accept  appointment 
as  counsel  in  prisoner  cases  without  expectation  of  compensation.  Having 
counsel  is  of  great  benefit  not  only  to  the  plaintiffs  but  also  to  the  defendants 
and  the  court,  as  mat  representation  is  helpful  in  separating  meritorious 
claims  from  non-meritorious  claims  at  an  earlier  stage  and  in  facilitating 
orderly  progression  of  the  litigation.  LAFC  provides  training,  consultation, 
research  assistance  and  a  data  and  materials  bank.    We  believe  that  few 
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CONFERENCE  OF  CHIEF  JUSTICES 

RESOLUTION  VII 

To  Support  Continued  Funding  for  the  Legal  Services 

Corporation  Commensurate  with  its  Vital  Role  in  the 

Administration  of  Justice 

WHEREAS.  equal  justice  I*  fundamental  to  ft,  African  system  o<  ocvernment  under 

laws;  and 
WHEREAS,  the  inability  to  ano*  legal  counsel  effectively  denies  access  to  ius.ic,  to 

individuals  with  legal  needs,  and 
WHEREAS    representation  of  individuals  who  cannot  afford  legal  counsel  is  essentia. 

to  the  efficient  operation  of  state  court  systems;  and 

<-a  ,hA  i  pnai  Services  Corporation  in  1974  to  provide  legal 
™^l^oZT^*^  a^adooua-e  .„a,  counsa,  and 

to  serve  the  ends  of  justice;  and 

WHEREAS,  ft. echoed o^ *%%^°^$£%£Z. 
r^X^^^^Vr^^otftacou,.; 

N0W.  THEREFORE,  BE  «  ^^^TS^^^ 

justice  in  the  United  Slates. 


1995. 
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SOUTHERN  PUEBLOS  GOVERNORS  COUNCIL 

omct  or  mi  chajrma* 

ioo«  uiiui  sS*Z  rm4,  n.w.  r.o.  i«i  i5i        "       aji>»^*w<i»«.  n,w  *»«»*•  mo* 


**«  U**.  K~~CV 


RESOLUTION  •  »S01 

RESOLUTION  IN  SUPPORT  OF 
LEGAL  AID  PROGRAMS 


WHErjEAS,  Coogrcu  appropriate*  money  10  tbe  Legal  Services  Corporation  to  fund  programs 
that  provide  legal  services  10  the  poor;  and. 

WHERJEAS,  Indian  Pueblo  Leg»l  Services,  Inc.  it  one  of  tbote  programs  which  receives  funds 
from  Legil  Serviced  Corporation  to  provide  legal  services  to  the  members  of  the  Pueblo 
comma  oxies  in  New  Mexico:  and, 

WHEREAS,  Indian  Pueblo  Legal  Services.  lac  Jus  provided  legal  services  to  members  of  the 
Pueblo  cororau&jties  represented  by  Ten  Southern  Pueblo*  Council  for  fifteen  (15)  years;  and, 

WHEREAS,  Tbe  majority  of  the  tribal  members  of  the  Tea  Southern  Pueblos.  (Deluding  those 
who  are  employed,  are  unable  to  afford  legal  services;  and. 

WHEREAS,  Indian  Pueblo  Legal  Services,  be  is  ofttn  the  only  legal  services  f  rovider  within 
tbe  Ten  Southern  Pueblos  available  to  help  eligible  clients  who  have  been  denied  social  security 
or  snpplcmcotal  security  income  benefits,  veterans  administration  pensions,  and  other  Income 
benefits  such  as  unemployment  insurance,  or  when  they  are  summoned  into  staie  court  in  a  matter 
which  should  properly  be  brought  m  Tribal  Court:  and. 

WHEREAS,  without  legal  aid  programs  such  as  Indian  Pueblo  Legal  Services.  Inc.,  many 
Income  eligible  Pueblo  Tribal  members  would  have  no  legal  representation;  and, 

WHEREAS,  Congress  plant,  within  the  near  future,  to  cut  appropriation!  tor  many  programs. 
Including  legal  aid  prognm*.  rxnefirring  Pueblo  communities:  and. 

HOW  THEREFORE,  BE  IT  RESOLVED  THAT,  tbe  Tee  Southern  Pueblos  Council  expresses 
iu  concern  about  the  impact  of  such  funding  cuts  and  supports  the  continued  funding  of  legal  aid 
programs  for  (be  poor  and  for  the  Pueblo  Indian  cornrnunlriea  of  New  Mexico;  and. 

BE  IT  FURTHER  RESOLVED  THAT,  copies  of  this  resolution  be  forwarded  to  U.S  Senators 
Pea  Doroenici  and  Jeff  BUgaman,  Congressmen  BUI  Richardson,  Steve  Scruff  and  Joe  Skeen. 


CERTIFICATION 

At  a  duly-called  meeting  of  the  Southern  Pueblos  Governors  Council  held  on  March  21.  Iv95. 

Xesohcjoo  9301 
rnmm  -f.i«  i  or  2 


176 


the  foetgoiaj  fooluiion  vti  tdoptod  wiih  t  quorum  prexru  with  _  10     voting  In  fivor  *nd 
0    >otia|  in  oppoiitioo 


AJex  Lujia.  06v<raot  of  Sm^q  Put 


Pueblo 


J»0i£fltafciL  GoveYooTof  Cochlii  PoeMo 


■.  Go»eraor  of  Stoii  Aju  Pueblo 


Alvino  Locero  Co/ubcx  of  Uleu  Putblo 


t/£ 


Qsu.. 


OM*  Gtrci*.  Ckrv«nijf  of  Su  Fdipe  Pueblo 


Torra,  Covemor  ottileu  del  Stu  Pueblo 


JU«>lufto«»*0i 
0)/2l/95-r>|*2of3 
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EIGHT  HORTHEBB  INDIA!  PUBBLQS  CODICIL.  INC. 


P.O  6o»96d 
San  Juan  Pueblo.  New  Mexico  87566 

<«0«l  CS 3  *36« 


Off    RESOLUTION  1995 

RESOLUTION    IN  SUPPORT    OF 
LEGAL  AID   PROGRAMS 


wupPEAs  Congrece    *ppropr»ac«e    money    to    the    Lcgcl    Cervices 

Corporation  to  fund  programs  l1i*l  ptiviue  leg»l 
service?   to  the  poor,    and 

•*>Ickcm:i  .  imliAn     ►»ii*r>i<-.    •  .-.j  .  >     5»iwi'»s.       InT         ic    on«    ef     ehocc 

programe  which  rcccivca  funds  from  Legal  5e;-vic«i 
Corporation  to  provide  legal  services  *o  the 
memoers  or  tne  Pueolo  communities  in  Mew  Mexico, 
and 

UWFPPAC.  In4i»n   Pw«bl9  '.*m*1  C«i-vi««*.   I......   >....•.  j. .<-*•<. -I»* 

legal  services  to  menbers  of  the  Pueblo  convnunities 

represented   by   Ci^ht   t<vi.Lllci  u    XitClati    ru«U'u   Council 

for  fifteen   (15)   years,    and 

WHEREAS.  The    majority    cf    the    tribal     nenbers    of    the    Eight 

Northern  Pueblos,  including  those  who  are  employed. 
are  unable   to  afford   legal    services,    and 

WHSREA3.  Indian    Pueblo    Legal    services.      Inc.     is    often    the 

only  legal  services  provider  wichin  the  Eight 
North**  fit    Pin-1'.lii-  ovMilahl*    ro   help   »iigit-)«   clmnu 

who       have       been      denied        social        security      or 

administration  pensions,  and  other  income  benefits 
such  as  unemployment  insurance,  or  when  they  *rc 
summoned  into  stace  court  in  a  matter  which  should 
properly  be  brought  in  Tribal   Court,    and 

WHEREAS?-  without    legal    aid   programs    such    as    Indian    Fueblo 

Legal  Cervices.  Inc.,  m»nv  iiiwiie  eligible  Pueblo 
Tribal  members  would  have  no  legal  representation, 
and 
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whereas.  Congress  plans,  within  ede  near  future,  to  .::i:r. 
>opr^p»-  i  *r  i-^ns  for  many  programs,  )ncluding  legal 
aid  programc,  benefitting  Pueblo  commurnt  iee< 

NOW  THEREFORE,  le  it  resolved  that  the  Eight  Northern  Indian 
pnAhln  Ccur.cil  expresses  its  concern  about  the 

KTpact   Of   bu^l.   ro.>,1ir»5   euto   ana   eupp<>"«   rh# 

<;onunw«4  ft.0A1.nQ  of  '«?■»!  aid  procrams  for  the 
poor  and  tor  the  >ucbio  l--di*u  conmumtic?  oJ  New 
Mexico. 


anu 


i*      it   further   resolved  chat   copies   of  this 

resolution   be   forwarded  :c     U  5   Senators  Fete 

Pomcnici   and  Jeff   Bir.ga^an.   Congressmen  81 11 
Richardson.  Steve  Schvff  and  Joe  Skeen. 
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06    Kr  SOLUTION    95 
February    11,    199? 
Pagr    2 


CERTi    F    I   C   A  T   I   O  N 


^•^a'^^'K^r^iYl.    -     u-S  -eung  held  on 

February    14.    1995.    and    that    the    vote    was    _7__    m    favor.    _£. 
opoosed.    __(?_  abstain*    a*H  ■_..    's««ftt 


Govciwor   Joe  A.    oaiCJa 
Pueblc.  of   San  Juan 


Go v c inor'tdwin  TaToy a 
Pueblo   of    Santa  Claru 


-6 


r^i 


"Governor  Gerald  Naxlor 
Pueblo  of  Picuris 


Governor  >n  Ke  Conch- 
Pueblo  of  Taos 


1/ 

/  g  J/  •  / 

Govern.-*!/  Ti^-y-T/  vi  ai  1 


Fueblc    of    Nambe 


Coventor    CUvTTukc'j 
Pueblo  cf   San   IldeConso 


C/;v,,.-^  — 

/<5o^e^o7iJe^-a'n^oril      '/     ""  Governor  Jacob  Viarrsal 

'   ^..eblo   of   Tcsuquc    *  Pv.eblu  of    rojoaquc 


VTTES 


r:        J~J&    ^Jjtil  - 


Victor  0.    Iaij 
Executive  Dirte'io'r 
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HOUSE  M2N10F.IAL  3  J 
42NO  LEGISLATURE  -  STATE  OF  uJl   MEXip<>ST  SESSION.  1995 
iyfp.ODUCED 


A  MEMORIAL 
ENCOURAGING  NEW  MEXICO'S  CONGRESSIONAL  DELEGATION  TO  SUPPORT 
CONTINUED  FUNDING  OF  TH£  LEGAL  SERVICES  CORPORATION. 

WHEREAS,  since  1975,  the  legal  services  corporation  has 
provided  grants  to  local  nonprofit  legal  aid  programs  in  New 
Mexico,  enabling  those  programs  to  help  thousands  of  low- 
income  New  Mexicans  with  civil  legal  problems;  and 

WHEREAS,  the  legislature  of  New  Mexico  is  deeply 
concerned  over  the  legal  rights  and  needs  of  our  low-income 
citizens,  but  cannot  reasonably  offer  either  the  funding  or 
support  services  made  available  to  our  local  legal  .14 
programs,  through  the  legal  services  corporation;  and 

WHEREAS,  the  local  legal  aid  programs  in  this  state  serve 
che  legal  needs  of  New  Mexicans  in  our  state's  rural  areas  and 
urb,„  centers  and  on  the  reservation  and  pueblo  lands  in  New 
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Mexico;  ,ind 

WHEP.EAS  ,  the  local  legal  a:d  programs  in  chis  scare  each 
year  represenc  over  seventeen  thousand  low-income  New  Mexicans 
on  legal  natter:  chat  affect  their  jobs,  shelcer,  health  care, 
food  and  cheir  rights  Co  be  treaced  fairly  in  che  marketplace; 
and 

WHEREAS,  che  local  legal  aid  programs  in  chis  scate 
currencly  offe-  che  only  regular  source  of  legal 
represencacion  empowering  low-income  New  Mexicans  Co  deal  wich 
che  big  government  red  cape  chac  so  ofcen  affeccs  cheir  lives; 
and 

WHEREAS,  che  local  legal  aid  programs  in  chis  scate  have 
continued  Co  work  effectively  wich  the  private  bar  to  expand 
legal  representation  to  victims  of  domestic  violence,  to 
senior  citizens  and  to  people  with  disabilities; 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  HOOSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  NEW  MEXICO  that  it  encourage 
the  New  Mexico  congressional  delegation  to  support  the  state's 
local  legal  aid  programs  by  advocating  the  continued  national 
commitment  to  funding  legal  services  in  New  Mexico  and 
throughout  our  country  provided  by  the  legal  services 
corporation;  and 

BE  IT  FURTHER  RESOLVED  that  copies  of  this  memorial  be 
transmitted  to  New  Mexico's  congressional  delegation. 

-  2  - 


.107743.1 
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Leadership  Council  op 


LC 
AO 


Aging  Organizations 


Uwt*oo«  T.  SRMxiky.  Ourfnaaa 


April  19,  1995 


Dear  Representative: 

The  undmlgrjed  members  of  the  Leadership  Council  of  Agmg  Organization*  urge 
your  opposition  to  the  recent  proposal  from  the  Chairman  of  (bo  House  Budget  Committee 
to  phase  out  the  Legal  Services  Corporation  (LSC). 

Over  1 75,000  clients  served  through  LSC  Jut  year  wwe  over  age  60.  LSC-funded 
program)  provide  vital  service*  to  low-income  elderly  Individuals,  whose  need  for  legal 
counsel  is  high  because  of  their  parbcipatiofl  in  complicated  programs  like  Social  Security, 
SSI,  Medicare  and  Medicaid.  Older  persons,  moreover,  encounter  frequent  problem!  with 
consumer  fraud,  age  discrimination,  pension  Income,  property  we* amenta,  and  wills  and 
probate. 

The  Older  Americans  Act  funds  modest  levels  of  legal  aatirtanee  through  local 
projects  for  older  people  w*ch  the  greatest  social  and  economic  need.  Because  resources 
are  seirce,  a  majority  of  these  local  projects  build*  on  existing  legal  services  programs  ta 
deliver  legal  assistance.  This  promotes  economy  and  assures  reprweoution  for  a  much 
larger  cumber  of  elderly  clients  than  otherwise  would  be  possible. 

The  Federal  contribution  brings  legal  help  to  poor  people  throughout  the  country. 
Without  Federal  funding,  many  Americans,  especially  mesa  living  is  rural  areas,  would  not 
have  legal  help  available,  FbaocisUy-prcssed  state*  and  cities  would  not  have  funds  to  fill 
the  gap.  Pro  bono  eflbrts  of  private  attorneys,  while  on-going,  would  not  meet  (he  need 

We  ask  your  aupport  in  maintaining  an  independent  LSC  at  current  levels.  This 
program  well  serves  older  Americans  throughout  the  country,  and  must  remain  intact 


Chairman 


183 


Tlic  following  Leadership  Council  member*  have  signed  on  to  this  letter; 

Alliance  for  Aging  Research 

Alzheimer's  Disease  and  Related  Disorders  Association,  Inc. 

American  Association  of  Homes  and  Service*  for  the  Aging 

American  Association  of  Retired  Persons 

AFL-CIO  Department  of  Employee  Benefits 

AFSCME  Retiree  Program 

Association  for  Geroctology  In  Higher  Education 

American  Society  on  Aging 

B'Noi  B'Rith  Center  for  Senior  Housing  and  Services 

The  GerontclogicaJ  Sodety  of  America 

Gray  Panthers 

Green  Thumb,  Inc. 

National  Asian  Pacific  Center  on  Aging 

National  Association  of  Am  Agencies  on  Aging 

National  Association  of  Foster  Grandparent  Program  Director* 

National  Association  of  Nutrition  and  Aging  Service*  Programs 

National  Association  of  Retired  Federal  Employees 

National  Association  of  Retired  and  Senior  Volunteer  Program  Directors,  Inc. 

National  Caucus  and  Center  on  Black  Aged,  Inc. 

National  Committee  to  Preserve  Social  Security  and  Medicare 

National  Council  of  Senior  Citizens 

National  Council  on  ibe  Aging,  Inc. 

National  Osteoporosis  Foundation 

North  American  Association  of  Jewish  Homes  and  Housing  for  Che  Aging . 

Older  Women's  League 

United  Auto  Workers  Retired  Members  Department 
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Mr.  Eakeley.  I  would  like,  then,  Mr.  Chairman,  if  I  could,  just 
to  make  a  few  brief  oral  remarks,  and  I'd  like  to  begin  by  focusing 
on  what  the  Legal  Services  Corporation  is  about,  which  is  provid- 
ing legal  services  to  people  who  are  often  desperately  in  need. 

During  1995,  Corporation  grantees  will  close  approximately 
1,700,000  cases.  Serving  these  clients  will  directly  benefit  nearly  5 
million  people,  most  of  them  women  and  children.  Indeed,  we  esti- 
mate that  80  percent  of  all  legal  services  cases  potentially  benefit 
children  living  in  poverty,  who,  after  all,  comprise  roughly  40  per- 
cent of  our  entire  poverty  population  today,  a  record  in  our  history. 

The  vast  majority  of  the  cases  handled  by  legal  services  pro- 
grams are  noncontroversial,  individual  matters,  drawing  out  of  the 
everyday  legal  problems  of  the  poor.  Although  they  are  sometimes 
referred  to  as  "routine,"  these  cases  often  represent  matters  of  cri- 
sis for  individual  clients  and  their  families.  The  possible  con- 
sequences may  be  as  serious  as  the  loss  of  a  family's  home  or  its 
only  source  of  income  or  the  breakup  of  the  family  itself.  Left  unre- 
solved, such  problems  can  cost  society  far  more  than  the  cost  of 
legal  services  to  help  address  them. 

Obtaining  child  support  from  absent  parents,  for  example,  can 
prevent  single  parents  and  their  children  from  being  forced  to  turn 
to  welfare  to  meet  their  needs.  Homelessness  can  be  prevented  by 
settling  housing  disputes  before  they  result  in  eviction.  Preventing 
spousal  abuse  results  not  only  in  a  reduction  of  individual  suffer- 
ing, but  in  a  savings  of  enormous  societal  costs. 

Legal  services  programs  have  helped  individuals  from  falling  into 
dependency  by  resolving  employment  disputes,  by  saving  small 
family  farms,  by  settling  consumer  disputes  that  could  result  in  the 
loss  of  the  car  by  which  a  driver,  a  client,  drives  to  work  or  the 
equipment  by  which  he  earns  his  livelihood.  They  help  young  peo- 
ple remain  in  school  and  get  access  to  job  training  programs.  They 
have  helped  veterans  suffering  from  agent  orange  and  post-trau- 
matic-stress disorder.  They  have  protected  vulnerable  elderly  peo- 
ple from  consumer  fraud,  and,  as  you  have  just  heard,  they  have 
provided  assistance  to  victims  of  hurricanes  in  Florida,  floods  in 
the  Midwest,  earthquakes  in  California,  and,  most  recently,  the 
bombing  in  Oklahoma  City. 

Most  of  these  cases  are  noncontroversial,  but  it  is  inevitable  that, 
out  of  1.7  million  cases,  some  will  cause  controversy.  Unfortu- 
nately, it  is  the  controversial  cases  that  people  pay  attention  to,  not 
the  vast  majority  that  are  uncontroversial.  We  have  heard  about 
some  of  those  cases  earlier  this  afternoon.  I  want  to  make  it  very 
clear  that  we  on  the  Board  understand  the  concerns  that  were  ex- 
pressed by  members  of  the  panel  and  by  Mr.  McCollum.  We  recog- 
nize that  Congress  may  want  to  consider  new  restrictions  that 
would  limit  the  kinds  of  cases  that  local  programs  can  handle  in 
order  to  prevent  these  kinds  of  controversy.  And  what  we  would 
say  is,  yes,  let's  fix  the  problems;  let's  work  together  to  identify,  de- 
fine, and  resolve  those  problems,  but  please  let's  not  use  those  indi- 
vidualized problems  to  obscure  the  very  real,  very  remarkable,  but 
ultimately  uncontroversial  provision  of  access  to  justice  day-in  and 
day-out  that  the  legal  services  program  secures  for  millions  of 
Americans. 
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Now  what  struck  me  most  significantly  about  Mr.  McCollum's 
testimony  before  this  panel  today  was  just  how  much  common 
ground  we  share.  Mr.  McCollum  said  that  he  and  Mr.  Stenholm 
support  the  legal  services  structure  as  a  delivery  system  and  would 
oppose  either  a  block  grant  approach  or  a  folding  of  the  program 
into  the  Justice  Department.  Mr.  McCollum  testified  that  he  and 
Mr.  btennolm  also  agree  that  this  program  should  be  insulated 
trom  political  pressure.  Indeed,  that  was  one  of  the  guiding  prin- 
ciples that  President  Nixon  enunciated  when  he  signed  the  Legal 
Services  Corporation  Act  in  1974.  We  are  committed  to  those  prin- 
ciples as  well.  We  are  also  committed  to  the  principles  of  account- 
ability and  fairness,  and  we  believe  we  can  work  with  this  commit- 
tee m  addressing  and  resolving  the  other  controversial  types  of 
problems  that  may  get  in  the  way  of  developing  the  kind  of  biparti- 
SaSrSUPS°rt  we  believe  the  Program  can  and  should  deserve. 

Mr.  Chairman,  we  are  ready  to  work  with  you  and  all  other  in- 
terested parties  to  forge  a  reauthorization  bill  that  can  enjoy  bipar- 
tisan support,  and  we  pledge  that  we  will  carry  out,  in  good  faith 
whatever  new  standards  the  Congress  may  enact. 

I  will  be  happy  to  respond  to  your  questions,  but  we  have  other 
members   of  the   panel,   and   I   would,   first,   now   defer   to   Ms 
Watlington  for  her  comments. 

[The  prepared  statement  of  Messrs.  Eakeley  and  Forger  follows] 
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Prepared  Statement  of  Douglas  S.  Eakeley,  Chairman,  and  Alexander  D. 
Forger,  President,  Legal  Services  Corporation 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  very  much  for  the 
opportunity  to  testify.  The  Legal  Services  Corporation  welcomes  this  opportunity  to  make  the 
case  for  its  mission  and  structure,  to  offer  proposals  for  improvements,  and  to  address  any 
concerns  that  you  may  have  about  the  program 

Accomplishments  since  1994 

We  would  like  to  begin  by  reviewing  the  steps  we  have  taken  to  correct  major  problems  in 
the  manner  in  which  the  Corporation  fulfills  one  of  its  major  functions,  that  of  ensuring  that 
grantees  comply  with  the  Legal  Services  Corporation  Act  and  other  statutory  requirements  and 
regulations. 

The  Corporation's  prior  management  engaged  in  a  paper-intensive,  wasteful  and 
ineffective  approach  to  the  review  of  grantee  compliance.  The  monitoring  system  was  based 
almost  entirely  upon  on-site  visits  conducted  relatively  infrequently,  approximately  once  every  32 
months.  These  monitoring  visits  were  followed  by  long  and  detailed  reports  whose  meager 
substantive  contents  rarely  resulted  in  changes  in  grantee  behavior.  This  monitoring  system  was 
severely  criticized  by  this  Subcommittee  (see  1992  Committee  Report),  as  well  as  by  an 
independent  audit  conducted  for  the  LSC  Office  of  the  Inspector  General,  which  characterized  it 
as  "ineffective,  inefficient,  and  unnecessarily  costly." 

This  Subcommittee  also  criticized  the  Corporation's  failure  to  comply  with  another 
requirement  of  the  LSC  Act,  that  of  ensuring  that  grantees  provide  high  quality  legal  services  in 
an  effective  and  economical  manner.  For  twelve  years  there  had  been  no  system  in  place  for 
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carrying  out  this  function. 

In  response  to  these  criticisms,  the  Corporation  has  substantially  revised  its  compliance 
monitoring  program  to  make  it  more  efficient  and  more  rigorous.  We  have  also  developed  and 
implemented  a  new  system  for  evaluating  the  performance  of  local  programs. 

Our  new  compliance  monitoring  system  is  based  upon  the  following  procedures: 

•  Annual  desk  reviews,  in  which  the  written  policies  and  procedures  and  other 
pertinent  reports  of  each  grantee  are  reviewed  by  LSC  staff  to  ensure  that  they  comply  with 
LSC  regulations  and  applicable  law.  These  began  in  June  1994.  To  date  (through  April  30, 
1995)  79  programs  have  been  reviewed.  Reviews  will  continue  at  the  rate  of  20  per  month. 

•  More  frequent  on-site  monitoring  visits,  in  which  LSC  staff  visit  grantees  to 
ensure  that  policies  and  procedures  are  carried  out  properly  and  that  the  program  operates  in 
compliance  with  the  LSC  Act  and  regulations.  Since  early  1995,  when  we  initiated  the  new 
system,  41  programs  have  received  on-site  compliance  reviews.  They  will  continue  at  the  rate 
of  20  visits  per  month.  Each  program  will  be  visited  once  every  eighteen  months,  about  twice 
as  often  as  under  the  previous  system. 

•  Immediate  notification  to  programs  of  compliance  issues  identified  in  desk 
reviews  and  on-site  visits,  along  with  the  steps  necessary  to  correct  them.  Under  the  system 
previously  in  place,  programs  were  not  notified  of  problems  until  a  lengthy  written  report  had 
been  prepared,  typically  eight  or  nine  months  after  a  monitoring  visit,  and  the  average  time  it 
took  to  resolve  compliance  issues  was  well  over  a  year. 

•  Review  of  grantees'  annual  financial  statements    This  was  carried  out  under  the 
prior  system  as  well.  Since  March  1,  1994,  436  statements  have  been  reviewed. 
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•  Expedited  investigation  of  complaints.  Since  March  1   1994,  165  complaints 
have  been  reviewed,  mostly  from  individuals  denied  services  due  to  local  priorities  or 
insufficient  resources. 
These  improvements  will  enable  the  Corporation  to  identify  and  investigate  possible  violations 
immediately  and  to  rectify  them  without  delay,  thereby  ensuring  that  Congressional  intent  is 
carried  out. 

Our  new  performance  evaluation  system  employs  peer  review  techniques,  which  have 
proven  effective  in  government  and  the  private  sector.  Through  April  1995,  a  total  of  39 
programs  have  been  evaluated,  with  20  more  visits  scheduled  for  May  and  June  1995. 
Evaluations  will  continue  at  the  rate  often  programs  per  month,  with  the  result  that  each  program 
will  be  evaluated  once  every  36  months.  Thus  for  the  first  time  in  more  than  a  decade  the 
Corporation  has  the  ability  to  evaluate  the  quality  of  legal  assistance  provided  by  programs. 

Need  for  Reauthorization 

Mr.  Chairman,  we  share  the  concern  that  you  and  others  have  expressed  about  the  lack  of 
current  authorizing  legislation  for  the  Legal  Services  Corporation.  As  you  know,  we  have  offered 
our  full  cooperation  to  you  and  Mr.  Reed  and  all  the  members  of  the  Subcommittee,  as  well  as  to 
Rep.  McCollum  and  Rep.  Stenholm,  who  are  especially  concerned  about  Legal  Services  issues,  in 
crafting  a  new  authorization  bill  that  could  attract  bipartisan  support. 

We  hope  that  this  hearing  today  will  mark  the  beginning  of  a  process  that  will  enable  all 
interested  parties  to  address  and  resolve  points  of  differences  among  them  affecting  the  delivery  of 
services  to  the  poor.  We  seek  to  recapture  the  spirit  in  which  the  Corporation  was  created  in 
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1974,  when  authorizing  legislation  was  introduced  by  President  Nixon  and  enacted  with  bipartisan 
sponsorship. 

The  reasons  for  which  Congress  created  the  Legal  Services  Corporation  21  years  ago 
remain  as  important  today  as  they  were  then.  The  principle  of  "Equal  Justice  Under  Law"  is 
fundamental  to  our  system  of  government,  and  all  Americans  have  a  stake  in  securing  respect  for 
the  rule  of  law,  which  cannot  be  elicited  unless  the  judicial  system  is  both  just  and  accessible  to  all 
citizens. 

The  need  for  legal  services  for  the  poor  has  never  been  greater  than  it  is  today.  More  than 
39,000,000  Americans  live  in  households  whose  income  is  below  the  poverty  level,  according  to 
Census  Bureau  estimates.  At  least  1 1,000,000  additional  individuals  with  incomes  between  100 
and  125  percent  of  the  poverty  level  are  potentially  eligible  for  legal  services.    During  1995, 
Corporation  grantees  will  close  approximately  1,700,000  cases.  Serving  these  clients  will  directly 
benefit  nearly  5,000,000  people,  most  of  them  women  and  children.  Indeed,  we  estimate  that  80 
percent  of  all  Legal  Services  cases  potentially  benefit  children  living  in  poverty.  We  firmly  believe 
that  federal  funding  for  Legal  Services  represents  a  wise  investment  in  the  future  of  our  nation's 
children. 

The  vast  majority  of  the  cases  handled  by  Legal  Services  programs  are  individual  matters 
growing  out  of  the  everyday  legal  problems  of  the  poor.  The  most  common  categories  of  cases 
are  family,  housing,  income  maintenance,  consumer,  and  employment.  Case  types  frequently 
encountered  include  evictions,  foreclosures,  divorces,  child  custody,  child  support,  spousal  abuse, 
child  abuse  or  neglect,  bankruptcy,  debt  collection,  wills  and  estates,  and  unemployment, 
disability,  veterans,  and  other  benefit  claims. 
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Although  they  are  sometimes  referred  to  as  "routine,"  such  cases  often  represent  matters 
of  crisis  for  individual  clients  and  their  families.  The  possible  consequences  may  be  as  serious  as 
the  loss  of  a  family's  home  or  its  only  source  of  income  or  the  break-up  of  the  family  itself.    Left 
unresolved,  such  problems  can  cost  society  far  more  than  the  cost  of  legal  services  to  help  address 
them. 

Obtaining  child  support  from  absent  parents,  for  example,  can  prevent  single  parents  and 
their  children  from  being  forced  to  turn  to  welfare  to  meet  their  needs.  In  1994  Legal  Services 
programs  handled  over  50,000  child  support  cases. 

Homelessness  can  be  prevented  by  settling  housing  disputes  before  they  result  in  eviction. 
In  1994  Legal  Services  programs  handled  375,000  housing  matters. 

Spousal  abuse  causes  not  only  individual  suffering  but  enormous  societal  costs  as  well.  In 
1994  Legal  Services  programs  handled  52,000  cases  in  which  individuals  sought  legal  protection 
from  violent  spouses.  Domestic  violence  was  also  a  factor  in  a  significant  percentage  of  the 
251,000  divorces  handled  by  programs. 

Legal  Services  programs  have  helped  individuals  from  falling  into  dependency  by  resolving 
employment  disputes,  by  saving  small  family  farms,  by  preventing  the  loss  of  the  car  by  which  a 
client  drives  to  work  or  the  equipment  by  which  he  earns  his  livelihood.    They  have  helped  young 
people  remain  in  school  and  get  access  to  job  training  programs.  They  have  helped  veterans 
suffering  from  Agent  Orange  and  post-traumatic  stress  disorder.  They  have  protected  vulnerable 
elderly  people  from  consumer  fraud.  They  have  provided  assistance  to  victims  of  hurricanes  in 
Florida,  floods  in  the  Midwest,  earthquakes  in  California,  and  most  recently  the  bombing  in 
Oklahoma  City. 
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Neither  State  and  Local  Government  Programs  Nor  the  Private  Bar  Can  Replace  Federally 
Funded  Legal  Services 

Without  a  federally-funded  Legal  Services  Corporation,  most  low  income  Americans 
would  be  barred  from  access  to  the  legal  system. 

It  has  been  suggested  that  state  or  local  governments  and  the  private  bar  should  be 
responsible  for  legal  services  for  the  poor  or  could  pick  up  the  case  load  of  the  program. 
However,  the  experience  of  our  grantee  programs  indicates  that  there  is  little  likelihood  that  the 
majority  of  states  and  municipalities,  already  hard  pressed  to  meet  current  budgetary  demands, 
will  take  on  the  additional  obligation  of  providing  legal  services  if  federal  funding  is  eliminated. 

Indeed,  our  recent  survey  of  all  50  states  indicates  that  local  support  overall  will  decline 
markedly  in  this  current  calendar  year.  In  only  one  state  (Delaware,  with  a  new  filing  fee 
surcharge)  is  there  presently  an  expectation  that  support  will  increase.  Moreover,  if  Congress 
shifts  financial  responsibility  for  many  social  programs  to  the  states,  the  competing  claims  for 
limited  resources  may  well  result  in  further  loss  of  support  for  legal  services.  In  many  regions  of 
the  country,  especially  in  rural  areas  with  high  concentrations  of  poor  people,  it  is  likely  that  there 
will  be  little  or  no  publicly  funded  legal  services  available  to  the  poor. 

Nor  is  it  realistic  to  expect  that  pro  bono  services  from  private  attorneys  can  replace 
federally  funded  legal  services.  Pro  bono  services  are  now  at  an  all-time  high,  primarily  because 
of  the  efforts  of  the  organized  bar,  the  Corporation  and  local  programs  to  involve  private 
attorneys  in  the  delivery  of  legal  services.  It  is  estimated  that  one  sixth  of  all  Legal  Services  cases 
were  handled  by  private  attorneys  in  1994.  Even  if  the  present  level  of  pro  bono  services  were 
doubled  or  tripled,  they  would  replace  only  a  fraction  of  the  services  now  being  provided  by  Legal 
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Services  attorneys,  which  in  the  aggregate  meet  only  a  small  percentage  of  the  need  of  the 
increasing  population  of  eligible  clients. 

Moreover,  pro  bono  programs  typically  depend  upon  Legal  Services  attorneys  for  training 
and  support  and  Legal  Services  funding  for  basic  intake  and  referral.  Elimination  of  the 
Corporation  and  its  grantees  would  thus  eliminate  the  essential  structure  through  which  most  pro 
bono  services  are  provided.  Pro  bono  programs,  no  longer  able  to  rely  upon  Legal  Services  for 
funding,  training  and  support,  and  overwhelmed  with  ongoing  cases,  would  find  it  impossible  to 
take  on  new  cases  that  in  the  past  would  have  been  handled  by  Legal  Services  programs.  The 
courts  would  be  faced  with  large  numbers  of  individuals  forced  to  proceed  pro  se.  The  result 
would  be  serious  disruption  in  our  judicial  system,  to  say  nothing  of  the  personal  and  financial 
dislocation  that  would  occur  in  an  abrupt  termination  of  Corporation  activities. 

The  Basic  Structure  of  the  Legal  Services  Delivery  System  is  Sound 

We  recognize  that  the  Congress  is  looking  closely  at  the  funding  and  structure  of  all 
government  programs,  to  determine  whether  their  functions  could  be  performed  more  effectively 
through  changes  in  structure  or  methods  of  delivery.  Nevertheless,  we  believe  that  the  present 
structure  of  the  Legal  Services  Corporation  is  worthy  of  preservation. 

The  Legal  Services  delivery  system  already  embodies  many  of  the  principles  that  are  being 
used  to  guide  the  "reinvention"  of  government  programs:  local  control,  public-private  partnership, 
promotion  of  volunteerism,  accountability  to  the  taxpayers,  elimination  of  layers  of  bureaucracy 
and  unnecessary  paperwork,  and  an  emphasis  on  efficiency  and  effectiveness: 

•  Fully  97  percent  of  the  Corporation's  budget  goes  directly  to  local  programs  that 


193 


provide  legal  services  to  the  poor.  Only  three  percent  is  used  for  the  Corporation's  centralized 
oversight,  management  and  disbursement  functions. 

•  For  the  size  of  its  appropriation,  the  Corporation's  staff  is  extraordinarily  small:  the 
Corporation's  administrative  budget  anticipates  only  129  people  on  staff  by  late  1995  and 
proposes  no  increase  for  FY  1996.  This  staff  administers  and  oversees  a  Legal  Services  delivery 
system  that  employs  1 1,000  lawyers,  paralegals  and  support  staff  to  provide  legal  assistance  to 
clients. 

•  Decisions  about  the  allocation  of  legal  services  are  made  not  by  a  bureaucracy  in 
Washington  but  locally,  by  the  Boards  of  Directors  of  independent,  locally  incorporated  Legal 
Services  programs,  the  majority  of  whose  members  are  appointed  by  local  bar  associations.  Legal 
Services  lawyers  are  accountable,  first  and  foremost,  to  their  own  communities. 

•  Services  are  provided  not  by  government  lawyers  but  by  attorneys  hired  in  their  local 
communities,  working  in  independent,  private,  nonprofit  corporations,  who  are  paid  far  less  than 
their  counterparts  in  either  the  public  or  the  private  sector. 

•  Local  programs  build  upon  their  grants  from  the  LSC  with  funding  from  additional 
sources.  In  1994  grantees  reported  having  received  more  than  $240  million  from  state  and  local 
governments,  the  private  bar,  other  private  contributors  and  other  federal  agencies.  Part  of  the 
increase  in  funding  requested  by  the  Corporation  for  FY  1996  is  intended  to  assist  local  programs 
in  raising  additional  contributions. 

•  Local  Legal  Services  programs  further  leverage  federal  funds  through  pro  bono 
programs  that  involve  private  attorneys  in  the  delivery  of  legal  services  for  the  poor.  Basic  field 
programs  are  required  to  devote  an  amount  equal  to  one-eighth  of  their  LSC  grants  to  private 
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attorney  involvement.  More  than  130,000  lawyers  are  registered  as  volunteer  attorneys  in 
organized  pro  bono  programs.  Last  year  they  handled  almost  250,000  cases. 

Moreover,  at  a  time  when  Americans  are  concerned  about  the  increasing  litigiousness  of 
our  society,  the  Legal  Services  delivery  system  offers  a  model  of  efficient  resolution  of  disputes 
and  avoidance  of  unnecessary  litigation.    Most  Legal  Services  cases  are  resolved  through  advice, 
brief  services,  administrative  proceedings,  or  negotiated  settlements.  Less  than  one  case  in  ten 
results  in  litigation  that  ends  in  a  court  decision,  and  the  majority  of  these  are  family  law  cases  that 
by  law  must  be  decided  by  a  court.  Faced  with  an  overwhelming  demand  for  their  services  that 
they  cannot  hope  to  meet,  Legal  Services  lawyers  have  had  an  incentive  that  the  private  bar  has 
not  had  to  avoid  unnecessary  litigation  and  use  their  time  as  effectively  as  possible. 

Restructuring  Will  Not  Eliminate  "Controversy" 

The  vast  majority  of  the  1.7  million  cases  a  year  handled  by  local  programs  are  non- 
controversial.  Nevertheless,  by  the  very  nature  of  the  services  that  they  provide,  Legal  Services 
programs  will  handle  cases  that  give  rise  to  controversy.  When  a  case  involves  a  disagreement 
that  extends  beyond  the  individual  parties  involved,  it  is  inevitable  that  some  people  are  going  to 
disagree  with  the  position  taken  by  Legal  Services  lawyers  on  behalf  of  their  clients.  When  the 
issues  involved  relate  to  public  policy  debates,  or  when  they  involve  disagreements  between  Legal 
Services  clients  and  government  officials,  the  level  of  controversy  is  going  to  be  particularly  high. 

The  creators  of  the  Legal  Services  Corporation  recognized  from  the  beginning  that  this 
would  be  the  case.  Indeed,  the  current  structure  was  specifically  designed  to  insulate  legal 
services  for  the  poor  from  the  political  pressures  that  some  cases  would  generate.  President 
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Nixon  stated  when  he  introduced  the  legislation  that  created  the  Corporation:  "The  program  is 
concerned  with  social  issues  and  thus  is  subject  to  unusually  strong  political  pressures...  If  we 
are  to  preserve  the  strength  of  the  program  we  must  make  it  immune  to  political  pressures."  It  is 
for  this  reason  that  legal  services  are  provided  to  the  poor  today  not  by  a  government  agency  but 
by  an  independent,  private  Corporation.  Depriving  Legal  Services  of  its  independent  status  and 
incorporating  it  into  the  Executive  Branch,  as  it  was  prior  to  1974,  would  only  make  it  more 
susceptible  to  political  interference  and  thus  more  inherently  controversial. 

The  Need  for  Change 

We  do  not  wish  to  suggest  that  there  should  be  no  changes  in  the  Legal  Services  program 
or  the  legislation  under  which  it  operates.  In  our  FY  1996  Budget  Request  to  the  Congress,  we 
included  a  number  of  initiatives  aimed  at  making  the  delivery  of  legal  service  more  efficient. 
These  included  inducements  to  programs  to  leverage  their  federal  grants  by  increasing  fundraising 
from  non-LSC  sources  and  promoting  technological  innovations  such  as  the  use  of  telephone 
Hotlines  for  intake,  brief  services  and  referral,  which  can  increase  the  number  of  clients  served 
while  freeing  up  additional  time  for  those  cases  requiring  legal  analysis  and  resolution. 

Given  the  present  fiscal  climate,  we  recognize  that  the  Corporation  may  face  significant 
reductions  in  funding  for  FY  1996  and  beyond,  even  though  the  current  funding  level  is  less  than 
half  of  what  it  was  in  1981,  adjusted  for  inflation  and  poverty  demographics,  and  falls  far  short  of 
meeting  the  legal  needs  of  the  poor.  We  have  begun  the  painful  process  of  considering  ways  in 
which  the  Legal  Services  delivery  system  might  be  redesigned  in  order  to  maintain  nationwide 
coverage  while  reducing  the  number  of  grants  that  the  Corporation  must  administer  and  monitor. 
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We  are  also  studying  ways  to  increase  the  leveraging  of  Corporation  grants  with  outside  funding 
and  increased  private  bar  involvement,  and  the  possibilities  for  increased  efficiency  offered  by 
technological  innovations  such  as  computer-based  telephone  Hotlines.  We  are  more  than  willing 
to  share  our  preliminary  thoughts  with  you  as  that  process  proceeds. 

Finally,  we  recognize  that  additional  changes  in  the  Legal  Services  delivery  system  may  be 
necessary  to  restore  confidence  and  credibility  to  the  Corporation  and  to  ensure  its  continuation 
as  "a  permanent  and  vital  part  of  the  American  system  of  justice,"  as  envisioned  by  President 
Nixon  in  1974. 

Among  the  issues  that  have  been  raised  are  additional  restrictions  on  case  types,  additional 
limitations  on  class  actions  and  legislative  and  administrative  advocacy,  promotion  of  competition, 
greater  discretion  in  reducing  funding  or  denying  funding,  alternatives  to  the  present  system  of 
support  for  local  programs,  alternative  dispute  resolution,  timekeeping,  additional  enforcement 
power  to  the  Corporation,  and  restrictions  of  attorney's  fee  awards. 

The  need  for  such  changes  is  a  judgment  that  must  be  made  by  the  Congress.  For  our 
part,  we  are  ready  to  work  with  you  to  address  any  matter  on  which  you  deem  action  is  necessary, 
and  we  pledge  that  we  will  carry  out  in  good  faith  whatever  new  standards  the  Congress  should 
enact. 

Mr.  Chairman  and  Members  of  the  Subcommittee,  we  believe  that  the  Corporation  merits 
your  continued  support  for  its  mission  of  ensuring  that  the  poor  of  our  country  retain  at  least  a 
minimal  level  of  access  to  the  system  of  justice  by  which  we  resolve  disputes  and  vindicate 
individual  rights.  We  want  to  work  with  you  to  preserve  it. 
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STATEMENT  OF  ERNESTINE  P.  WATLINGTON,  MEMBER, 
BOARD  OF  DIRECTORS,  LEGAL  SERVICES  CORPORATION 

Ms.  WATLINGTON.  Thank  you.  Mr.  Chairman,  thank  you  very 
much  for  the  opportunity  to  testify. 

My  name  is  Ernestine  Watlington.  I'm  from  Harrisburg,  PA,  and 
I'm  a  member  of  the  Board  of  Directors  of  the  Corporation.  I  would 
like  to  address  the  issue  of  the  need  for  legal  services  to  the  poor, 
but,  first,  I'd  like  to  commend  the  chairman  for  his  support  and 
service  to  the  low-income  individual  constituents  of  Harrisburg  in 
developing  housing  and  supportive  services  to  the  homeless  and 
low-income  in  the  city  of  Harrisburg  through  a  grassroot  nonprofit. 

I  am  not  going  to  give  you  the  statistics  about  the  number  of 
poor  people  in  the  country  or  the  American  Bar  Association  legal 
needs  study  or  any  of  the  other  studies  that  have  been  done  about 
the  problems  that  low-income  people  have  in  getting  help  for  legal 
problems.  I  want  to  talk  about  what  I  know  first  hand,  the  need 
for  legal  services  for  the  poor  in  my  own  community,  which  is 
served  by  a  branch  office  of  Central  Pennsylvania  Legal  Services. 

Last  year  the  Harrisburg  office  provided  direct  representation  to 
2,300  families  living  in  Dauphin  and  Perry  Counties.  All  together, 
Central  Pennsylvania  Legal  Services  provided  direct  representation 
to  8,400  families.  Each  and  every  one  of  these  was  an  emergency 
case.  With  its  limited  resources,  the  program  only  handled  cases 
that  were  categorized  as  life-threatening,  where  the  loss  of  a  home, 
or  source  of  income,  or  physical  safety  was  at  stake.  They  could  not 
serve  people  directly  who  came  to  them  with  utilities,  or  housing, 
or  family  problems,  or  other  disability  cases  that  were  not  emer- 
gency. Sometimes  the  backlog  in  areas  such  as  domestic  violence 
was  so  great  that  they  could  not  even  address  emergency  cases 
quickly  enough. 

But  of  the  people  who  could  not  be  helped  directly,  the  program 
was  sometimes  able  to  provide  help  through  a  self-help  clinic,  such 
as  a  pro  se  divorce  clinic,  or  arrange  for  the  case  to  be  handled  by 
a  private  attorney  on  a  pro  bono  basis.  But  thousands  of  them  sim- 
ply had  to  be  turned  away,  and  this  is  true  even  though  the  pro- 
gram has  been  successful  in  raising  additional  funds  from  the  Unit- 
ed Way,  private  corporations,  and  foundations.  They  have  also  been 
successful  in  working  with  the  private  bar,  which  provided  $1.8 
million  worth  of  pro  bono  service,  but  still  they  were  not  able  to 
meet  the  need  that  is  out  there  in  our  community  in  central  Penn- 
sylvania. 

Mr.  Chairman,  I  have  heard  critics  say  that  legal  services  doesn't 
really  help  the  poor;  that  legal  services  lawyers  only  care  about 
some  political  agenda  and  don't  handle  the  routine  individual 
cases,  and  I  want  you  to  know  that  this  is  not  true.  You  can  ask 
the  8,400  people  who  were  represented  last  year  by  Central  Penn- 
sylvania Legal  Services,  the  battered  women,  the  families  facing 
homelessness,  the  people  who  were  in  danger  of  losing  their  only 
source  of  income,  or  you  could  ask  the  1.7  million  people  in  the 
United  States  who  are  being  helped  by  legal  services  this  year. 
They  will  tell  you  the  answer.  Legal  services  has  made  a  difference 
for  them.  It  may  have  kept  their  family  from  losing  its  home  or  its 
livelihood  or  even  from  breaking  up. 
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Mr.  Chairman,  please  don't  be  misled  by  the  critics  of  legal  serv- 
ices. Millions  of  poor  people  in  America  desperately  need  legal  as- 
sistance. Today  the  Legal  Services  Corporation  is  making  it  pos- 
sible for  them  to  get  help.  Please  don't  take  it  away  from  them. 

Thank  you. 

Mr.  Gekas.  Well,  Ms.  Watlington,  who's  next? 

Mr.  Eakeley.  I  think  Mr.  Smegal  is. 

Mr.  Gekas.  All  right.  Mr.  Smegal. 

STATEMENT  OF  THOMAS  F.  SMEGAL,  MEMBER,  BOARD  OF 
DIRECTORS,  LEGAL  SERVICES  CORPORATION 

Mr.  Smegal.  Mr.  Chairman  and  members  of  the  subcommittee, 
thank  you  very  much  for  taking  the  time  to  hear  from  us.  My  name 
is  Tom  Smegal.  I'm  a  lawyer  in  private  practice  in  San  Francisco. 
I  specialize  in  property  law.  I'm  a  member  of  the  Legal  Services 
Corporation  Board  of  Directors  and  also  served  as  a  Board  member 
between  1984  and  1990. 

I  am  reminded  by  the  exchange  that  the  chairman  had  with  Mr. 
Mikva  of  my  hearing  before  the  Senate  Labor  and  Human  Re- 
sources Committee  in  1993  when  the  Chair  asked  me,  "Mr.  Smegal, 
in  1984  you  were  here  and  you  were  nominated  by  President 
Reagan  and  now  you're  here  and  you're  nominated  by  President 
Clinton.  Could  you  explain  to  me  how  you  could  possibly  do  that?" 

And  what  I  explained  to  the  Senator  was  my  view  of  the  Legal 
Services  Corporation.  It  is  clearly  a  bipartisan  activity.  It's  always 
been;  it  was  intended  to  be  that  way  when  it  was  created  in  1974. 
President  Nixon,  when  he  introduced  the  legislation  that  became 
the  LSC  Act  in  that  year,  envisioned  the  Corporation  becoming, 
and  I  quote,  "a  permanent  and  vital  part  of  the  American  justice 
system,  above  and  apart  from  any  particular  political  ideology." 

I  remember  I  overlapped  one  of  your  colleagues,  Congressman 
John  Erlenborn,  when  he  served  for  a  brief  time  in  1990  on  the 
Legal  Services  Corporation  Board. 

The  key  issue  here  is  that  adherence  to  the  principles  that  were 
embodied  in  the  Legal  Services  Act  in  1994  is  a  principle  that  is 
not  limited  to  any  political  party.  "Equal  justice  under  the  law"  is 
a  constitutional  matter,  not  a  political  matter. 

Mr.  Chairman,  I  would  say  that,  despite  the  concerns  you  have 
heard  today,  and  will  undoubtedly  hear  again  during  your  hear- 
ings, the  Corporation  has,  indeed,  become  an  essential  element  of 
the  American  justice  system.  As  you  know,  Mr.  Chairman,  the  Cor- 
poration has  the  vigorous  support  of  the  organized  bar.  I  know  that 
personally  from  having  been  the  president  of  the  San  Francisco  bar 
in  1978.  And  almost  20  years  ago,  we  had  1,000  volunteer  lawyers 
in  San  Francisco  alone  delivering  at  least  50  hours  a  year  of  pro 
bono  legal  services  to  poor  people  in  civil  matters. 

I  know  that  in  my  present  office  as  the  member  of  the  board  of 
governors  of  the  American  Bar  Association  from  California,  the 
house  of  delegates  of  the  American  Bar  Association  in  1993  passed 
a  resolution  encouraging  all  the  lawyers  in  the  American  Bar  Asso- 
ciation to  volunteer  at  least  50  hours  a  year  of  pro  bono  service. 
That  resolution  is  being  implemented  across  the  country  right  now. 
Bob  Evans,  who's  the  legislative  representative  of  the  American 
Bar  Association,  and  from  whom  I'm  sure  you  will  hear  at  a  later 
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time,  if  not  the  President,  will  tell  you  about  the  statistics  that  are 
going  on  and  how  lawyers  continue  as  they  were  in  1978  in  San 
Francisco,  as  Ms.  Gorelick  pointed  out  to  you  they  were  in  1992 
and  earlier  in  Washington,  DC,  and  as  they  have  been  since  Regi- 
nald Heber  Smith  in  the  early  1900's  created  the  first  Legal  Aid 
Society  in  New  York. 

The  private  bar  continues  to  be  actively  involved  in  the  delivery 
of  legal  services  to  the  poor  through  its  pro  bono  programs  and 
through  individual  lawyers  who  serve  on  the  boards  of  local  pro- 
grams. As  Ms.  Gorelick  mentioned,  a  majority  of  most  of  the  Legal 
Services  Corporation  local  boards — the  requirements  of  the  Legal 
Services  Corporation  Act  are  that  there  be  a  majority  of  local  bar 
members  there  appointed  by  the  local  bar  associations. 

As  Judge  Mikva  observed  personally,  the  judiciary  is  also  strong- 
ly in  support  of  the  Corporation.  The  National  Conference  of  Chief 
Justices  has  adopted  an  unqualified  resolution  of  endorsement  for 
the  Corporation  and  its  delivery  system. 

One  of  the  reasons  the  present  LSC  Board  chose  Alex  Forger  as 
the  President  of  the  Corporation  was  our  belief  that  having  some- 
one with  such  a  distinguished  career  in  private  practice  and  in  the 
organized  bar  at  the  helm  of  the  Legal  Services  Corporation  would 
signal  that  the  Corporation  has,  indeed,  become  what  President 
Nixon  envisioned.  We  are  proud  of  Mr.  Forger  at  the  Corporation 
and  we  are  very  pleased  with  what  he  has  accomplished  there. 

Personally,  I  feel  very  disturbed  to  continually  hear  opponents  of 
the  Corporation  stating  that  it  is  under  the  control  of  some  radical 
left-wing  zealots.  I'm  not  one  of  them.  It's  simply  not  true. 

Mr.  Chairman,  on  behalf  of  all  the  members  of  the  Board,  I  want 
to  endorse  what  Chairman  Eakeley  said  a  few  minutes  ago.  I  want 
to  work  with  you  and  cooperate  with  you  in  the  preservation  of  this 
program.  We're  fully  committed  to  carrying  out  Congress'  direction 
now  and  in  the  future.  That's  what  we've  been  doing  since  I've  been 
on  the  Board  since  1984,  and  that's  certainly  what  I  expect  we  will 
continue  to  do  to  the  best  of  our  ability. 

Thank  you  very  much  for  giving  me  the  opportunity  to  speak. 

Mr.  Gekas.  Thank  you. 

STATEMENT  OF  ALEXANDER  D.  FORGER,  PRESIDENT,  LEGAL 
SERVICES  CORPORATION 

Mr.  Forger.  Mr.  Chairman,  my  name  is  Alex  Forger  and  I'm  the 
President  of  the  Legal  Services  Corporation.  As  with  so  many  oth- 
ers who  have  addressed  you,  I've  had  experiences  prior  to  coming 
to  the  legal  services  position.  For  44  years  I've  been  in  private 
practice,  spending  8  years  as  managing  partner  of  a  500-lawyer 
Wall  Street  firm.  I've  been  president  of  the  New  York  State  Bar, 
chairman  of  the  New  York  Law  School,  and  also  chairman  of  the 
New  York  Legal  Aid  Society,  which  is  the  largest  and  oldest  Legal 
Aid  Society  in  the  country. 

I  say  this  not  to  seek  to  convince  you  that  I'm  wiser  than  any- 
body; I'm  just  older  than  anybody  here,  but  I've  had  the  experi- 
ences in  most  of  the  issues  that  affect  the  delivery  of  legal  services 
from  this  vantage  point.  Certainly,  there  is  the  issue  of  accountabil- 
ity, competition,  performance  evaluation,  efficiency,  the  training  of 
clients,  the  training  of  lawyers,  the  support  for  lawyers.  All  of  these 
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issues  are  certainly  key  in  the  delivery  of  service  through  the  Legal 
Services  Corporation. 

I  came  as  interim  President  a  year  ago  January,  at  the  request 
of  the  Board,  principally,  I  thought,  for  the  reason  that  it  would 
give  me  an  opportunity  to  make  some  contribution  to  the  delivery 
of  legal  services  to  poor  people.  From  a  lawyer's  point  of  view,  there 
could  be  no  higher  privilege  than  serving  those  who  are  unable  to 
assist  themselves. 

Second,  I  saw  it  as  an  opportunity  to  try  to  bring  stability  to  one 
of  the  most  important  institutions  in  our  justice  system  and  to  seek 
to  cause  it  to  be  restored  to  a  place  of  support  and  respect  on  a 
community-wide  basis.  What  I  found  when  I  arrived  here  were  a 
cadre  of  lawyers  who  probably  pound  for  pound  are  every  bit  as 
good  as  I  have  encountered  in  the  private  bar.  They  are  committed 
to  community  service,  quite  obviously.  They  are  bright,  able,  inno- 
vative. They  have  to  be  efficient.  They  don't  have  the  opportunity 
to  waste  resources.  There  aren't  those  to  be  wasted.  And,  above  all, 
they  are  wonderful,  efficient  lawyers,  albeit  terribly  underpaid. 

I  have  not  seen,  nor  would  I  sanction,  activities  of  a  political  na- 
ture such  as  has  been  referred  to  from  time  to  time.  I,  too,  have 
heard  many  of  the  anecdotal  statements  of  lawyer  activity  that 
would  be  improper,  and  I  can  say  I  have  not  seen,  nor  would  I 
sanction,  such  political  activity.  I  have  checked  some  of  those  anec- 
dotes and  am  satisfied  that  they  are  not  of  substance. 

Lawyers  are  busy  doing  their  1.7  million  cases,  53,000  cases  last 
year  of  spousal  abuse,  over  50,000  of  child  support.  Day-in  and  day- 
out,  there  are  so  many  routine  cases  in  which  they  are  involved 
that  there  really  is  no  time,  nor  interest,  in  being  engaged  in  poli- 
tics. 

The  other  thing  I  found  as  I  arrived  was  an  accountability  sys- 
tem that  needed  improvement.  It  had  been  criticized  by  Congress. 
It  had  been  criticized  by  our  Inspector  General.  We  who  are  stew- 
ards of  the  Federal  funds  have  an  obligation  to  assure  their  effi- 
cient and  proper  use. 

So  what  has  been  accomplished  in  a  few  months  is  a  redesigned 
system  of  accountability  which  is  designed  to  assure  the  Congress 
that  we  are  responsible  for  the  moneys  that  are  being  expended 
and  that  they  are  being  spent  in  compliance  with  the  rules  and  re- 
strictions with  which  we  must  live.  I  have  found  also  that  there 
was  no  emphasis  put  on  the  quality  control  and  performance  stand- 
ards of  lawyers.  We  have  adopted  a  system  of  quality  control  and 
performance  evaluation  which  I  think  is  one  of  the  most  signal 
events  that  has  occurred  in  this  past  year. 

With  respect  to  training  of  lawyers  and  support,  I  have  heard  it 
said  by  Mr.  McCollum  that  we  do  not  need  support  centers,  but, 
yet,  from  my  own  observation  and  experience,  you  cannot  simply 
recruit  young  lawyers  and  put  them  out  to  serve  clients  without 
having  some  assurance  that  they  are  trained  in  many  of  the  very 
intricate  aspects  of  law  and  that  they  have  constant  support.  I 
think,  for  example,  of  our  National  Veterans  legal  services  project. 
The  intricacies  of  the  laws  relating  to  veterans'  benefits,  disabil- 
ities, service-connected  and  the  like,  are  myriad.  There  is  no  one 
in  the  field  who  could  devote  the  time  to  becoming  such  an  expert 
in  every  program  and  still  handle  client  problems.  It  makes  sense 
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to  have  some  people  who  are  expert  in  developing  ways  by  which 
the  clients  can  be  served.  The  formulation  can  be  different;  it 
doesn't  have  to  be  in  a  particular  institution,  but  you  can't  serve 
clients  without  the  assurance  that  you  have  trained  lawyers  who 
are  knowledgeable  in  their  field.  One  needs  to  have  that  to  assure 
an  efficient  delivery  system. 

As  to  the  common  ground  that  I  think  we  can  find,  I'm  much  en- 
couraged by  what  I  have  heard.  The  essential  thing  is  that  the  Cor- 
poration survive  with  its  critical  mission.  I  would  rather  have  fewer 
restrictions  than  more.  The  one  that  I  heard  today  that  is  most  dis- 
quieting is  the  restriction  of  private  funds,  for  the  reason  that  Ms. 
Gorelick  mentioned.  We  know  that  we  need  the  core  of  the  legal 
services  program  to  leverage  the  private  money,  and  if  the  private 
money  has  any  concern  about  its  being  spent  subject  to  restrictions 
that  they  don't  wish,  they  are  not  likely  to  continue  the  support  of 
the  legal  services  program. 

We  anticipate  that  the  funding  likely  will  be  less  than  we  would 
like.  We  are  anticipating  that  we  may  need  to  restructure  and  re- 
design our  system  of  delivery  of  legal  service.  We  are  prepared  to 
do  that  and  we  look  forward  to  working  with  this  committee,  Mr. 
Chairman,  in  assisting  you  in  developing  a  reauthorization  act 
under  which  we  can  function  and  in  which  our  Corporation  can  re- 
gain the  stability  and  respect  of  this  institution. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I  thank  the  witnesses. 

Ms.  Watlington  was  very  eloquent  in  her  advocacy  for  how  many 
poor  people,  in  fact,  the  8,000  to  which  she  referred  in  our  own 
area.  I  want  to  assert  for  the  record  that  I  haven't  heard  one  com- 
plaint by  anyone  on  this  committee  about  the  kinds  of  cases  to 
which  Ms.  Watlington  refers,  the  spousal  abuse  cases,  the  children 
who  are  caught  in  child  support  and  custody  matters,  all  of  that. 

It  is  the  goal  of  this  subcommittee  to  determine  why  there  were 
so  many,  as  Ms.  Watlington  was  able  to  outline,  who  were  not 
granted  legal  services,  who  were  refused  at  the  door,  as  it  were. 
That's  our  big  problem  more  than  anything,  and  some  of  our  ques- 
tions will  be  thrust  toward  that  predicate. 

But  before  we  get  to  that,  Mr.  Smegal,  you  said  you  were  ap- 
pointed by  President  Reagan? 

Mr.  Smegal.  Yes.  Yes,  sir. 

Mr.  Gekas.  And  confirmed? 

Mr.  Smegal.  Confirmed  by  the  U.S.  Senate  in  June  1985,  yes. 

Mr.  Gekas.  Were  you  by  yourself  or  were  there  others  at  that 
time? 

Mr.  Smegal.  There  were  two  client  members  that  preceded  Er- 
nestine  

Mr.  Gekas.  Well,  confirmed,  I  mean? 

Mr.  Smegal.  I'm  sorry,  the  whole  Board  was  confirmed.  I'm 
sorry,  there  was  an  11-person  Board. 

Mr.  Gekas.  Oh,  the  whole  Board  was  confirmed?  Is  that  correct? 

Mr.  Smegal.  Yes,  sir,  Mr.  Chairman. 

Mr.  Gekas.  And  then  during  the  Bush  years  what  happened  with 
respect  to  the  makeup  of  the  Board? 

Mr.  Smegal.  The  Reagan  Board  continued  from  confirmation  in 
1985.  We'd  been  recessed,  appointed  the  day  after  Thanksgiving, 
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1984.  We  continued  through  January  19,  1990,  at  which  point  we 
were  recessed  and  replaced  by  President  Bush. 

Mr.  Gekas.  OK. 

Mr.  Smegal.  And  there  was  a  recess  Board  that  served  during 
President  Bush's  administration  and  the  Board  upon  which  I  and 
Chairman  Eakeley  serve  was  nominated  during  President  Clinton's 
second  year.  We  were  confirmed  in  November  1993  by  Senate  con- 
firmation. 

Mr.  Gekas.  Was  there  a  lapse  of  time  between  the  recess  ap- 
pointees of  1990,  did  you  say,  with  1993?  Was  there  no  confirma- 
tion between  1990  and  1993;  is  that  correct? 

Mr.  Smegal.  Mr.  Chairman,  yes,  I  have  served  on  the  only  two 
Boards  that  have  been  confirmed  since  1980 — 1977. 

Mr.  Gekas.  Does  anyone  know  why  there  was  no  confirmation  at 
that  time? 

Mr.  Smegal.  Well,  why — well,  during  the  Reagan  years 

Mr.  Gekas.  It  is  unimportant  whether  the  appointees  are  con- 
firmed or  not.  If  it's  unimportant,  then  maybe  that  calls  for  restruc- 
turing even  the  way  the  Board  memberships  are  filled,  et  cetera. 

Mr.  Smegal.  Well,  it  became  very  important  during  President 
Reagan's  first  term  that  the  Board  was  not  confirmed  because  the 
U.S.  Senate  put  restrictions  on  what  a  nonconfirmed  Board  could 
not  do.  So  when  the  Reagan  Board,  confirmed  by  the  U.S.  Senate 
in  199 — I'm  sorry,  1985 — came  into  office,  we  had  a  different  set  of 
rules  to  play  by  than  the  recessed  Boards,  and  there  were  several 
that  had  served  during  President  Reagan's  first  term. 

Now  the  recess  Board  that  served  during  President  Bush's  term, 
most  of  his  term,  had  a  different  set  of  rules,  again,  than  the  rules 
that  applied  to  my  confirmed  Reagan  Board  and  this  confirmed 
Clinton  Board,  yes,  sir. 

Mr.  Gekas.  Is  that  good  or  bad?  I  mean,  what 

Mr.  Smegal.  Well 

Mr.  Gekas.  I  mean,  if  they  played  by  different  rules,  was  it  to 
the  detriment  of  poor  people  or  to  the  benefit  of  poor  people? 

Mr.  Smegal.  I  don't  know  that  that  is  a  question  that  I  am  able 
to  answer.  The  difference  is  that  the  U.S.  Senate  managed  the 
Legal  Services  Corporation  during  the  recess  years,  and  during  the 
confirmed  years  the  Legal  Services  Corporation  Board  managed  the 
Legal  Services  Corporation. 

Mr.  Gekas.  Well,  I  take  it  you  advocate  retention  of  the  present 
system  and  structure  of  the  Board,  and  the  appointments  by  the 
President  and  confirmation  by  the  Senate? 

Mr.  Smegal.  Absolutely. 

Mr.  Gekas.  Why? 

Mr.  Smegal.  I  think  it's  a  proper  method  of  exercising  a  non- 
partisan process.  Here  we've  got  a  process  where  the  President  of 
the  United  States  nominates  and  the  U.S.  Senate  then  has  to  con- 
firm. They're  for  terms  that  are  fixed  by  law,  but  you  continue  in 
the  office  until  you  are  replaced  by — there's  a  suit  pending  on  this 
issue  right  now,  but  replaced  by  someone  else  confirmed  by  the 
U.S.  Senate.  I  think  that's  a  very  fair  process. 

The  bill  that  was  passed  in  1974  and  signed  by  President  Nixon 
had  several  other  iterations  before  it  became  law,  and  that  was  the 
compromise  to  make  it  bipartisan. 
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Mr.  Gekas.  Did  President  Bush  appoint  individuals  that  he 
wanted  to  replace  the  existing  Board? 

Mr.  Smegal.  He  used  the  recess  appointment  power  that's  avail- 
able to  the  President  of  the  United  States  when  the  U.S.  Senate 
is  out  of  town.  Yes,  he  used  that  process,  as  President  Reagan  had, 
as  other  Presidents  have  in  other  offices. 

Mr.  Gekas.  And  so  the  item  of  confirmation  of  those  members 
never  came  up,  you're  saying? 

Mr.  Smegal.  They  were  never  sent  to  the  Senate  for  confirma- 
tion, yes.  Yes,  Mr.  Chairman. 

Mr.  Gekas.  Returning  to  my  concern  about  the  main  body  of 
Mrs.  Watlington's  testimony  as  to  the  poor  people  being  served, 
and  that  she  wanted  to  convince  us — and  she  does — that  poor  peo- 
ple, indeed,  are  being  served,  because  that's  the  original  purpose  of 
it.  We  want  to  know  of  aberration  cases  like — I  call  them  aberra- 
tion cases— like  the  Massachusetts  case  which  dealt  with  the  Irish- 
American,  gay-lesbian,  and  bisexual  group  of  Boston,  I  think  is  the 
title  of  the  defendant  group.  And  we  know  that  Legal  Services  Cor- 
poration was  involved  in  that.  Who  would  like  to  answer  the  ques- 
tion— to  what  extent  was  legal  services  involved  in  that  case  and 
to  what  extent  did  Federal  funds  play  a  part  in  the  participation 
of  legal  services? 

Mr.  Forger.  I  will  get  that  information  for  you,  Mr.  Chairman 
It's  our  understanding  that  that  predated  the  Legal  Services  Cor- 
poration. That  was  likely  an  Office  of  Equal  Opportunity  legal  serv- 
ices case.  If  it's  a  1974  case,  I'm  not  aware  of  it,  and,  certainly, 
that's  not  within  our  sphere  of  priorities. 

[The  information  follows:] 

No  program,  or  individual  working  for  a  program,  receiving  funding  from  the 
Legal  Services  Corporation  was  involved  in  the  Massachusetts  Gay  and  Lesbian  As- 
sociation s  effort  to  participate  in  Boston's  St.  Patrick's  Day  parade. 

Mr.  Gekas.  I  think  it's  very  current  and  apropos  because  it  also 
deals  with  questions  of  timekeeping  and  separation  of  funding  vis- 
a-vis Federal  funding  on  one  hand  and  private  funding  or  ISOLTA 
or  other  kinds  of  funding  on  the  other.  We've  got  to  know,  I  think, 
to  demonstrate  through  this  case  that  the  money  is  being  used  for 
poor  people.  Our  common  goal  is  to  determine,  at  least  from  this 
banner  case,  what  happened,  and  if  Federal  funds  were  used  for  it, 
that's  one  thing.  And  if  Federal  funds  were  not  used,  how  many  in- 
dividuals working  for  legal  services  worked  on  this  case  while  poor 
people  went  unattended?  I've  got  to  know;  I  want  to  know.  Ms. 
Watlington  would  like  to  know  those  kinds  of  things.  And  I  need 
a  full  analysis  of  that  case,  in  other  words. 

Mr.  Forger.  Yes,  I  would  like  that,  too,  Mr.  Chairman,  and  we 
will  get  that. 

Mr.  Gekas.  On  that  very  same  subject,  it  was  several  years  ago 
that— I've  forgotten  which  era  now  that  we  did  this— we  tried  to  es- 
tablish timekeeping  requirements,  as  I  recall,  as  part  of  the  basic 
statute  with  legal  services,  and  we  met  with  ferocious  opposition, 
some  of  it  from  within  your  entity. 

What  was  our  reason  for  wanting  timekeeping,  because  there 
had  been  growing  a  cloudy  area  between  Federal  funds  and  private 
funds  and  who  was  devoting  what  time  to  what  was  prohibited  by 
law  and  what  was  allowed  by  the  States,  et  cetera?  Where  are  we 
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Mr.  Smegal.  Well,  I  guess,  Mr.  Chairman,  I  think  I  can  speak 
to  that  historically.  I  was  on  the  Board  at  a  time  when  that  issue 
first  arose.  In  fact,  I  voted  for  timekeeping.  I  was  the  managing 
partner  of  my  law  firm  for  over  15  years,  and,  as  all  of  you  know, 
private  lawyers  keep  time.  That  was  an  issue  on  which  I  sided  with 
the  timekeeping  part  of  that. 

What  happened  was  that  GAO  took  the  position  that  we  couldn't 
proceed  with  timekeeping  until  there  was  a  study  done  or  a  deter- 
mination that  timekeeping  was  going  to  be  a  useful  expenditure  of 
money.  What  has  happened,  we've  had  $300,000  in  the  budget  for 
a  number  of  years.  The  recess  Bush  Board  put  aside  $300,000  to 
initiate  timekeeping.  That  $300,000,  because  of  the  GAO— 
$300,000,  yes,  sir,  $300,000.  That  $300,000  has  now  been  used  to 
permit  16 — or  maybe  it's  17 — programs  to  initiate  a  timekeeping 
process  to  give  us  the  feedback,  so  that  we  can,  hopefully,  extend 
that  out  to  the  other  programs. 

Mr.  Gekas.  Does  this  require  a  study?  Did  GAO  decide  that? 
Mr.  Smegal.  For  some  reason,  the  GAO  thought  it  did  and  told 
Congress  that  we  couldn't  proceed;  the  Legal  Services  Corporation 
could  not  proceed  on  a  timekeeping  process. 

Mr.  Gekas.  Well,  I  gather  that  you  would  not  oppose,  Mr. 
Smegal,  legislation  which  would  require  timekeeping? 

Mr.  Smegal.  Mr.  Chairman,  I  have  never  opposed  it,  and  this 
Board  has  not  needed  to  vote  on  that  because  there's  a  standing 
position  on  it  that's  proceeded  with  this  distribution  of  almost  the 
$300,000  for  the  purpose  of  determining  how  timekeeping  would 
occur. 

Mr.  Gekas.  I  just  have  one  other  question  before  I  go  to  my  own 
second  round,  if  I  ever  get  to  it,  and  that's  this:  Somewhere  along 
the  line,  I  think  this  year,  in  response  to  a  general  proposition  that 
many  of  us  in  our  congressional  offices  or  our  district  offices,  have 
files  about  farmers'  and  farm  communities'  complaints  about  legal 
services  hampering  of  their  activities.  As  they  view  it,  the  vexation 
intervention  of  legal  services  to  their  detriment,  both  activity-wise 
and  financially.  These  are,  as  I  say,  a  mounting  number  of  cases, 
it  seems  to  me.  In  response  to  this,  the  people  we  interviewed  said 
that  there  are  also  farmers,  as  legal  services  says,  and  farm  com- 
munities that  we  have  aided  in  the  resolution  of  a  lot  of  problems. 
So  we  say  let  us  have  some  evidence,  some  statistics,  some  cases, 
some  names,  or  some  figures  that  would  bear  that  out.  The  re- 
sponse that  we  received  was  to  this  effect  was  listing  the  kinds  of 
legal  aid  services  which  legal  services  obtained  elsewhere  to  deal 
with  those  problems.  Does  that  ring  a  bell  with  any  of  you? 

Mr.  Eakeley.  I'm  not  familiar  with  the  response,  but,  clearly,  if 
it  requires  supplementation,  we  will  undertake  to  do  that  very 
promptly. 

Mr.  Gekas.  Yes,  I  can't  overemphasize  the  complaints  by  migrant 
workers,  the  farm  communities,  and  so  forth,  which  is  a  big  area 
of  controversy  and  one  which  we,  in  order  to  help  poor  people,  must 
resolve.  .  . 

Mr.  Eakeley.  This  is  an  area  where  we  seem  to  be  visited  by 
some  of  the  sins  of  the  past  that  seem  to  have  an  eternal  life,  even 
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though  the  actual  experiences  are  in  the  past,  and  a  product  of  per- 
haps excessive  advocacy  at  times,  which  creates  misimpressions 
about  what's  going  on.  I  think  Mr.  Smegal  had  one  experience  re- 
cently, being  confronted  with  one  particular  anecdote  relating  to 
his  home  State  that  we  just  today  were  presented  with  as  an  exam- 
ple of  perhaps  additional  advocacy  that  may  not  be  creating  or  con- 
veying an  accurate  impression  to  the  committee  of  what's  going  on 
out  there,  but  I'd  just  let  him  speak  to  that,  if  the  Chair  would  per- 
mit. 

Mr.  Smegal.  What  Mr.  Eakeley's  referring  to,  you've  got  a  state- 
ment before  you  from  Congressman  Stenholm,  dated  May  16,  and 
in  it  at  page  3  he  refers  to  a  constituent's  letter,  I  guess,  that  he 
got,  someone  referred  to  as  a  Fresno  family  who  grows  tree  fruit 
and  table  grapes,  and  I  quote  from  that  letter.  And  this  is  the — 
this  is  an  example  of  this  kind  of  trial-by-false-anecdote  here.  The 
actual  decision  is  entirely  inconsistent  with  that.  I've  got  it  in  my 
hand.  It's  the  judge's  decision  in  the  Federal  court  in  Fresno.  The 
trial  occurred  between  June  9,  1992,  and  July  27,  1994 — or  1992, 
about  6  weeks,  the  judge's  decision.  In  fact,  the  judge  is  someone 
I  served  on  a  board  of  governors  of  the  State  bar  in  California  with 
at  one  time.  His  decision  of  January  11,  1994,  is  an  award  of  maxi- 
mum penalties  against  the  defendant,  this  family  farmer  who  actu- 
ally employed  8,000  migrant  workers  and  is  characterized  as  the 
largest  farmer  in  the  whole  world.  And  the  Federal  court  judge,  on 
January  11,  1994,  threw  the  book  at  him. 

And  what  Mr.  Stenholm  has  given  you,  Congressman  Stenholm, 
is  a  quote  out  of  a  letter  from  a  constituent  saying,  in  that  case 
it  appears  that  the  defendant  was  vindicated,  clearly,  clearly  trial 
by  false  anecdote. 

Mr.  Gekas.  I'm  not  ready  to  judge.  I'm  talking  about  the  re- 
sponse that  we  got  that,  well,  we  also  help  farmers  and  help  farm 
communities  and  groups  of  farmers.  We  don't  have  any  anecdotal 
evidence  of  that.  That's  what  I'm  suggesting  that  we  would  like  to 
have  as  part  of  the  record. 

With  that,  I  yield  to  the  gentleman  from  Rhode  Island. 

Ms.  Watlington.  Mr.  Chairman. 

Mr.  Gekas.  Ms.  Watlington. 

Ms.  Watlington.  In  Perry  County,  which  is  a  rural  area  of  our 
State 

Mr.  Gekas.  Yes. 

Ms.  Watlington  [continuing].  We  have  a  good  responsive  work- 
ing relationship  in  helping  them  in  their — most  of  the  problems 
that  we  deal  with  are  transportation,  helping  the  senior  citizens 
with  their  SSI  and  their  Medicaid.  So  we  do  a  lot  in  that  Perry 
County  area,  and,  you  know,  it's  a  very  rural  area.  The  farmers — 
with  the  homeless  and  that  type  of  thing,  so  we  do  service  the 
farmers  in  that  Perry  County  area,  but  it's  a  part  of  the  whole  pro- 
gram that  we  don't  distinguish  between  who  is  a  farmer  and  who 
isn't. 

Mr.  Gekas.  That's  good.  I  appreciate  that. 

Mr.  Reed. 

Mr.  Reed.  Mr.  Chairman,  I'd  yield  to  Mr.  Scott,  if  he  has  ques- 
tions. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 
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I'm  not  sure  who  this  ought  to  be  directed  to,  but  a  number  of 
questions  have  been  asked  about  the  resource  centers  and  we  have 
one  in  my  district  in  Virginia  that  does  a  lot  of  research.  The  area 
programs  rely  on  that  center  for  indepth  research  and  training  in 
the  very  technical  areas  of  property  law. 

Can  you — can  somebody  say  a  word  about  whether  or  not  these 
are  needed  in  other  areas? 

Mr.  Smegal.  Congressman,  yes.  I'm  Tom  Smegal,  and  I  actually 
created  one  of  the  backup  centers  in  the  early  1970's.  It  was  a 
predecessor  to  what  has  become  the  National  Center  for  Youth 
Law.  We  in  San  Francisco  saw  a  need  for  children's  issues  being 
pursued  on  a  national  level,  that  the  issues  were  identical  through- 
out the  States,  and  we  created  this  organization  which  became  one 
of  the  support  centers. 

I  see  all  of  the  support  centers  as  senior  partners  in  a  law  firm. 
They  constitute  the  lawyers  in  the  Legal  Services  Corporation  serv- 
ice, not  particularly  significantly  better  paid,  but  those  with  signifi- 
cantly greater  experience  and  those  in  the  324  local  programs 
where  they  come  out  of — they  come  out  of  law  school  and  spend  a 
couple  of  years  sometimes  in  the  programs. 

The  support  centers  are  peopled  by  lawyers  with  10  to  20  years 
of  experience  primarily,  and  they  have  the  expertise  and  the  ability 
to  provide  to  the  lawyers  in  the  other  local  programs  the  kind  of 
expertise  that  someone  would  get  out  of  a  senior  partner  in  a  firm, 
and  1  think  they're  vital  to  the  structure  that  has  developed  since 
1974  and  continues  to  be  in  place,  Mr.  Scott. 

Mr.  Scott.  Can  you  say  whether  or  not  we  would  save  any 
money  by  closing  them  or  would  we  lose  money  by  closing  them, 
by  having  everybody  try  to  do  the  same  research  over  and  over 
again? 

Mr.  Smegal.  Well,  there  would  be  a  lot  of  redundancy  that  would 
result.  We're  talking  about — I  think  it's  10  million  out  the  415  mil- 
lion we  had  at  one  point  for  a  few  days.  So  it's  a  couple  percent. 
Maybe  it's  as  much  as  3  percent. 

And  I  think  the  key — and  this  fits  into  the  question  the  chairman 
asked  earlier  and  also  Congressman  Barr  of,  why  are  you  wasting 
your  time  on  class  actions  or  why  are  you  suing  the  Government. 
Let  me  give  you  one  example  of  what  fits  into  all  of  that. 

There's  a  lawyer  in  California  with  a  client  who  came  in  and  he 
was  a  Vietnam  veteran,  couldn't  get  a  job,  went  into  the  local  un- 
employment office  to  get  unemployment  benefits  and  was  refused. 
He  was  refused  because  his  prior  job  was  with  the  military  and 
that  didn't  qualify,  according  to  this  Government  person  monitoring 
the  program. 

This  individual  and  the  Legal  Service  program  sued  on  behalf  of 
that  individual,  an  eligible  client,  a  class  action  against  the  U.S. 
Government  and  won.  The  result  of  that  one  lawsuit  was  an  awful 
lot  of  Vietnam  veterans  who  had  been  denied  unemployment  bene- 
fits then  got  unemployment  benefits.  Now  that's  a  use  of  resources 
that  leverages  the  ability  of  one  case  to  create  a  benefit  for  a  lot 
of  poor  people,  and  there  are  very  few  of  those  circumstances  that 
come  along  and  there  are  very  few  class  actions. 

And  the  process  we  have,  which  this  Congress  created  in  the 
time  I  was  previously  on  this  Board,  the  class  action  process  is  a 
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very  strict  one.  There  are  very  few  class  actions  under  the  restric- 
tions that  are  provided  in  the  appropriations  bill  for  over  the  last 
few  years,  very  few  class  actions,  and  if  they're  of  the  type  that  I've 
just  described,  they're  worth  doing. 

Mr.  Scott.  Well,  I  think  that  kind  of  responds  to  my  next  ques- 
tion. My  next  question  was  why  you  weren't  doing  more  class  ac- 
tions. So  I  guess  I  don't  have  to  ask  that. 

One  of  the  bills  I  guess  we  may  have  before  us  suggests  that  the 
programs  ought  to  be  subjected  to  scrutiny  for  fraud  and  abuse. 
With  the  pay  at  the  level  that  the  pay  is  at,  could  you  make  a  com- 
ment on  whether  or  not  there's  money  being  wasted  by  the  Legal 
Services  Corporation  grantees? 

Mr.  Forger.  At  the  pay  level?  I'm  sorry 

Mr.  Scott.  Well,  as  I  understand  it,  the  legal  aid  lawyers  are 
about  the  lowest  paid  lawyers  in 

Mr.  Forger.  Yes. 

Mr.  Scott  [continuing].  The  country,  and  the  suggestion  is  that 
the  program  is  wasting  money.  Could  you — do  you  want  to  com- 
ment about  whether  or  not  we're  getting  as  much  for  our  money 
as  we  ought  to? 

Mr.  Forger.  In  my  judgment,  as  I  have  reviewed  work  in  the 
field  and  have  seen  the  lawyers  functioning  there,  it  is  my  under- 
standing that — and  it's  my  belief  that  notwithstanding  the  lower 
level  of  compensation,  they  are  superb  lawyers  and  performing 
well.  We  have  instituted  a  new  performance  evaluation  review, 
which  has  not  been  in  place  up  until  this  year,  where  we  are  seek- 
ing to  create  standards  of  performance  and  evaluate  the  perform- 
ance of  all  lawyers,  and  we're  satisfied  that  with  support  in  given 
areas  and  the  training  that's  required,  that  we  are  getting  great 
value  for  the  dollars  that  are  being  put  into  it. 

The  current  average  staff  attorney's  salary  in  1994  is  $28,000.  I 
think  comparable  to  starting  salaries  in  many  places  are  $30,000, 
$40,000,  $50,000,  $60,000— they  are  not  here  to  earn  a  living;  they 
are  not  here  by  reason  of  the  financial.  They're  here  because  they 
are  attracted  to  the  performance  of  the  highest  standard  of  the  pro- 
fession to  serving  people  who  would  not  otherwise  have  access  to 
law.  They  are  committed  people. 

Mr.  Scott.  Well,  it's  obvious  we  aren't  wasting  any  money  on 
salaries  Are  there  other  areas  in  the  program,  in  procurement, 
leases,  or  other  areas  where  there  may  be  money  being  wasted? 

Mr.  Forger.  We  have — each  year  we  get  financial  reports,  out- 
side audited  statements,  with  respect  to  each  program.  Our  inspec- 
tor general  reviews  those.  We  review  the  reports.  They  are  gov- 
erned by  local  boards  that  review  that.  We're  satisfied  that,  aside 
from  an  instance  now  and  again  where  there's  a  diversion  or  an  in- 
appropriate expenditure,  that  these  moneys  are  being  spent  for  the 
purposes  for  which  they  were  appropriated  and  I  see  no  evidence 
of  fraud,  waste,  or  abuse. 

Mr.  Smegal.  Congressman,  may  I  add  to  that?  When  I  first 
served  on  the  Board  in  1984,  over  a  decade  ago,  the  budget  that 
was  given  by  Congress  to  Legal  Services  Corporation  was  $305  mil- 
lion. About  10  years  later,  11  years  later,  12  years  later,  we're  now 
at  $400  million,  which  is  less  than  3  percent  a  year  of  an  increase. 
During  that  time  period,  a  lot  of  things  have  been  going  on.  We 
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probably  only  have  as  many  lawyers  at  this  time  as  we  had  then 
in  the  programs.  The  amount  of  increase  in  salaries,  for  example, 
has  been  de  minimis  during  that  time  period. 

Mr.  Gekas.  The  Chair  recognizes  the  gentleman  from  South 
Carolina. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

It  may  be  best  to  ask  Mr.  Forger  this  question.  As  a  member  of 
the  Budget  Committee,  I  am  acutely  aware  that  we're  broke,  $4.8 
trillion  in  debt,  are  losing  about  $200  billion  a  year.  Tell  me  why 
I  should  sign  a  mortgage  on  my  children  and  grandchildren's  future 
to  continue  your  2.5  billion  dollars'  worth  of  expenditures  over  the 
next  7  years. 

Mr.  Forger.  Well,  they  are  hard  choices  that  we  must  make  cer- 
tainly in  our  fiscal  and  financial  affairs,  and  it's  all  a  matter  of  bal- 
ancing and  priorities  and  choices.  I  cannot  tell  you  which  programs 
should  be  discontinued  apart  from  the  programs  of  which  I  have 
knowledge. 

I  know  this:  That  this  country  was  founded  on  the  principle  of 
justice  and  democracy  and  fairness,  and  while  there  are  many  con- 
tending programs  seeking  funds,  I  think  there  are  very  few  that 
are  as  fundamental  to  this  country  as  is  this  program.  I  believe 
that  there  are  unmet  needs  of  poor  people.  I  believe  that  it's  the 
promise  of  America  in  the  Constitution  and  its  preamble,  "We  the 
people  of  the  United  States  of  America,  in  order  to  establish  a  more 
perfect  union,"  establish  justice,  it  is  the  first  thing  mentioned  in 
the  preamble  to  our  Constitution,  and  I  just  think  that  it  distin- 
guishes itself  from  virtually  every  other  program  you  have.  I'm 
sure  that  you  hear  that  from  every 

Mr.  Inglis.  Yes,  I  was  just  going  to  say  that  that's  what  the  folks 
from  the  Corporation  for  Public  Broadcasting  say,  too,  and  the  Na- 
tional Endowment  of  the  Arts,  and  the  National  Institute  of  the 
Humanities,  and  the  Medicare  folks,  too. 

Mr.  Forger.  But  they're  not  in  the  Constitution. 

Mr.  Inglis.  That's  a  good  point.  That's — let  me  ask  you  this:  To 
what  extent  do  you  think  that  crisis  can  create  a  change  in  the 
legal  system?  In  other  words,  my  observation  would  be  at  this 
point — or  let  me  see  if  you  disagree  with  this. 

As  a  member  of  the  bar,  I  think  that  we  have  created  systems 
that  really  beg  for  some  kind  of  change  by  way  of  what  is  really 
required  in  order  to  have  due  process.  For  example,  the  O.J.  Simp- 
son trial,  you  really  have  to  wonder  whether  that's  an  appropriate 
exercise  of  justice  or  whether  this  is  just  some — I  don't  know  what 
to  describe  it  as,  but  just  a  trial  that  goes  on  forever.  Let  me  try 
to  summarize  it  in  this  way,  realizing  we  have  very  little  time:  If 
lawyers,  you  and  I,  had  to  give  more  time  to  pro  bono  cases — and 
we  all  know,  private  practitioners,  we  really  give  very  little — if  we 
had  to  give  more,  would  we  be  clamoring  at  our  statehouses  and 
here  in  Washington  for  changes  in  the  procedures  such  that  the 
process  would  be  more  streamlined.  For  example,  have  alternative 
dispute  resolution  rather  than  full-blown  litigation;  or  other  proce- 
dures besides  an  O.J.  Simpson  trial,  realizing  that's  somewhat  of 
the  exception,  but  knowing  that  that's  what  the  American  people 
feel  about  our  justice  system  as  it  goes  on  and  on  and  on.  I  wonder 
if  the  crisis  of  defunding  the  Legal  Services  Corporation  would  ere- 
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ate  a  demand  for  that  kind  of  change.  Do  you  have  any  response 
to  that? 

Mr.  Forger.  Yes.  I  think  that  those  of  us  that  have  thought 
about  the  delivery  of  service  and  have  been  active  in  the  profession 
have  been  activists  for  change,  continual  change,  in  the  way  we  de- 
liver legal  services.  Certainly,  in  the  Legal  Services  Corporation, 
unlike  private  practice  in  a  large  firm,  you  don't  have  the  luxury 
of  inefficiency  or  spending  endless  time  in  pursuit  of  pretrial  depo- 
sitions or  research.  So  we  have  to  be  more  efficient  and  we  recog- 
nize that,  irrespective  of  our  level  of  funding,  that  what  we  propose 
to  do  in  the  legal  services  community  is  to  rely  more  on  the  modern 
technology  that  we've  not  had  the  resources  to  invest  in.  We  believe 
there  is  a  utility,  since  many  of  our  cases  can  be  disposed  of  by 
brief  advice  or  referral,  that  we  need  to  move  toward  hotlines  and 
greater  use  of  technology,  hardware,  software.  We  can  handle  more 
cases  and  do  it  more  expeditiously.  There  is  no  doubt  that  change 
can  be  made,  but  it  isn't  simply  by  reason  of  the  prospect  of  having 
no  funding.  That  would  be  an  unthinkable  prospect  for  me.  I  think 
what  we  need  is  the  ability  for  the  funding.  We  have  the  encour- 
agement to  change  the  delivery  system,  and  we  can  do  that. 

We  are,  I  think,  a  prime  example  of  alternate  dispute  resolution. 
You  heard  earlier  8  percent  of  our  cases  go  to  a  court  decision;  92 
percent  are  alternate  dispute  resolution,  negotiation,  mediation, 
settlement,  a  letter.  I  think  if  the  rest  of  the  legal  community  could 
follow  the  system  that  we  have  adopted,  you  may  have  fewer  criti- 
cisms of  the  bar  as  a  whole. 

Mr.  Gekas.  We're  going  to  recess  until  10  after  6  and  ask  the 
panel  to  please  rejoin  us. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we  will  re- 
sume the  hearing  by  recognizing  the  gentleman  from  Ohio. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman. 

Mr.  Forger,  as  you  know,  one  of  the  chief  complaints  about  the 
Legal  Services  Corporation  has  been  that  those  who  run  it  are 
sometimes  seen  as  spending  our  tax  dollars  not  to  help  individual, 
needy  people  address  specific  legal  difficulties  that  may  arise,  but 
rather  to  advance  a  particular  ideological  or  political  agenda  held 
by  the  lawyers  themselves.  In  these  instances,  the  program  turns 
into  Federal  taxpayer  assistance  for  politically  active  attorneys. 

Now  over  the  years  a  number  of  restrictions  have  been  imposed 
to  try  to  limit  this  sort  of  political  activity,  and  a  number  of  people 
lobbying  me  on  behalf  of  LSC  have  assured  me  that  these  abuses 
now  are  a  thing  of  the  past.  But  let  me  ask  you  about  what  seems 
a  concerted  effort  on  the  part  of  the  LSC  even  today  to  divert  tax 
dollars  into  a  war  on  welfare  reform. 

Along  with  most  of  my  constituents  and  most  of  the  American 
people,  I  happen  to  think  that  we  should  hold  President  Clinton  to 
his  word  to  end  welfare  as  we  know  it.  The  current  welfare  system 
breeds  dependency;  it  destroys  lives.  And  a  strong  majority  of  the 
House  has  voted  for  welfare  reform,  but  I  understand  that  legal 
services  programs  have  used  their  resources  in  efforts  to  block  wel- 
fare reform  in  California,  New  York,  Michigan,  Minnesota,  Wiscon- 
sin, and  New  Jersey,  among  other  States.  Is  that  information  that 
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I've  received  concerning  the  legal  services'  use  of  dollars  in  those 
States  accurate,  and  if  so,  why? 

Mr.  Forger.  It  is  my  understanding,  Mr.  Chabot,  that  both  the 
Bush  and  the  Clinton  administrations  have  issued  waivers  to 
States  to  change  their  welfare  system.  Some,  I  think,  30-  or  40-odd 
have  been  issued.  It's  my  understanding  that  seven  of  those  have 
been  brought  into  question  by  litigation  in  which  a  Legal  Services 
Corporation  grantee  has  been  a  participant;  a  legal  services'  local 
program  has  been  a  participant,  frequently  joined  by  right-to-life 
and  religious  organizations  and  the  like. 

Legal  services  people  have  no  position  on  welfare  reform.  They 
cannot  have  a  policy  position  on  welfare.  Their  position  is  simply 
to  see  whether  the  waiver  in  a  given  case  has  been  issued  in  ac- 
cordance with  the  required  formalities  of  law  and  whether  the  pro- 
posed modification  made  pursuant  to  that  have  been  in  accordance 
with  constitutional  requirements.  Beyond  that,  legal  services'  pro- 
grams, nor  the  Legal  Services  Corporation,  cannot  have  any  posi- 
tion as  to  whether  benefits  are  paid,  to  whom,  and  how  much,  and 
whether  there  should  be  work  required  after  a  given  period  of  time. 
That  is  not  anything  in  which  we  are  involved.  That  I  consider  to 
be  social  issues,  political  issues  that  are  left  to  legislators.  Ours  is 
solely,  when  it  arises — and  it  has  7  cases  out  of  1.6  million — tested 
that,  and  in  some  instances  the  courts  have  sustained  and  in  oth- 
ers they  haven't. 

And  so  we  don't  have  any  program  or  position  or  policy  that  has 
us  seeking  to  frustrate  welfare  reform,  to  prevent  the  system  being 
changed.  All  we're  seeking  to  do  in  those  few  instances  was  to  raise 
a  constitutional  issue. 

Mr.  Chabot.  Let  me  ask  you,  Mr.  Eakeley,  specifically  about  the 
New  Jersey  case.  In  that  case  legal  services  of  New  Jersey  sued  the 
State  of  New  Jersey,  along  with  Donna  Shalala's  Department  of 
Health  and  Human  Services,  to  block  a  waiver  that  the  Clinton  ad- 
ministration had  given  New  Jersey  to  experiment  with  exactly  the 
sort  of  welfare  reform  that  we're  talking  about  here  in  Washington. 
With  the  Clinton  administration's  blessing,  New  Jersey  had  imple- 
mented a  family  cap  on  welfare  benefits,  basically,  saying,  in  effect, 
we're  no  longer  going  to  pay  you  more  benefits  just  for  having  more 
children.  The  New  Jersey  program  was  adopted  to  break  the  cycle 
of  poverty  and  to  promote  individual  responsibility  and  to  strength- 
en family  structures.  Legal  services  of  New  Jersey  sued,  arguing, 
among  other  things,  that  welfare  reform  violates  the  equal  protec- 
tion clause  of  the  U.S.  Constitution.  Legal  services  made  the,  in  my 
opinion,  simply  absurd  argument  that  there  is  no  rational  basis  for 
welfare  reform,  and  they  argued  that  the  democratic  political  proc- 
ess ought  not  to  be  allowed  to  make  this  sort  of  judgment.  Now, 
of  course,  lawyers  can  argue  all  sorts  of  outrageous  things,  but  they 
don't  have  to  do  it  with  our  tax  dollars.  That  would  be  my  argu- 
ment. 

Judge  Politan  of  the  U.S.  district  court  in  New  Jersey,  the  judge 
in  that  case,  threw  the  lawsuit  out  on  summary  judgment  because 
legal  services,  in  effect,  didn't  have  a  leg  to  stand  on.  He  reached 
the  conclusion  in  writing,  and  I'd  like  to  quote — this  was  the 
judge's  words: 
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New  Jersey's  reform  proposal  does  not  attempt  to  fetter  or  constrain  the  welfare 
mother's  right  to  bear  as  many  children  as  she  chooses,  but  simply  requires  her  to 
find  a  way  to  pay  for  her  progeny's  care. 

He  went  on  to  state, 

This  is  not  discrimination.  Rather,  this  is  the  reality  known  to  so  many  working 
families  who  provide  for  their  children  without  any  expectation  of  outside  assist- 
ance. 

But  even  though  the  judge  tossed  out  the  case,  I  think  of  all  the 
costs  that  were  incurred.  New  Jersey,  their  important  welfare  re- 
form was  stalled.  They  had  to  spend  considerable  tax  dollars  for  at- 
torneys, for  filing  their  briefs,  et  cetera,  and  so  did  the  Justice  De- 
partment. 

So  here's  my  question:  Does  any  Legal  Services  Corporation 
money  go  to  Legal  Services  of  New  Jersey?  And  if  so,  are  we  mak- 
ing the  best  use  of  our  money  funding  directly  or  indirectly  mis- 
guided efforts  to  basically  thwart  welfare  reform,  which  I  would 
argue  is  what  they  were  trying  to  do  in  that  particular  case?  And 
that's  the  State  I  understand  that  you  have  jurisdiction  relative  to. 
So  I'd  ask  you  to  answer. 

Mr.  Eakeley.  Yes,  actually,  I  chaired  Legal  Services  of  New  Jer- 
sey, actually,  and  left— when  I  left  private  practice,  I  went  into  the 
beginning  of  the  Florio  administration  and  served  in  that  adminis- 
tration as  first  assistant  attorney  general.  That  was  the  adminis- 
tration that  adopted  the  welfare  reform  that  was  the  subject  of  the 
litigation,  and  then  I,  of  course,  left  and  went  back  into  private 
practice,  and  now  I  sit  unhappily  at  least  attempting  to  respond  to 
this  particular  question. 

Legal  Services  of  New  Jersey  is  the  State  support  center  for  New 
Jersey.  It  is  a  recipient  of  Federal  funding  from  the  Legal  Services 
Corporation.  I  might  add  it  is  also  a  major  recipient  of  State  fund- 
ing from  the  State  of  New  Jersey  and  enjoys  the  unequivocal  sup- 
port of— had  enjoyed  the  unequivocal  support  of  the  Florio  adminis- 
tration and  now  of  the  administration  of  Christine  Todd  Whitman. 

I  don't  want  to — although  it  is  tempting  to  try  to  speak  for  Legal 
Services  of  New  Jersey,  I  would  prefer  avoiding  that  temptation 
and  merely  note  that  it's  up  to  local  grantees  to  decide,  in  accord- 
ance with  local  priorities,  what  cases  to  take  on,  and  I  believe  that 
the  basic  thrust  of  the  case,  notwithstanding  the  part  of  the  deci- 
sion you  read  from  Judge  Politan,  was  that  the  waiver  provisions 
adopted  did  not  accord  with  the  intention  of  the  Congress,  and  I 
think  that  I  agree  absolutely  with  Mr.  Forger  that  this  Corporation 
is  not  about  thwarting  welfare  reform,  nor  do  I  think  that  it  is  the 
objective  of,  the  appropriate  objective  of,  any  grantee  to  thwart  wel- 
fare reform. 

On  the  other  hand,  if  there  are  needy  children,  as  in  the  case  of 
Legal  Services  of  New  Jersey— I  think  2,000  children  have  been 
born  since  that  welfare  reform  was  provided — they  receive  even 
less  than  other  children  living  in  the  State.  The  State  has  deter- 
mined that  the  standard  of  need  is  being  funded  at  less  than  50 
percent  of  what  those  children  need.  I  think  when  those  children 
come  to  a  legal  services  program  or  another  program  and  say, 
"We"— or  their  parents  say,  "We  believe  that  there  is  a  violation  of 
law  that  has  occurred  that  has  deprived  us  of  some  fundamental 
rights,"  then  I  think  it  is  the  obligation  of  the  lawyer  to  evaluate 
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it  and  make  a  judgment  call  about  whether  or  not  that  is  a  worth- 
while endeavor. 

But  I  agree  entirely  with  Mr.  Forger  with  respect  to  his  position 
about  not  taking  a  position  one  way  or  the  other.  This  is  a  subset, 
a  very  small  subset,  of  what  the  Corporation  funds  through  its 
grantees,  but  it  is  certainly  by  no  means  the  objective  of  the  Cor- 
poration or  of  Legal  Services  of  New  Jersey. 

Mr.  Chabot.  Well,  I  guess,  as  Mr.  Inglis  had  mentioned  before, 
when  one  is  considering  a  debt  of  $4.7  trillion  that's  been  going  up, 
and  looking  at  the  priorities — and  that's  really  what  we  have  to  do, 
is  look  at  the  priorities — and  one  of  the  things  which  we  felt  most 
strongly  about,  and  I  personally  feel  most  strongly  about,  is  the 
need  for  welfare  reform,  and  when  we  have  groups  funded  by  Legal 
Services  Corporation  who  are  fighting  that  effort,  of  course,  that's 
certainly  one  of  the  things  that  I  factor  in  my  decision  on  this,  and 
I'm  sure  many  other  Members  will  as  well. 

Another  case  was  a  Massachusetts  case  that  you're  probably  fa- 
miliar with  where,  basically,  you  had  a  legal  services  group  up 
there  who  was  making  it  more  difficult  to  evict  drug  dealers  from 
public  housing.  On  the  one  hand,  they  made  it  more  difficult  to 
evict,  while,  on  the  other  hand,  they  sued  the  public  housing  au- 
thority for  not  providing  safe  and  drug-free  housing  for  the  resi- 
dents. You  know,  so  I  mean 

Mr.  Eakeley.  Well,  I'm  familiar  with  the  latter  case.  I'm  not  fa- 
miliar with  the  first  case.  I  can  say,  quite  unequivocally,  we  do  not 
support  defending  eviction  proceedings  on  behalf  of  convicted  drug 
dealers,  and  that  is  definitely  not  the  policy  of  the  Corporation. 

Let  me  just  go  back  to  the  welfare  reform  for  1  minute.  Clearly, 
this  is  one  of  those  lightning  rod  issues  that  has  both  attracted  a 
lot  of  attention,  but  also  has  been  a  source  of  alienation,  I  think, 
between  Members  of  the  Congress  such  as  yourself  and  the  Cor- 
poration. And  I  meant  it  when  I  said  in  my  oral  testimony  that  we 
want  to  talk  and  work  actively  with  the  Congress  to  address  those 
sources  of  problems  in  a  way  that  resolves  the  problem  without 
eliminating  the  program.  I  think  that  7  cases  out  of  1.6  million 
handled  on  an  annual  basis  can  justify  a  rifle-shot  approach  ad- 
dressing those  6  cases  in  a  way  that  satisfies  the  Congress  with  re- 
spect to  how  Federal  taxpayer  dollars  are  to  be  applied  in  accord- 
ance with  the  intention  of  the  Congress,  and  I  think  that  we  can 
find  a  way  to  do  that  without — find  a  way  to  do  that  while  persuad- 
ing you  that  the  rest  of  what  we  do  is  entirely  worthy  of  your  sup- 
port. 

Mr.  Chabot.  OK.  I'd  like  to  read  a  quote  from  an  article  regard- 
ing a  Massachusetts  case  which  I  referred  to  earlier  that  states: 
"Public  housing  director  cited  legal  services  as  the  chief  impedi- 
ment to  eliminating  drug  dealers  from  public  housing."  To  quote 
one  typical  response  from  S.R.  McDaniel,  Jr.,  of  Orlando,  FL — who 
is  the  director  of  public  housing  down  in  Florida — "Tenant  evictions 
are  required  when  the  sale  and  use  of  drugs  are  uncovered,  but 
this  is  always  hampered  by  the  Legal  Services  Corporation's  law- 
yers. We  are  immediately  informed  by  the  tenants'  free  lawyer  that 
we  cannot  evict  them." 

And  they  go  into  more  and  more  details,  and  I  don't  want  to  go 
into  too  much  detail  here,  but  these  are  the  types  of  cases  which 
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one  has  to  factor  into  a  decision  when  we've  got  to  deal  with  scarce 
tax  dollars.  And  some  of  the  problem  really  is  the  decisions  that 
people  were  making,  and  it's  kind  of  unfortunate  because  I  think 
that  there  are  certainly  some  good  things  that  can  be  done. 

Mr.  Eakeley.  Deputy  Attorney  General  Gorelick  I  think  offered 
a  good  proposal.  I'm  not  familiar  with  what  you've  just  quoted 
from,  but  I  would  welcome  the  opportunity  to  provide  a  detailed  re- 
sponse to  that  critique  because  I'm  not  aware  of  that  criticism.  I 
mean,  I'm  aware  of  a  general  criticism  in  this  area,  but  I  think  that 
we  can  satisfy  the  committee  that  this  is  not  something  that  is 
going  on  in  very  many  cases  at  all  around  the  country,  and  where 
it  is,  there  are  either  very  good  reasons  for  it,  and  they  don't  in- 
volve defending  drug  dealers  who  have  been  convicted  of  a  crime 
but  I  would— let  me  just,  if  I  may,  yield  to  Mr.  Forger  to  deal  with 
the  specifics  on  what  has  been  brought  to  his  attention  as  the  chief 
executive  officer  of  the  Corporation  on  the  drug-dealing  side. 

Mr.  Forger.  Congresswoman  Nita  Lowey  from  my  area  in  New 
York  City  turned  over  to  me  a  serious  complaint  by  members  of  the 
New  York  State  Legislature  saying  that  the  Legal  Aid  Society  of 
New  York  was  engaged  in  frustrating  the  efforts  of  public  housing 
to  clear  it  of  drug  dealers  by  representing  people  in  the  eviction 
proceedings.  We  also  got  that  same  complaint  recently  from 
Charleston,  WV.  We've  investigated  both  of  those  and,  I  think 
found  that,  out  of  11  in  New  York,  9  of  the  cases  we're  representing 
the  tenant,  the  leaseholder,  and  not  the  person  alleged  to  be  in- 
volved in  drugs.  One  was  alleged  to  be  a  person  who  was  the  ten- 
ant, but,  yet,  the  charge  was  dismissed. 

We  have  represented  tenant  associations  and  housing  on  the 
other  side,  trying  to  assist  them  in  dealing  with  this  terrible  prob- 
lem. We  don't  support,  nor  want  to  be  identified  with,  perpetuating 
a  drug  situation  in  housing,  but  it's  a  delicate  balance  of,  say  a 
grandmother  being  evicted  because  a  16-year-old  who  resides  with 
her  has  been  charged  with  an  offense  of  drug  dealing.  There  is  al- 
ways the  issue:  is  the  charge  itself  sufficient  to  disqualify  us,  if 
that  were  the  case,  from  representation  or  is  it  a  conviction?  We 
don't  want  to  represent  people  convicted  of  drug  dealing,  nor  do  we 
want  to  perpetuate  unhealthy  situations  in  the  communities. 

And,  indeed,  I  think  in  Congressman  McCollum's  bill  he  would 
prevent  us  from  being  so  engaged.  Congress,  if  it  believes  that  that 
is  an  issue  that  is  of  great  importance,  it  can  very  well  say  to  us 
you  cannot,  just  as  with  abortion  or  desegregation— you  cannot  rep- 
resent people  dealing  in  drugs.  We  don't  believe  we  do.  We  came 
to  Congress  in  1990  with  a  request  that  Congress  put  a  restriction 
in  the  Legal  Services  Corporation  Act  preventing  Legal  Services 
programs  from  representing  drug  dealers.  We  sent,  the  prior  Board 
sent  a  notice  to  the  programs  saying:  Please  be  aware  of  this  and 
don  t  represent  those  sorts  of  people.  Congress  did  not  choose  to 
adopt  that  restriction,  and  it  is  now  before  you  once  again 

Mr.  Chabot.  OK,  thank  you. 

Mr.  Gekas.  The  gentleman  from  Michigan  is  recognized 

Mr.  Conyers.  Thank  you. 

Mr.  Gekas  [continuing].  For  as  much  time  as  he  wants  to 
consume. 
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Mr.  Conyers.  Well,  I'll  only  need  a  few  minutes  because  I  had 
come  to  brag  about  the  Michigan  Legal  Services  programs  around 
the  State,  except  that  my  colleague  from  Ohio  sullied  the  name  of 
Michigan  by  saying  it  was  one  of  them  that  used  their  legal  serv- 
ices to  block  welfare  reform,  which  will  launch  a  huge  investigation 
into  Michigan  Legal  Services  immediately.  I've  never  heard  of  it. 
It's  true  we  have  a  zealous,  sometimes  overzealous  Governor,  but 
put  it  like  this:  If  someone  who  qualifies  for  legal  services  comes 
and  presents  a  legitimate  issue,  the  legal  services  program  doesn't 
have  the  option  of  saying  that  this  is  not  politically  correct  or  we 
don't  personally  agree  with  you,  and  therefore,  in  the  new  legisla- 
tive majority  we  don't  think  we  ought  to  bring  this.  They've  got  a 
duty  to  bring  the  case.  It  isn't  that  every  case  they  bring  they're 
personally  advocating. 

And  so  I  wanted  to  tell  you  that  I've  been  meeting  off  and  on 
with  Michigan  Legal  Services  officials  throughout  the  State  across 
the  years,  and  we're  very  proud  of  their  program.  In  the  largest 
county  in  the  State,  Wayne  County,  the  Wayne  County  Legal  Serv- 
ices has  been  led  by  attorney  and  president  of  that  group,  Linda 
Bernard,  for  years.  They  not  only  have  incredible  programs  teach- 
ing street  law,  not — they  go  way  beyond  defending,  but  they  teach 
people  the  law.  They  have  a  great  outreach  service  for  the  lawyers 
in  Metropolitan  Detroit  and  they  get  a  good  level  of  cooperation 
there,  but,  far  more  importantly,  they  raise  money  for  their  own 
programs  that  through  their  own  fundraising  efforts  supplement 
the  money  that  they  get.  We  just  have  a  program  that  we're  tre- 
mendously proud  of  in  Metropolitan  Detroit,  and  I  daresay  across 
the  State. 

I  don't  have  one  horror  story.  I  don't  have  one  legislation  by 
anecdote  to  bring  you.  I'm  sure  they  must  have  made  a  mistake 
somewhere  along  the  line,  but  the  overriding  approval  within  the 
community  and  among  the  public  is  very  strong  for  this  operation. 
They're  financially  strapped. 

So  I  come  to  this  subject  matter  not  to  argue  about  how  you  can 
justify  4.7  trillion  dollars'  worth  of  debt  which  you  have  no  respon- 
sibility whatever  for  creating.  We  are  the  ones  that  ought  to  be 
asked  how  we  allowed  4.7  trillion  dollars'  worth  of  debt  to  accrue 
rather  than  pass  the  ball  to  you  when  you  come  in  for  a  sum  that 
has  not  greatly  enlarged  across  the  years  notwithstanding  costs  of 
living  and  the  greater  need  for  serving  the  poor. 

Now  I  meet  with  you,  lady  and  gentlemen,  against  the  backdrop 
of  a  case  that  is  sorely  trying  whether  there  is  justice  for  all  people. 
There  happens  to  be  awaiting  the  death  sentence  in  Illinois  a 
young  man  named  Mr.  Davis  who  it  was  found  out  confessed  to  10 
crimes,  10  murders,  and  10  other  attempted  murders.  It  was  every 
unsolved  murder  in  the  area,  in  the  St.  Louis  area,  and  it  later 
turned  out  that  he  was  retarded  and  functionally  illiterate.  He 
signed  this  confession  at  4  a.m.  in  the  morning  in  some  far-out 
place.  The  jury  had  no  idea,  when  they  got  the  confession,  that  he 
couldn't  read,  and  it  was  inferred  that  he  had  admitted  all  these 
other  murders  and  here  was  just  another  one.  Now  this  case  is  be- 
fore the  Governor  of  the  great  State  of  Illinois  to  determine  wheth- 
er this  should  go  on. 
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You  know,  this  is  what  people  are  looking  for  to  see  if  the  system 
works  or  not.  They're  working  to  see  if  you  can  get  into  the  great 
court  system  of  this  country,  and  without  a  lawyer,  we  all  know 
that  that's  not  possible. 

And  so  I'm  looking  for  ways  to,  frankly,  strengthen  the  programs 
in  the  legal  services  system,  and  I  want  to  tell  you  that  there  are 
other  Members  of  the  Congress  that  share  my  view.  Cutting  back 
now  is  the  wrong  way  to  go.  There  is  no  mandate.  There  was  noth- 
ing in  the  elections  recently  that  told  me  that  people  wanted  less 
legal  representation  for  those  who  need  it.  That  seems  to  me  a 
great  misreading,  a  great  leap  in  logic. 

And  I  commend  all  of  you  for  the  work  that  you're  doing:  the 
President  of  Legal  Services;  the  Chairman  of  the  Board;  Mr. 
Smegal,  who's  been  there  for  so  long  in  so  many  capacities;  Ms. 
Watlington.  I  mean,  your  stories  of  dedication  are  really  just  cam- 
eos of  a  lot  of  other  people  working  for  National  Legal  Services  who 
will  never  get  a  chance  to  come  before  us.  All  of  the  things  that 
they've  done  will  never  be  recorded.  I  sometimes  think  that  keeping 
closer  records,  we'll  be  able  to  reveal  some  of  the  incredible  services 
that  have  been  performed  by  these  organizations,  and  I  invite  you 
to  come  to  downtown  Detroit  whenever  you  can,  my  colleagues  as 
well,  just  to  get  a  look  at  what  they're  doing.  I  mean,  they  will  take 
you  on  a  tour.  They're  proud  of  what  they're  doing.  It's  a  legal  land- 
mark, and  I'm  hoping  that  this  story  can  fully  get  out  in  the  course 
of  these  hearings,  so  that  it  won't  be  a  matter  of  you  defending 
some  bizarre  episode  which  may  or  may  not  have  happened,  and 
if  it  did,  it  was  years  ago,  and  that  we  get  on  with  the  business 
of  making  the  American  system  of  law  something  that  other  than 
lawyers  can  speak  up  for,  because  the  real  test  is  going  to  be  in 
the  end,  what  do  the  people  think  of  this  system? 

You  have  served  this  organization  and  this  responsibility  of  the 
American  Government  in  an  absolutely  laudatory  fashion,  and  I 
thank  you  all  not  just  for  being  here  today,  but  for  the  years  of 
work  and  service  that  you  have  given  representing  also 
emblematically  thousands  and  thousands  of  others  that  have 
worked  in  the  same  belief  system  that  brings  us  all  here  today. 
And  I  thank  you  very  much. 

Mr.  Gekas.  The  gentleman  from  Georgia  is  recognized. 

Mr.  Conyers.  Just  a  moment,  Mr.  Chairman.  A  lady  haltingly 
raised  her  hand,  if  she  could  make  a  response. 

Ms.  Watlington.  I  would  like  to  make  one  or  two  comments, 
Mr.  Conyers.  I  would  like  to  tell  Mr.  Conyers  that  we  were  in 
Michigan,  and  as  a  Board  member,  I  really  appreciate  it.  We  vis- 
ited the  programs  and  we  were  very  impressed  about  the  client 
community  with  the  legal  services  program  and  the  innovative  pro- 
grams that  they  had  initiated  to  really  reach  the  client  community 
and  work  with  them.  We  were  just  very  impressed  and  we  met 
with  the  staff,  and  I  just  can't  say  as  much  and  I  agree  with  what 
you're  saying  about  the  wonderful  work  that's  going  on  there. 

Mr.  Conyers.  Well,  I'm  glad  you  were  there  because  I'm  not  just 
saying  this.  There  would  be  no  bigger  critic  of  this  system  if  it 
weren't  working  well  in  that  area  that  I  represented,  and  I'm  glad 
to  know  that  you've  been  checking  it  out. 

Thank  you  very  much,  Mr.  Chairman. 
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Mr.  Gekas.  Is  the  gentleman  from  Georgia  on  the  premises? 

Does  Mr.  Eakeley  want  to  respond? 

Mr.  Eakeley.  Mr.  Chairman,  if  you'd  just  permit  me  one  half- 
sentence  response,  I  think  in  response  to  Mr.  Conyers,  it's  our 
privilege  to  be  here  today,  but  our  aspiration,  common  aspiration, 
is  to  help  assure  that  this  system  of  laws  is  more  than  that  and 
is  a  system  of  justice. 

Mr.  Conyers.  Exactly.  Thank  you. 

Mr.  Gekas.  The  gentleman  from  Georgia  is  recognized  for  as 
much  time  as  he  may  want  to  consume. 

Mr.  Barr.  Well,  I'd  like  to  thank  the  panel  also.  Contrary  to  the 
implication  of  the  lengthy  prior  remarks,  I  don't  think  any  of  us  are 
saying  that  there  is  not  some  wonderful  work  being  performed  by 
legal  services  attorneys.  I  know  that  firsthand  from  my  legal  expe- 
riences down  in  Georgia,  and  I  don't  think  that's  really  the  point 
here. 

We've  heard  today  about  legislation  by  anecdotes,  and  I've  heard 
that  in  other  work  that  this  committee  has  been  engaged  in,  and 
I'm  kind  of  tired  of  it.  These  are  not  anecdotes  and  I  think  they're 
very  legitimate  questions  that  should  be  raised.  I  don't  think  any 
of  you  have  any  problem  looking  at  these  very  specific  cases.  Some 
of  them  have  been  referred  to  by  Mr.  Chabot.  These  aren't  anec- 
dotes in  the  sense  that  he's  making  them  up.  I  have  cases  here 
from  the  Federal  Reporter,  the  National  Center  for  Immigrant 
Rights  v.  INS,  Ricardo  Davila-Bardales  v.  INS,  Rush  v.  Parham. 
These  are  real  cases.  I'm  not  making  these  up,  and  I'm  getting  kind 
of  tired  of  people  on  the  other  side  chastising  us  and  witnesses 
making  fun  of  legislation  by  anecdotes.  These  aren't  anecdotes. 

They're  of  concern  to  me  for  a  couple  of  reasons:  First,  because 
taxpayer  funds  are  being  used  to  fund  these  cases,  and  second,  be- 
cause we,  in  the  Congress,  have  tried  to  stop  it,  but  apparently  to 
no  avail.  There  are  prohibitions,  as  I  understand  it,  on  funds  ap- 
propriated for  Legal  Services  Corporation  that  prohibit  on  the  sur- 
face, representing  illegal  aliens.  Yet,  it  goes  on.  It's  not  an  anec- 
dote; it  goes  on. 

There's  a  case  here  from  1994  in  which  a  recipient  of  Legal  Serv- 
ices Corporation  moneys  is  representing  an  illegal  alien.  What  con- 
cerns me  is  that  the  citizens'  funds  are  being  used,  and  they're  con- 
cerned about  it.  Mr.  Conyers  may  not  be  concerned  about  it,  but 
the  citizens  in  my  district  are  concerned  about  that.  They  certainly 
want  to  see  people  who  need  representation  represented,  but 
they're  concerned  about  this  sort  of  activity. 

Mr.  Conyers.  Mr.  Chairman,  would  the  gentleman  yield? 

Mr.  Barr.  Not  quite  yet. 

It  also  concerns  me  because  I  am  familiar  with  people  being 
turned  away.  Again,  I  think  contrary  to  what  the  gentleman  from 
Michigan  was  stating,  they  do  turn  people  away  all  the  time,  and 
a  lot  of  times  it's  because  they  don't  have  the  funds.  They  don't 
have  the  time  to  put  in,  and  that's  another  reason  why  it  concerns 
me  for  them  to  be  engaged  in  some  of  these  kind  of  cases  when 
what  I  think  are  the  truly  meaningful  cases,  where  they  can  inter- 
cede in  a  domestic  dispute,  a  marital  situation,  that  can  both  save 
the  courts  time  and  money,  as  well  as  sometimes  prevent  more  se- 
rious cases  and  more  serious  circumstances  from  arising.  And  basi- 
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cally,  what  I've  heard  today  is  whenever  one  of  these  instances, 
these  anecdotes — but  I  consider  them  real  life  cases — is  brought  up, 
the  response  is,  "Well,  we're  not  aware  of  it"  or  'That's  not  the  pol- 
icy" or  "We'll  look  into  it."  I  mean,  apparently,  these  cases  are 
going  on.  Maybe  part  of  it  is  the  result  of  what  the  chairman,  I 
think,  talked  about  a  little  earlier  is  the  lack  of  proper  record- 
keeping. Another  problem  might  be  the  lengthy  list  of  subgrants, 
just  simply  trying  to  keep  track  of  all  the  different  organizations 
that  are  using  these  funds.  But  it  does  disturb  me  that,  apparently, 
cases  are  being  handled  that  do  fall  into  categories  that  Congress 
has,  indeed,  tried  to  prevent  moneys  from  being  used. 

I'm  wondering  if  the  problem  now  is  you're  saying,  well,  we  can 
work  something  out,  and  so  forth.  I  think  that's  been  tried,  and  a 
number  of  folks  up  here,  I  think,  are  probably  saying  we've  tried 
that  already.  I  mean,  I'd  really  appreciate  your  thoughts  on  that. 

Mr.  Eakeley.  Well,  I  think  there  are  two  different  issues.  With 
respect  to  the  first  issue,  I  meant  no  disrespect  when  I  brought  up 
this  one  example  that  I  meant  to  refer  to  as  an  anecdote,  which 
was  a  letter  that  was  submitted  to  the  committee  that  was  appar- 
ently presenting  an  erroneous  conclusion  or  description  of  a  par- 
ticular lawsuit. 

Clearly,  when  cases  are  brought  to  our  attention  or  brought  to 
the  committee's  attention  that  involve  prohibitions  that  were  ap- 
parently disregarded,  our  job  is  to  monitor  grantees  to  make  sure 
that  those  prohibitions  are  in  effect  and  that  they  are  observed. 
And,  indeed,  it  troubles  us,  as  it  should,  and  it  troubles  us  if  those 
cases  come  about  also. 

I  think  I  meant  to  suggest  with  respect  to  something  like  rep- 
resentation of  illegal  aliens,  which  is  prohibited,  that,  as  far  as  we 
know,  there  are  isolated  instances  of  exceptions.  That  doesn't  mean 
they  shouldn't  be  policed  as  effectively  as  we  can.  It  doesn't  mean 
the  committee,  as  the  oversight  committee  for  this  organization, 
should  not  be  absolutely  demanding  of  us  for  an  explanation.  What 
I  did  mean  to  suggest,  however,  is  that  we  need  to  explore  the  fac- 
tual predicates  for  those  particular  cases  because  sometimes  they 
are  mispresented  and  sometimes  they  do  create  the  erroneous  im- 
pression that  we  are  falling  down  on  the  job.  That  is  the  furthest 
thing  from  our  minds. 

I  think  Mr.  Forger  can  testify  to  it  because  he  spent  the  better 
part  of  the  last  year  trying  to  upgrade  the  capacity  of  the  organiza- 
tion to  police  our  grantees  to  make  sure  that  we  are  fulfilling  the 
intention  of  the  Congress. 

The  second  part  of  the  issue  was  with  respect  to  some  of  these 
other  areas  that  grantees  are  permitted  to  use  Federal  funding  to 
undertake  and  whether  or  not  there  are  particular  problems  that 
this  committee  or  the  Congress  may  have  with  those,  differing  per- 
ceptions of  what's  appropriate  or  not.  And  all  I  meant  to  say  by 
that  was  we're  here  today  to  listen  and  learn  and  work  with  you, 
so  that  we  can  preserve  this  wonderful  system  of  justice  that  we 
have.  It's  not  perfect.  We  know  it's  got  warts,  but  we  think  we  can 
work  together  to  improve  upon  it,  and  you  shouldn't — we  urge  you 
not  to  use  what  I  hope  to  be  the  isolated  moments  of  difference  to 
misinterpret  what  we're  willing  to  do  to  try  to  work  with  the  Con- 
gress. 
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Mr.  Forger.  May  I  just  add  a  word,  Mr.  Barr,  on  the 

Mr.  Barr.  Please. 

Mr.  Forger  [continuing].  Monitoring  for  compliance?  This  is  our 
stock  and  trade.  We  make  grants  and  you  have  a  right  to  look  to 
us  to  make  certain  that  we  assure  compliance  in  the  field  with  all 
of  the  restrictions  that  Congress  has  placed  upon  us.  Each  pro- 
gram— there  are  323  programs  out  there — each  has  an  independ- 
ent, locally  selected  board  by  the  local  bar  association.  They  hire 
their  local  lawyers.  They  hire  a  local  director.  They  set  their  own 
priorities,  and  they  have  a  fiduciary  responsibility  to  this  program. 
We  send  them  a  complete  text  and  summary  of  every  restriction 
that  applies  to  their  lawyers,  and  we  expect  them  to  observe  that. 
But  we  go  beyond  that,  and  we  say  to  them:  We  want  you  to  certify 
compliance  by  your  lawyers  and  your  staff  with  every  restriction 
that  applies  to  you,  and  we  get  from  them  a  certification  of  compli- 
ance. 

Moreover,  we  say  to  them:  "Send  us  a  statement  of  all  of  your 
policies.  We  want  to  make  sure  that  you're  implementing  these  re- 
strictions," and  we  receive  that  annually.  Beyond  that,  we  then 
have  an  onsite  monitoring.  We  do  20  a  month.  We  hit  every  pro- 
gram every  18  months,  and  we  go  and  we  test  and  we  probe  and 
we  ask  the  community;  we  ask  the  judges.  We  look  in  their  files. 
We  do  virtually  everything  we  can  conceivably  do  to  ensure  that 
there  is  compliance. 

Every  once  in  a  while  a  case  is  going  to  get  through.  Some  law- 
yer will  do  something  that  he  should  not  do.  We  don't  condone  that. 
We  will  discipline  that  group,  and  we  urge  anyone  who  has  an 
awareness  of  that  to  let  us  know.  We  don't  want  to  fail  in  our  fidu- 
ciary responsibility  to  you  people,  nor  do  we  want  you  to  believe 
that  these  cases  are  illustrative  of  either  an  uncaring  attitude  on 
our  part  or  flagrant  disregard  of  the  rules. 

Mr.  Barr.  I  appreciate  that.  In  that  spirit,  then,  could  I  request 
that  somebody  check  into  this  case,  the  Davila  Bardales  v.  INS  at 
27  F.  3rd  1,  first  circuit,  1994;  the  Greater  Boston  Legal  Services 
and  the  Massachusetts  Law  Reform  Institute  in  Boston,  both  of 
which — and  maybe  some  others  here — were  involved  in  what  ap- 
pears on  its  face  to  be  by  language  of  the  opinion  representing  an 
individual  who  entered  this  country  unlawfully  and  became  in- 
volved in  deportation  proceedings. 

Mr.  Forger.  I  should  point  out,  also,  Mr.  Barr,  that  those  same 
restrictions  do  not  apply  to  the  use  of  non-Federal  funds,  and  so 
on  occasion  you  will  have  an  organization  that  does  receive  some 
support  from  Federal  legal  services  doing  cases  that  they  cannot  do 
with  Federal  money,  but  they  are  permitted  to  do  with 

Mr.  Barr.  Yes;  and  that's  problematic,  and  I  think  maybe  the 
chairman  was  getting  at  that  a  little  bit  earlier.  With  the  number 
of  subgrant  organizations  and  the  lack  of  proper  recordkeeping,  it 
seems  to  me  from  their  standpoint  almost  disingenuous  to  say 
among  this  pot  of  money  that  we  receive  we  receive  some  Federal 
moneys;  therefore,  we  can  engage  in  any  case  that  we  want  be- 
cause we  receive  these  other  moneys,  too.  That's 

Mr.  Gekas.  Will  the  gentleman  yield? 

Mr.  Barr.  Certainly,  Mr.  Chairman. 
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Mr.  Gekas.  The  gentleman  brings  up  a  point.  That's  what  we're 
saying,  that  if  there  are  two  poor  people  in  line  who  are  refused 
service,  on  matters  having  to  do  with  spousal  abuse,  it  might  be 
traceable  back  to  the  decision  made  with  non-Federal  funds  to  have 
a  legal  services  lawyer  help  this  illegal  immigrant,  and  that's  the 
point  we're  trying  to  make.  Can  we  trace  it  back?  Logic  seems  to 
me,  while  two  people,  like  Ms.  Watlington  said,  were  refused  serv- 
ice, we  have  the  acceptance  of  a  case  which  is  captioned  under  non- 
Federal  funds.  That's  what's  perplexing  in  this  whole  thing. 

I  thank  the  gentleman. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Is  there  any  record  of  disciplinary  actions  that  have  been  taken 
against  any  recipients,  recipient  organization,  for  engaging  in,  for 
example,  INS  immigration  cases  involving  illegal  aliens  or  other 
type  of  cases  that  are  prohibited? 

Mr.  Forger.  I'm  not  aware  of  any  reported  complaint  of  a  legal 
services  attorney  using  Federal  funds  having  violated  that  restric- 
tion. I  know,  for  example,  in  the  State  of  Massachusetts,  I  under- 
stand the  State  itself  does  fund  legal  services  for  illegal  aliens,  and 
I  realize  you  get  into  fungible  dollars  and  who's  outside  the  door 
while  somebody  else  is  engaged  in  another  project. 

In  Legal  Services  in  New  York,  the  Legal  Aid  Society,  in  order 
to  avoid  that,  they  have  taken  some  money  and  set  up  a  separate 
office.  So  there  isn't  any  question  of  who's  outside  the  door  and 
whether  they  can  use  that.  But  the  accountability  of  keeping  track 
of  cases  is  something  that  certainly  could  be  done,  and  we  do  to  a 
certain  degree  now  have  a  control  as  to  what  is  being  done  with 
Federal  money  and  what  is  being  done  with  non-Federal,  and  I  re- 
alize that  that  may  lead  to  some  confusion.  And,  indeed,  I'm  sure 
on  occasion  there  will  be  a  violation  of  which  we're  not  aware. 

Mr.  Barr.  But  at  least  we'd  be  able  to  track  it  better. 

Mr.  Forger.  Indeed. 

Mr.  Barr.  But  I  appreciate  the  panel  very  much.  I  think  we've 
highlighted  both  some  problem  areas  and  some  areas  where  we  can 
work  on  some  solutions.  I  again  want  to  say  that  the  Legal  Aid  So- 
ciety of  Atlanta  and  the  other  recipients  in  Georgia  that  I'm  famil- 
iar with  have  very,  very  fine  attorneys,  and  I  think  some  of  the 
problems  that  we're  talking  about  here  have  nothing  to  do  with 
them.  They  have  to  do  with  mechanisms  that  we  have  to  put  into 
place  perhaps  and  make  sure  that  they're  enforced.  That's  a  job 
that  both  of  us  have  an  interest  in  fulfilling. 

I'd  be  happy  to  yield  to  the  gentleman  from  Michigan. 

Mr.  Conyers.  Well,  thank  you  very  much.  I  appreciate  the  gen- 
tleman from  Georgia. 

Let  me  make  clear  to  him  what  legislating  by  anecdote  means. 
It  doesn't  mean  that  the  case  doesn't  exist,  but  it  means,  as  in  the 
instance  that  you  raised  about  Boston  Legal  Services,  involving 
themselves  in  an  immigration  case.  Unless  we  know  what  year  the 
case  was  brought,  unless  we  know  what  funds  were  used,  unless 
we  know  what  the  legal  conclusion  was,  we're  legislating  by  anec- 
dote. 

You  also  named  three  other  cases,  Mr.  Barr.  Naming  those  cases 
doesn't  make  them  wrong,  illegal,  nor  does  it  mean  legal  services 
has  done  something  wrong,  and  that's  precisely  what  I'm  getting 
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at.  It's  not  on  me  to  go  check  all  of  these  cases  that  you  raise  and 
say  that's  what  I'm  talking  about. 

Mr.  Barr.  Reclaiming  my  time,  I  think  the 

Mr.  Conyers.  I'd  be  happy  to  work  with  you  on  that. 

Mr.  Barr.  Reclaiming  my  time,  I  think  the  Board  understands 
what  I'm  getting  at  here;  at  least  I  hope  so.  We  have  some  specific 
cases  here,  and  I  see  a  willingness  on  their  part  to  understand 
what  I'm  getting  at  here  and  to  try  and  work  to  put  in  place  some 
mechanisms.  I  mean,  it's  one  thing  to  talk  about  the  great  theory, 
and  so  forth,  but  we  have  to  make  it  work.  I  appreciate  the  Board's 
consideration  in  looking  into  these  things  with  us,  and  I  appreciate 
the  chairman's  patience. 

Mr.  Gekas.  We  thank 

Mr.  Conyers.  Mr.  Chairman,  can  I  address  this  subject  for  a 
minute? 

Mr.  Gekas.  The  gentleman  from  Michigan  is  recognized. 

Mr.  Conyers.  Thank  you. 

I  think  this  has  been  a  very  helpful  dialog  because  what  we're 
here  to  do  is  determine  the  facts.  We're  not  here  to  sling  around 
cases,  and  you're  not  on  trial.  So,  you  know,  I  want  to  make  it  clear 
to  everybody  that  raises  criticisms  they'd  better  have  a  case  and 
that  the  case  ought  to  go  somewhere  instead  of  being  some  kind  of 
general  allegation. 

Now  for  anybody  on  this  committee  that  doesn't  want  to  be  spe- 
cific and  just  wants  to  cite  me  a  Federal  supplement  or  a  Supreme 
Court  case  or  a  district  case,  fine.  I  happen  to  be  the  ranking  mem- 
ber. I'm  delighted  to  put  them  all  to  work  to  find  out  what  it  was, 
but  you  can  bet  you'll  hear  about  this  case  on  the  floor. 

And  so  I  think  that  we've  had  a  very  constructive  interchange, 
Mr.  Chairman,  and  I  thank  you  for  yielding  me  a  minute. 

Mr.  Gekas.  If  you  could  stay  for  an  hour  afterwards,  I'll  show 
you  some  specific  cases. 

Mr.  Conyers.  Well,  if  you  can  come  a  little  bit  earlier  in  the 
morning,  we'll  start  off  and  talk  about  them  ourselves. 

Mr.  Gekas.  If  I'm  not  here  by  noon,  don't  go  without  me. 

Mr.  Conyers.  OK,  I'll  be  waiting  for  you. 

Mr.  Gekas.  The  Chair  recognizes  the  gentleman  from  Rhode  Is- 
land. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Smegal  made  reference  to  a  decision  in  the  California  case 
which  provides  additional  data  regarding  the  letter  contained  in 
Mr.  Stenholm's  testimony.  Is  that  correct,  Mr.  Smegal?  Do  you 
have  a  decision? 

Mr.  Smegal.  Yes,  Congressman  Reed;  I  do  have  it.  I  think  I  gave 
it  to 

Mr.  Reed.  I  would  request,  Mr.  Chairman,  to  make  that  part  of 
the  record. 

Mr.  Gekas.  Without  objection. 

Mr.  Reed.  Thank  you  very  much. 

[The  information  follows:! 
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RECEIVED 
JAN  2  -  ?232 
Ans'd... 


IN   THE   UNITED   STATES   DISTRICT    COURT    FOR   THE 
EASTERN    DISTRICT   OF    CALIFORNIA 


MARIO  ROSALE"s  FARIAS;  RAFAEL 
VALENCIA;  and  MANUEL  ESTRADA 
NEGRETE, 

,'  Plaintiffs, 

v.  i 

GERAWAN  RANCHES,  a  California 
partnership;  GERAWAN 
ENTERPRISES,  a  California 
partnership;  RAY  M.  GERAWAN 
and  STAR  R.  GERAWAN, 
individually  and  in  their 
official  capacities  as  general 
partners  of  Gerawan  Ranches  and 
Gerawan  Enterprises;  GERAWAN 
COMPANY,  INC.,  a  California 
corporation;  MIKE  GERAWAN; 
SAUL  ACOSTA;  and  DOES  1  through 
25,  inclusive. 

Defendants. 


CV    F-91-142    REC 


AMENDED   ORDER   OF   REMAND 
GRANTING    PLAINTIFFS' 
REQUEST    FOR   SANCTIONS 
PURSUANT   TO    28    U.S.C.    § 
1447(C) 


Plaintiffs   seek  an  order  of  this  court    imposing   sanctions 
on  Defendants   for   the   frivolous  removal  of   this   action   for 
improper  purpose   and  without  an  objectively   reasonable   basis   in 
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support  of  removal. 

Plaintiffs  filed  this  action  in  Fresno  County  Superior 
Court  seeking  a  temporary  restraining  order,  injunctive  relief, 
specific  performance  and  damages  relating  to  Defendants  closing 
of  their  labor  camp  which  Plaintiffs  allege  was  in  retaliation 
for  Plaintiffs'  exercise  of  legal  rights  in  the  filing  of  Ruben 
Harquez,    et  al .    v.    Gerawan  Ranches,    et  al .  ,  Action  No.  CV-F-90- 
472  REC  (Harquez   v.  Gerawan) .      The  complaint  alleged  causes  of 
action  for  (1)  retaliatory  eviction  pursuant  to  California  Civil 
Code  §  1942A5,  (2)  retaliation  under  common  law,  (3)  specific 
performance  of  contract  to  reside  in  the  housing,  (4)  unlawful 
eviction  yonder  California  Civil  Code  §  789.3,  (5)  forcible  entry 
under  California  Code  of  Civil  Procedure  §  1159(2),  (6)  unfair 
business  practices  under  Business  and  Professions  Code  §  17200  et 
seg.,  and  (T)    injunction  prohibiting  harassment  pursuant  to 
California  Code  of  Civil  Procedure  §  527.6. 

The  complaint  was  accompanied  by  an  application  for  ex 
parte   temporary  restraining  order  and  memorandum  of  points  and 
authorities  and  declaration.   Plaintiffs'  counsel  informed 
Defendants'  attorney  that  Plaintiffs  had  an  appointment  with  the 
Superior  Court  to  present  the  application  for  temporary 

j  restraining  order  to  restrain  Defendants  from  removing  them  from 

.-  1 

;  the  worker  housing  in  question. 
,,  i 

At  the  date  and  time  of  the  hearing  on  Plaintiffs' 

;  request  for  temporary  restraining  order  Defendants '  attorney 

26  ll  ....  , 

■i  appeared  and  served  Plaintiffs  with  a  notice  of  removal  and 
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removal   petition  divesting   the   Superior  Court   of    jurisdiction    in 
the  matter.      Defendants'    petition  for  removal  alleged 

3.  That  this  notice  and  petition  for 
removal    is   brought   pursuant  to   28 
U.S.C.    §   1441(b),    for  the  reason 
that  this  action   involves  alleged 
violation   and/or   interpretation  of 
the    laws   of   the  United  States, 
specifically,    provisions   of   the 
Federal   Migrant  and   Seasonal 
Agricultural  Worker  Protection  Act, 
29   U.S.C.    §    1801     et   seg.,    in 
particular  29   U.S.C.    §§   1821(a)(1), 
(2)    and    (5);    1821(b)    and    (c) ; 
1821(d)(1);    1821(f)    and    (g) ; 
1822(a),     (b)    and    (c) ;    1823;    1823(a) 
and    (b)(1);    1831(c)    and    (c)(2); 

Vj  1831(f);    1854(c)(2);     1891(b)(1)(A); 

(B)  and  (C) ;  and  regulations 

promulgated  thereunder  at  20  C.F.R. 

654.404;  654.405;  654.406;  654.407; 
*',       654.408;  654.409;  654.410;  654.411; 

654.412;  654.413(c)  and  (d)  ; 
?  654.414;  654.415;  654.416;  and 

-?       654.417. 

4.  Further,  the  complaint  in  this  matter  alleges 
violation  and/or  interpretation  of  the  United 
States  Constitution. 

Defendants'  Notice  of  Removal  and  Removal 
Petition,  page  3  lines  11-24. 


..,  !        After  removal  Plaintiffs  filed  a  motion  for  temporary 

,1  |j  restraining  order  pursuant  to  Federal  Rules  of  Civil  Procedure 

-,2   j|  Rule  65  and  Local  Rule  of  Practice  Rule  231.   Hearing  was  held  on  \ 

..  .,  the  request  for  temporary  restraining  order  three  days  after  the 

J.J  j  originally  scheduled  hearing  in  Superior  Court  and  Plaintiffs' 

25  j|  request  was  denied  by  order  of  the  court  issued  the  same  day. 

25  J         Plaintiffs  then  moved  for  remand  of  this  matter  to 

ij  Superior  Court  on  the  grounds  that  it  was  improperly  removed  and 
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did  not  present  a  federal  question.   Defendants  responded 
arguing,  not  that  removal  was  appropriate  because  the  complaint 
presented  a  federal  question  (as  alleged  in  their  removal 
petition) ,  but  that  since  the  court  could  exercise  supplemental 
jurisdiction  over  the  claims  pursuant  to  28  U.S.C.  §  1367  that 
removal  was  appropriate.   Defendants  argument  was  that  since  the 
factual  allegations  in  instant  complaint  were  similar  to  and/or 
grew  out  of  the  transactions  underlying  Marguez  v.    Gerawan   that 
removal  jurisdiction  existed.   Defendants  abandoned  their  claim 
that  the  complaint  presented  a  federal  question  under  any  of  the 
statutes  or  regulations  cited  in  their  petition  for  removal. 
Indeed,  nqne  of  the  statutes  or  citations  mentioned  in  the 
petition  for  removal  are  alleged,  relied  upon  or  even  mentioned 
in  the  complaint. 

Defendants  maintain  that  the  enactment  of  28  U.S.C.  § 
1367,  providing  for  supplemental  jurisdiction,  expanded  the 
Federal  Courts'  removal  jurisdiction,  as  opposed  to  merely 
codifying  and  consolidating  the  judicially  created  concepts  of 
■  ancillary  and  pendent  jurisdiction  and  providing  for  the  exercise 

of  jurisdiction  over  parties  added  to  a  pending  action  on  the 

?1  1 

basis  of  related  state  claims.  Even  after  being  specifically 

22  \      «- 

a  requested  to  provide  authority  and  provided  further  opportunity 

i   to  do  so  Defendants  were  unable  to  point  to  any  authority  for 

1 

'  their  unusual  interpretation  of  supplemental  jurisdiction  and  its 

25  lj  .... 

jj    relationship  to  removal  jurisdiction. 

26  i 

1        Defendants'  argument  ignores  the  fact  that  28  U.S.C.  S 
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1441  requires  that  in  order  to  be  properly  removed  an  action  must 
be  one  "of  which  the  district  courts  of  the  United  States  have 
original  jurisdiction".   District  courts  have  original 
jurisdiction  in  cases  of  actions  against  foreign  states,  28 
U.S.C.  §  1330;  cases  involving  a  federal  question,  i.e.,  actions 
arising  under  the  Constitution,  laws  or  treaties  of  the  United 
States,  28  U.S.C.  §  1331;  cases  involving  diversity  of 
citizenship  where  the  amount  of  controversy  is  in  excess  of 
$50,000,  28  U.S.C.  §  1332;  as  well  as,  many  other  circumstances 
clearly  unrelated  to  the  instant  action. 

Plaintiffs'  motion  for  order  remanding  this  action  was 
granted  and.  Defendants '  motion  for  reconsideration  by  U.S. 
District  CoMrt  Judge  Robert  E.  Coyle  was  denied.   Throughout  the 
proceedings^ Defendants '  counsel  steadfastly,  without  any 
supporting  authority  and  contrary  to  the  plain  reading  of  the 
statutes  involved,  maintained  that  28  U.S.C.  §  1367,  relating  to 
supplemental  jurisdiction,  and  the  pendency  of  another  action 
involving  one  of  the  same  plaintiffs  and  arising  in  part  out  of 
the  same  transactions  justified  removal. 

Plaintiffs  request  that  the  court  impose  sanctions 

9 
pursuant  to  F.R.Civ.P.  Rule  11  and/or  pursuant  to  28  U.S.C.  S 

!j 

■I    1447(c).      Plaintiffs  maintain  that  the  basis  of  federal 

.    jurisdiction  alleged  in  the  petition  for  removal  as  recited  above 

was  clearly  without  merit,    that  Defendants  deliberately 

mischaracterized  and  misrepresented  the  factual  legal  basis  of 


36  „ 

the  complaint  and  that  the  removal  petition  was  filed  for  an 
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improper  purpose,  i.e.,  to  delay  the  proceedings  and  deny 

Plaintiffs  of  their  chosen  forum.   Plaintiffs  note  that  the  labor 

camp  which  is  the  subject  of  this  action  was  destroyed  "shortly 

after  hearing  in  Federal  Court  on  Plaintiffs'  reguest  for 

temporary  restraining  order. 

As  an  alternative  basis  for  sanctions  Plaintiffs  request 

an  award  of  attorneys'  fees  pursuant  to  28  U.S.C.  §  1447(c)  which 

provides: 

".  .  .an  order  remanding  the  case  may  require 
payment  of  just  costs  and  any  actual  expenses, 
'/including  attorneys'  fees,  incurred  as  a  result  of 
'.the  removal." 

The*»court  agrees  that  sanctions  are  appropriate  in  this 
matter.   The  basis  for  federal  jurisdiction  stated  in  the 
petition  for-removal  is  clearly  erroneous,  mischaracterizes  the 
cause  of  action  alleged  in  the  complaint  and  is  so  patently 
devoid  of  truth  or  merit  that  even  Defendants '  attorney  abandoned 
it  as  a  basis  for  opposing  the  motion  for  remand.   Furthermore, 
■„       it  appears  that  Defendants'  motive,  at  least  in  part,  in  filing 

the  petition  for  removal  was  to  delay  Plaintiffs'  request  for 
,,  j  temporary  restraining  order.  Accordingly,  the  court  ORDERS  that 
■,  jj  Defendants'  attorney  Thomas  M.  Giovacchini  pay  sanctions  in  the 
,-  \    amount  of  $500.00  pursuant  to  Rule  11.   Sanctions  are  to  be  paid 
■>l   'J  to  the  Court's  unapportioned  fund  within  forty-five  (45)  days  of 
;S  i  service  of  this  order  on  him. 

26  J        As  stated  above  28  U.S.C.  S  1447(c)  provides  that  an 
'   order  remanding  a  case  may  require  the  payment  of  costs  and 

!  r- 
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expenses  including  attorneys'  fees  incurred  as  a  result  of  the 
removal.   Having  found  that  removal  was  without  any  factual  or 
legal  justification  and  that  the  petition  in  support  of  removal 
jurisdiction  mischaracterized  the  complaint,  the  court  finds  that 
Plaintiffs  are  entitled  to  costs  and  expenses  including 
attorneys'  fees  relating  to  the  removal.   The  court,  however, 
finds  that  the  hours  requested  by  Plaintiff  related  to  the 
preparation  and  conduct  hearing  on  Plaintiffs'  request  for 
temporary  restraining  are  not  "incurred  as  a  result  of  the 
removal"  and'.thus  are  not  compensable  as  part  of  the  court's 
order  herein. 

Accordingly,  the  court  finds  from  the  declaration  of 
Michael  J. 'Kanz  that  he  spent  33  hours  preparing  points  and 
authorities*- in  other  documents  in  support  of  motion  for  remand 
and  responding  to  Defendants'  request  for  reconsideration  and 
finds  that  his  stated  reasonable  hourly  rate  of  §150.00  is 
appropriate.   Accordingly,  the  court  ORDERS  Defendants  pay 
Plaintiffs  sanctions  in  the  amount  of  $4,950.00  within  thirty 
(30)  days  of  the  service  of  this  order  on  them. 

DATED:  IzJ^ohl 
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UNITED  STATES  DISTRICT  COURT 
EASTERN  DISTRICT  OF  CALIFORNIA 


RUBEN  MARQUEZ,  et  al.. 

Plaintiffs, 


GERAWAN  RANCHES,  a  California 
Partnership,  et  al.. 


Defendants. 


JESUS  AVALOS,  et  al., 

Plaintiffs, 


GERAWAN  RANCHES,  a  California 
Partnership,  et  al.. 


Defendants, 


No.   CV  F-90-472  EDP 


CV  .F-93-5211  EDP 


FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 


Plaintiffs  sought  a  temporary  restraining  order  which  was 
granted  on  July  25,  1993.   The  restraining  order  was  returned  on 
August  2,  1993  at  10:00  a.m.   Testimony  was  taken  at  that  tine, 
and  the  matter  was  continued  to  Tuesday.  August  10.  1993. 
Additional  testimony  was  taken  on  August  10,  and  August  11,  1993. 

The  Court  now  makes  its  findings  of  fact  and  conclusions 
of  law. 
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FINDINGS  OF  FACT 

1.  Approximately  three  weeks  prior  to  July  20,  1993, 
several  of  the  above  named  plaintiffs  contacted  Saul  Acosta, 
field  supervisor  for  the  Gerawan  Companies,  and  informed  Acosta 
that  they  and  others  wished  to  terminate  their  participation  in 
lawsuits  then  pending  against  the  above  named  defendants. 

2.  Acosta  informed  Mike  Gerawan  of  this  fact.   Mike 
Gerawan  instructed  Acosta  to  leave  things  "as  they  are"  and  he 
would  seek  instructions. 

3.  Mike  Gerawan,  who  is  the  ranch  manager  for  the 
Gerawan  defendants,  called  his  attorneys,  either  Kari  Ley  or 
Thomas  Campagne,  who  were  to  telefax  instructions  to  the  ranch. 
The  attorneys  also  drafted  an  agreement  to  be  signed  by  the 
plaintiffs.   When  received,  Gerawan  had  the  agreement  translated 
from  the  English  language  into  the  Spanish  language.   This 
activity  took  approximately  two  to  three  weeks. 

4.  When  copies  of  the  English  and  Spanish  agreement 
were  ready,  and  Leo  Zavala,  the  Spanish  interpreter,  had  been 
hired,  Mike  Gerawan  took  the  agreements  to  Acosta  and  instructed 
him  as  follows: 

(a)  A  dollar  amount  must  be  filled  in  the  blank 
space  left  for  that  purpose  in  order  for  the  agreement  to  be 
legal.   Acosta  was  authorized  to  offer  signing  plaintiffs  the  sum 
of  $60.00 

(b)  Gerawan  explained  to  Acosta  that  there  were  two 
different  cases. 
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(c)  The  agreements  were  in  both  the  English  and 
Spanish  languages. 

(d)  The  role  of  the  interpreter  was  explained  to 
Acosta. 

(e)  Acosta  was  to  keep  all  agreements  that  were 
signed.   The  plaintiffs  who  signed  the  agreements  were  not  given 
copies. 

(f)  Acosta  was  instructed  not  to  use  any 
intimidation  to  obtain  the  signatures. 

5.  All  of  the  plaintiffs  were  Mexican  citizens,  with 
little  or  no  education.   Some  could  read  a  little  Spanish;  none 
could  read  English.  • 

6.  On  July  20,  1993,  Acosta  contacted  "the  crew  bosses 
and  instructed  them  as  to  the  workers  who  were  involved  in  the 
lawsuit.   The  crew  bosses  told  the  workers  that  if  they  wanted  to 
settle  to  go  to  the  ranch  office  at  11:00  a.m. 

7.  At  the  meeting  on  July  20,  1993,  Acosta  testified 
that  he  explained  that  the  expenses  of  the  lawsuit  were  causing 
the  workers  to  receive  lower  wages.   Acosta  further  explained 
that  the  plaintiffs  could  get  out  of  the  lawsuit  by  signing  the 
agreement  the  defendants  had  prepared. 

8.  Acosta  emphasized  that  the  signature  of  the 
plaintiffs  had  to  be  voluntary. 

9.  After  Acosta  completed  his  "pitch",  Zavala  was 
brought  in  and  translated  the  English  agreement  into  the  Spanish 
language.   There  was  some  indication  that  the  persons  at  the 
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meeting  posed  questions  to  Zavala. 

10.  Those  who  did  not  sign  after  the  morning  meeting 
were  invited  to  come  back  to  an  afternoon  meeting. 

11.  Acosta  told  Gerawan  that  he  was  informed  that  others 
desired  to  sign  the  agreement.  Gerawan  instructed  him  to  sched- 
ule a  second  meeting  on  July  21,  1993.  No  further  meetings  were 
scheduled. 

12.  Acosta  testified  that  he  did  not  inform  any  of  the 
plaintiffs  that  they  could  consult  with  their  own  attorney  if 
they  desired. 

13.  Rodolfo  Molina  was  called  to  the  meeting  by  one  of 
Acosta's  workers.  Acosta  stated  he  called  the  meeting  to  talk 
about  the  problems  of  the  lawsuit.  He  stated  tliat  the  lawsuit 
was  just  making  work  for  the  attorney.  Acosta  told  them  that  the 
reason  their  wages  were  only  $4.90  per  hour  was  because  of  the 
lawsuits. 

14.  Manuel  Negrete  came  to  the  meeting  on  July  20,  1993 
because  Acosta  asked  the  crew  boss  to  have  him  appear.   After  all 
had  been  assembled,  Acosta  said  he  wanted  to  settle  the  lawsuit. 
Acosta  said  it  could  be  done  by  the  signing  of  a  paper.   Acosta 
said  the  problem  of  the  lawsuit  was  the  expense  and  waste  of 
time.   Acosta  said  CRLA  had  won  a  judgment  of  $150,000,  but  that 
they  had  lost  a  judgment  of  $300,000.   Negrete  looked  at  the 
paper  but  did  not  read  it. 

15.  Gerardo  Luna  Martinez  was  told  by  his  crew  boss  to 
go  to  the  meeting  on  July  20,  1993.   At  the  meeting,  he  took 
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little  note  of  the  paper  that  Acosta  had.   After  the  first 
meeting,  the  interpreter  did  read  the  agreement.   The  witness  did 
not  understand  the  agreement  very  well  because  the  interpreter 
read  too  fast.   Acosta  told  them  that  the  CRLA,  attorneys  for  the 
plaintiffs,  had  won  a  judgment,  but  the  company  attorney  had  also 
won  a  judgment  for  more  money.   Acosta  said  the  attorney  for  the 
plaintiffs  would  have  to  pay  the  difference,  but  if  the  attorneys 
couldn't  pay,  the  plaintiffs  would  have  to  pay.   Further,  because 
of  the  lawsuit,  wages  could  not  be  raised.   Luna  felt  pressured 
because  of  his  need  for  work.   He  signed  and  received  $60.00. 
After  he  signed,  he  was  given  a  job  in  the  yard  that  he  wanted. 

16.  Martin  Corral  went  to  a  meeting  with  Martin  Tobar  on 
July  20,  1993  because  his  crew  boss  told  him  to^go.   Tobar  is  no 
longer  employed  by  Gerawan.   Tobar  went  to  the  ranch  on  July  20, 
1990,  and  Acosta  invited  him  to  the  meeting.  ?.Acosta  told  those 
at  the  meeting  that  they  had  lost  the  lawsuits.   He  did  not  know 
if  that  statement  was  true.   Tobar  signed  the  agreement  because 
he  was  told  that  the  suit  was  lost.   He  was  given  $60.00  when  he 
signed  the  paper.   Corral  had  been  adjudged  to  be  entitled  to 
more  than  $6,000  by  the  Court  in  the  Marquez  case.   Corral  did 
not  sign  the  agreement. 

17.  Jorge  Cuevas  Martinez  -  The  crew  with  which  this 
plaintiff  worked  was  not  scheduled  for  work  on  July  21,  1993. 
His  foreman  came  to  his  house  and  informed  him  and  his  brother 
that  Acosta  wanted  them  to  attend  a  meeting  at  the  ranch  office. 
The  foreman  told  them  that  they  would  be  paid  for  attending.   At 
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the  meeting  Acosta  told  them  that  no  one  would  get  anything  out 
of  the  lawsuit;  that  the  lawyers  would  get  it  all.   This  witness 
did  not  sign  the  agreement,  and  did  not  receive  any  pay  for  the 
time  spent  attending  the  meeting.   Although  the  threat  was  not 
expressly  made,  Cuevas  Martinez  felt  his  job  was  in  jeopardy  if 
he  did  not  sign. 

18.  Mario  Cuevas  Martinez  -  This  witness  is  a  brother  of 
Jorge  Cuevas  Martinez.   Acosta  told  them  that  many  people  could 
get  out  of  the  lawsuit,  and  he  had  the  paper  to  do  that.   Acosta 
told  them  they  would  receive  one  day's  pay  to  sign.   His  brother 
Jorge  Cuevas  Martinez  asked  Acosta  if  there  would  be  any  problem 
if  they  didn't  sign.   Acosta  replied  there  was  no  immediate 
problem,  but  they  would  have  to  wait  and  see  what  "the  King" 
said.   He  said  the  workers  called  the  owner  "the  King." 

19.  Armando  Chavez  Larrios  -  This  witness  went  to  the 
sixth  grade  in  school.   He  told  Acosta  that  he  wanted  to  get  out 
of  the  lawsuit  and  signed  the  agreement  that  the  defendants' 
counsel  had  prepared.   He  stated  that  at  the  meeting,  Acosta  said 
that  the  CRLA  attorney  had  lost  a  suit  for  $300,000  and  had  won  a 
suit  for  $400,000.   He  did  not  know  if  this  was  true  or  who  would 
pay.   When  the  CRLA  attorneys  offered  him  a  chance  to  get  out  of 
the  lawsuit,  he  stated  he  wanted  to  think  it  over.   He  did  sign 
the  defendants'  agreement. 

20.  Vidal  Valencia,  Juan  Valencia,  Jose  Ruelas  Ruiz  have 
signed  declarations,  the  form  of  which  is  represented  by  "Exhibit 
1",  attached  hereto. 
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21.  Fernando  Nunez  Garcia  attended  the  meeting  on  July 
21,  1993,  and  signed  the  agreement  to  get  out  of  the  lawsuit.   He 
was  a  plaintiff  in  the  Avalos   case  which  was  filed  on  March  31, 
1993.   Although  he  received  a  letter  from  the  attorneys  repre- 
senting him  on  or  about  May  7,  1993,  advising  him  of  the  present 
status  of  the  case,  he  thought  the  case  was  won,  and  he  felt  that 
work  was  more  important  than  the  lawsuit. 

22.  Juvenal  Perez  attended  the  meeting  on  July  20,  1993. 
Acosta  said  the  meeting  was  about  the  lawsuit,  and  that  he  had 
papers  that  would  settle  the  lawsuit.   The  problems  caused  by  the 
lawsuit  were  more  serious  as  time  went  by.   Acosta  said  that  some 
people  had  wanted  to  get  out  but  didn't  know  how.   He  said  that 
it  could  be  settled  by  signing  the  papers.   He  asked,  "In  what 
way  have  your  attorneys  helped  you?" 

Acosta  told  those  at  the  meeting  that  the  CRLA  attorneys 
had  won  one  case  for  $150,000,  and  the  company  attorneys  had  won 
one  case  for  $300,000.   Further,  the  reason  wages  were  $4.90  this 
year  was  that  the  lawsuits  were  pending.   Perez  was  made  to  feel 
uneasy  by  Acosta.   He  signed  the  agreement  and  received  $60.00. 

23.  Miguel  Angel  Lopez  -  Although  the  defendants  pro- 
duced documents  marked  "Plaintiffs'  Exhibit  5",  this  witness 
denied  that  his  signature  appeared  thereon. 

CONCLUSIONS  OF  LAW 
A.    The  preparation  of  the  agreements  and  the  prepara- 
tion of  instructions  relative  to  the  negotiations  violated  rule 
2-100,  Rules  of  Professional  Conduct. 
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B.  The  conduct  of  the  negotiations  violated  29  U.S.C. 

S  1856  which  reads  as  follows: 

Agreements  by  employees  purporting  to  waive  or  to 
modify  their  rights  under  this  Act  shall  be  void 
as  contrary  to  public  policy,  except  that  a  waiver 
or  modification  of  rights  in  favor  of  the  Secre- 
tary shall  be  valid  for  purposes  of  enforcement  of 
this  Act. 

C.  No  evidence  was  produced  by  plaintiffs  as  to  the 
truth  or  falsity  of  the  statement  by  Mr.  Acosta  concerning  the 
lawsuit  which  was  won  by  CRLA  attorneys  and  the  lawsuit  won  by 
defendants'  attorney. 

D.  Mike  Gerawan,  while  testifying  on-rebuttal,  cast 
doubt  on  the  truth  of  Acosta 's  statement  that  wages  had  been 
reduced  during  the  1993  season  because  of  the  existence  of  the 
lawsuit. 

E.  There  were  minimal  negotiations  carried  on  during 
the  meetings  presided  over  by  Saul  Acosta.   The  only  evidence  of 
negotiations  concerned  an  employee  who  received  a  job  in  the 
"yard. ■ 

F.  The  Court  makes  other  conclusions  of  law  in  the 
Order  for  Temporary  Injunction. 

DATED:   August  jj_,    1993 


&u^  m^lu 


EDWARD  DEAN  PRICE 
Senior  United  States  District  Judge 
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UNITED   STATES    DISTRICT   COURT 
EASTERN   DISTRICT   OF   CALIFORNIA 


RUBEN   MARQUEZ,    et   al., 

Plaintiffs, 


GERAWAN  RANCHES,    a  California 
Partnership,    et   al., 


Defendants. 


JESUS   AVALOS,    et   al., 

Plaintiffs, 

v. 

GERAWAN   RANCHES,    a   California 
Partnership,    et  al, 

Defendants, 


No.   CV  F=90-472  EDP 


No.   CV-f-93-5211  EDP 


ORDER  GRANTING 
PRELIMINARY  INJUNCTION 


The  Court  has  reviewed  and  considered  the  moving  and 
opposing  papers,  the  record  of  the  case,  the  declarations  in 
connection  with  the  ex  parte  motion  for  temporary  retraining 
order,  the  testimony  received  during  the  evidentiary  hearings, 
the  arguments  of  counsel,  the  applicable  authorities,  and  good 
cause  appearing  therefore: 


© 
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IT  IS  HEREBY  ORDERED  that  pursuant  to  Federal  Rule   of 
Civil  Procedure  65  and  Local  Rule  213,  the  Court  grants 
plaintiffs'  motion  for  a  preliminary  injunction  enjoining  the 
defendants,  their  agents,  assigns,  servants,  employees,  attorneys 
and/or  others  acting  in  concert  with  the  defendants,  during  the 
pendency  of  this  action,  from: 

1.  Taking  any  action  that  prevents  any  farmworker 
employee  from  exercising  any  of  the  rights  that  are  guaranteed  to 
that  employee  under  29  U.S.C.  §  1801,  et  seq.,  (AWPA) ; 

2.  Threatening  to  terminate,  terminating,  or  refusing 
to  rehire  any  farmworker  employee  as  a  result  of  his/her  involve- 
ment in  the  above-referred  Marquez   v.  Gerawan   or  Avalos   v. 
Gerawan    lawsuits;  "w 

3.  Taking  or  threatening  to  take  discriminatory  and/or 
retaliatory  action  against  any  farmworker  employee  as  a  result  of 
his/her  involvement  in  the  above-referred  Marquez   v.    Gerawan   or 
Avalos   v.    Gerawan   Federal  lawsuits; 

4.  Intimidating,  restraining,  or  coercing  any 
farmworker  employee  as  a  result  of  his/her  involvement  in  the 
above-referred  Marquez   v.    Gerawan   or  Avalos   v.    Gerawan   Federal 
lawsuits; 

5.  Discussing  this  or  any  other  litigation  in  which  any 
farmworker  employee  is  involved,  with  that  farmworker  unless  that 
farmworker's  attorneys  are  present; 

6.  Enforcing  any  agreements  entered  into,  in  the  ab- 
sence of  plaintiffs'  counsel,  between  plaintiffs  and  defendants. 
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purporting  to  waive,  release,  or  settle  any  claims  that  said 
plaintiffs  have  against  the  defendants. 

In  support  of  this  order,  the  Court  finds  that  plaintiffs 
have  met  all  of  the  following  requirements  for  issuance  of  a 
preliminary  injunction:  (1)  a  fair  likelihood  of  success  on  the 
merits,  at  a  minimum;  (2)  a  significant  threat  of  irreparable 
injury  absent  injunctive  relief;  (3)  that  the  balance  of  hard- 
ships tips  in  its  favor;  and  (4)  that  the  public  interest  favors 
granting  the  injunction.   See  Martin  v.  Int'l   Olympic  Committee, 
740  F.2d  670,  674-75  (9th  Cir.  1984);  America/)  Motorcyclist  Ass'n 
v.   Watt,    714  F.2d  962,  965  (9th  Cir.  1983);  Los  Angeles  Memorial 
Coliseum   Comm'n    v.  NFL,    634  F.2d  1197,  1203-04  (9th  Cir.  1980); 
Sierra   Club  v.    Hathaway,    579  F.2d  1162,  1167  (9%h  Cir.  1978). 

The  Court  finds  that  plaintiffs  have  demonstrated  a  fair 
likelihood  of  success  on  the  merits  that  the  4*9reelnents  entered 
into  in  the  absence  of  plaintiffs'  counsel  between  plaintiffs  and 
defendants,  purporting  to  waive,  release,  or  settle  any  claims 
that  said  plaintiffs  have  against  the  defendants  are  unenforce- 
able.  Additionally,  the  Court  finds  that  plaintiffs  have  demon- 
strated a  fair  likelihood  of  success  on  the  merits  that  the  AWPA 
applies  and  that  the  conduct  of  defendants  in  obtaining  such 
agreements  constitutes  retaliation,  intimidation,  and  discrimina- 
tion under  29  U.S.C.  §  1855(a). 

The  Court  further  finds  that  plaintiffs  have  established 
irreparable  injury  consistent  with  Arcamuzi    v.    Continental   Air 
Lines,    Inc.,    819  F.2d  935,  939  (9th  Cir.  1987).   The  questions 
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raised  by  plaintiffs  raise  serious  questions  concerning  AWPA 
retaliation,  unethical  conduct,  and  the  propriety  of  the  purport- 
ed settlement  agreements  entered  into  under  such  suspect  and 
intimidating  circumstances.   Moreover,  AWPA  makes  it  clear  that 
preliminary  injunctive  relief  is  in  the  public  interest. 

The  Court  further  orders  that  any  person  who  is  presently 
a  plaintiff  in  either  the  Marguez  or  the  Avalos   Federal  lawsuits, 
who  wishes  to  confer  with  the  defendants,  or  any  of  them,  or 
jtheir  agents,  or  representatives,  shall  confer  with  their  attor- 
neys, California  Rural  Legal  Assistance,  and  require  their  attor- 
neys to  file  a  dismissal  with  prejudice  as  to  the  particular 
lawsuit  in  which  they  are  a  plaintiff.   After  said  dismissal  is 
filed,  said  former  plaintiff  shall  be  free  to  dfeal  with  the 
defendants,  or  any  of  them,  and  the  defendants,  and  each  of  them 
shall  be  free  of  the  restraints  placed  upon  tKera  by  the  foregoing 
temporary  injunction. 

DATED:   August  ]]_,     1993 


,#. 


//, 


EDWARD  DEAN  PRICE 
Senior  United  States  District  Judge 
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ELLEN  BRAJF-OUAJARDO ,  /102004 

MICHAEL  J.  KANZ,  #81005  ■...  j|   ■!  -=  ""',  'n-i 

CALIFORNIA  RORAL  LEGAL  ASSISTANCE         -•••'  ' ' 

MIGRANT  FARMWORKER  PROJECT 

2115  KERN  STREET,  SUITE  370 

FRESNO,  CALIFORNIA   93721 

(209)  441-8721  " : 

Attorneys  for  Plaintiffs 

IN  THE  OHTTHD  STATES  DISTRICT  COURT 

FOR  THE  EASTERN  DISTRICT  OF  CALIFORNIA 

FRESNO  OIVZSIOB 


ft 


RUBEN  MARQUEZ,  at  al.. 

Plaintiffs, 

vs. 

GERAWAN  RANCHES,  a  California 
Partnership,  at  al., 

Defendants . 


CASE  NO:   CV-F-90-472-EDP 


FINAL 
JUDGMENT  ON  DECISION 
BY  THE  COURT  AND  ON 
JURY  VERDICT 


This  action  cane  on  for  trial  commencing  June  9,  1992  before 
the  Court  and  a  jury,  the  Honorable  Edward  Dean  Price,  presiding. 
The  issues  have  been  tried  and  the  Court  has  duly  rendered  its 
decision  as  to  the  First  Claim  for  Relief. 

Before  the  commencement  of  the  trial  in  this  action,  the 
Honorable  Robert  E.  Coyle  denied  the  plaintiffs'  motion  to  certify 
this  case  as  a  class  action  and  granted  defendants'  motions  for 
judgment  on  the  pleadings  as  to  Plaintiffs'  Second,  Third,  and 
Fifth  (insofar  as  it  was  based  on  California  Health  and  safety 
Code  s  17000)  Claims  for  Relief. 

On  December  20,  1991,  the  Honorable  Robert  E.  Coyle  granted 
summary  judgment  for  defendants  as  to  plaintiffs'  Tenth  end 
Eleventh  Claims  for  Relief.   The  plaintiffs  moved  for 
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reconsideration.   The  motion  for  reconsideration  was  denied  in 
part  and  granted  in  part  by  Judge  Coyle  on  May  15,  1992.   The 
Court's  December  20,  1991  order  was  amended  insofar  as  summary 
judgment  was  granted  against  Defendants  Michael  R.  Geravan  and 
Saul  Acosta.   At  trial,  the  Court  dismissed  the  Tenth  and  Eleventh; 
Claims  for  Relief  as  to  these  two  defendants. 

The  Court  instructed  the  jury  to  find  a  verdict  as  to  the 
Fourth,  Fifth,  Sixth,  Seventh,  Eighth,  and  Hinth  Claims  for  Relief 
ana  the  jury  has  duly  rendered  its  verdict. 

Based  upon  the  Orders  entered  by  Judge  Coyle  on  July  12, 
1991,  July  25,  1991,  December  20,  1991,  and  May  15,  1992,  the 
Court's  Findings  of  Fact  and  Conclusions  of  Law  filed  on  July  1, 
1993,  and  the  verdict  of  the  jury  rendered  on  July  27,  1992, 
IT  IS  ORDERED,  ADJUDGED  and  DECREED, 

1.   On  the  First  Claim  for  Relief: 

A.   Judgment  is  entered  in  favor  of  the  Plaintiffs 
RUBEN  MARQUEZ,  MARTIN  CORRAL  GARCIA,  GERARDO  LUNA  MARTINEZ, 
RODOLFO  MOLINA,  MANUEL  ESTRADA  NEGRETE  and  ALBERTO  DIAZ  and 
against  the  Defendants  G ERA WAN  RANCHES,  GERAWAN  ENTERPRISES, 
GERAWAN  CO.,  INC.,  GERAWAN  FARMING,  INC.,  RAY  M.  GERAWAN,  STAR  R. 
GERAWAN,  MICHAEL  R.  GERAWAN,  jointly  and  severally,  for  statutory 
damages  of  $4,500  each,  plus  post- judgment  interest  on  all  such 
sums  at  the  rate  of  3.3  8%  per  annua-7  from  the  date  hereof  until 
paid. 
/// 


1.   According  to  the  Court  Clerk's  Office,  3.38*  was  the 
federal  Interest  rate  on  November  12,  1993,  the  date  this  Proposed 
Final  Judgment  will  be  lodged  with  the  Court.   Plaintiffs 
respectfully  request  that  the  Court  confirm  the  federal  interest 
rate  as  of  the  date  the  Final  Judgment  is  signed. 
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B.  Judgment  is  entered  in  favor  of  the  Plaintiff 
MAYOLO  NIETO  BARRERA  and  against  the  Defendants  GERAWAN  RANCHES, 
GERAWAN  ENTERPRISES,  GERAWAN  CO.,  INC.,  GERAWAN  FARMING,  INC., 
RAY  M.  GERAWAN,  STAR  R.  GERAWAN,  MICHAEL  R.  GERAWAN,  jointly  and 
severally,  for  statutory  damages  of  $4,000,  plus  post- judgment 
interest  on  all  such  sums  at  the  rate  of  3.38%  per  annum  from  the 
date  hereof  until  paid. 

C.  Judgment  is  entered  in  favor  of  the  Plaintiffs 
RUBEN  MARQUEZ,  MARTIN  CORRAL  GARCIA,  GERARDO  LUNA  MARTINEZ, 
RODOLFO  MOLINA,  MANUEL  ESTRADA  NEGRETE,  ALBERTO  DIAZ  and  MAYOLO 
NIETO  BARRERA  and  against  Defendants  GERAWAN  RANCHES,  GERAWAN 
ENTERPRISES,  GERAWAN  CO.,  INC.,  GERAWAN  FARMING,  INC.,  RAY  M. 
GERAWAN,  STAR  R.  GERAWAN,  MICHAEL  R.  GERAWAN,  and  SAUL  ACOSTA, 
jointly  and  severally,  for  statutory  damages  of  Si, 500  each, 
plus  post- judgment  interest  on  all  such  sums  at  the  rate  of  3.38% 
per  annum  from  the  date  hereof  until  paid. 

2.   On  the  Fourth  Claim  for  Relief,  judgment  is  entered  in 
favor  of  ALL  PLAINTIFFS  and  against  Defendant  GERAWAN  RANCHES  for 
damages,  plus  pre-judgment  interest  at  the  rate  of  10%  calculated 
from  June  26,  1990,  the  date  the  complaint  was  filed,  plus  post- 
judgment  interest  on  all  such  sums  at  the  rate  of  10%  per  annum 
from  the  date  hereof  until  paid,  as  follows: 

A.  RUBEN  MARQUEZ,  in  the  amount  of  $481.93,  plus  pre- 
and  post- judgment  interest ; 

B.  MARTIN  CORRAL  GARCIA,  in  the  amount  of  $1,170.82, 
plus  pre-  and  post- judgment  interest; 

C.  GERARDO  LUNA  MARTINEZ,  in  the  amount  of  $876.77, 
plus  pre-  and  post- judgment  interest:; 
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0.   rodolfo  MOLINA,  in  the  amount  of  $340.01,  plus  pre- 
and  post- judgment  interest; 

E.  MANUEL  ESTRADA  NEGRETE,  in  the  amount  of  $614.28, 
plus  pre-  and  post- judgment  interest; 

F.  ALBERTO  DIAZ,  in  the  amount  of  $558.23,  plus  pre- 
and  post- judgment  interest;  and 

C.   MAYOLO  NIETO  BARRERA,  in  the  amount  of  $295.48,  plus 
pre-  and  post- judgment  interest. 

3.  On  the  Second,  Third  and  Fifth  (insofar  as  it  was  based 
on  California  Health  6  Safety  Code  §  17000)  Claims  for  Relief, 
judgment  is  found  in  favor  of  ALL  DEFENDANTS  against  ALL 
PLAINTIFFS  in  accordance  with  Judge  Coy le ' 3  Order  dated 

July  25,  1991. 

4.  On  the  Tenth  and  Eleventh  Claims  for  Relief,  judgment  is 
awarded  in  favor  of  ALL  DEFENDANTS  and  against  ALL  PLAINTIFFS  in 
accordance  with  Judge  Coyle's  Orders  dated  December  20,  1991  and 
May  15,  1992,  and  the  Court's  Order  at  trial  dismissing  these  two 
Claims  as  against  Defendant  Michael  R.  Gerawan  and  Saul  Acosta. 

5.  On  the  Fifth,  Sixth,  Seventh,  Eighth  and  Ninth.  Claims  for 
Relief,  judgment  is  awarded  in  favor  of  ALL  DEFENDANTS  and  against 
ALL  PLAINTIFFS  in  accordance  with  the  jury  verdict  rendered  on 
July  27,  1992. 

6.  Plaintiffs'  motion  for  class  certification  is  denied  in 
accordance  with  Judge  Coyle's  Order  dated  July  12,  1991. 

7.  COSTS  and  ATTORNEYS  FEES  to  be  determined  pursuant  to 
Local  Rules  292  and  293. 

Dated:    ////  Hf  Bv:      i^^W^^ 

'  f  EDWARD   DEAN   PRICE 

gerawan/flaal.jud  United  States  District  Court  Judge 
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AAA.   The  evidence  at  trial  proved  that  the  defendants, 
\   personally  or  through  their  agents,  intentionally  violated 
numerous  separate  provisions  of  AWFA.   Intentional  means  "con- 
scious or  deliberate  and  does  not  require  a  specific  intent  to 
violate  the  law."  Maldonado  v.   Luces,    629  F.  Supp.  483,  489 
(D.N.J.  1986)  citing  Alvarez  v.   Joan  of   Arc,  Inc.,    658  P. 2d  1217, 
1224  (7th  Cir.  1981).   Under  this  "intantionality"  standard, 
a  persons  are  responsible  for  and  liable  for  the  natural  consa- 
9  quences  of  their  acts.  Castillo  v.    Glvans,    704  F.2d  181,  197, 
'0  I  198  (5th  Cir.),  cert,  danimd,    464  U.S.    850,  104  3.  Ct.  160 
"  i  (19S3);  Dm  La   Fuente  v.  StaJcely-Van  Camp,  Inc.,    314  F.  Supp.  68, 
12  79  (CO. 111.  1981),  aft'd.   in  part,    case  cmmandmd,    713  F.2d  225 
i3  j  (7th  Cir.  1983)  . 

14  i        BBB.   Moreover,  the  AWPA  violations  proven  at  trial 
i5  occurred  as  a  pare  of  the  defendants'  normal  business  practices ,- 
is  I  thus,  no  further  showing  of  the  defendants'  intent  is  required. 

17  \osias  v.   Marc,    700  F.  Supp.  842,  844  (O.Md.1988);  Cmrtilua  v. 

18  BPeapIas,  101  Lab.  Caa.  (CCH)  1  34,587,  p.  46,458  (M.D.Fla.  1984). 

19  |       ccc.  Based  on  the  foregoing  discussion,  the  Court  exer- 

20  eisas  its  discration  by  awarding  the  following  amounts  of  statu- 


tory damagea,  par  plaintiff,  for  each  AWPA  violation  proven  at 

trial.   The  categories  of  violations  proven  are: 

mmm  WMOOBSM  rrxmamr 
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5  1821(a)  Failure  to  disclose  tanas  $500.00 

4  conditions  of  employment 
in  writing 

S  1821(b)         Failure  to  post  AWPA  rights        9500.00 

32 


2 
3 

4 
5 
6 

7 

a 

9 
10 

ii 

12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
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k   protections  poster 

S  1821(g)  Failure  to  make  required  $500.00 

disclosures  in  Che  language 
coamon  to  the  workers 

S  1841(b)(1)(A)    Using  or  causing  to  be  used        $500.00 
unsafe  vehicles  to  transport 

S  1841(b)(1)(B)    Failure  to  ensure  that  $500.00 

drivers  had  appropriate 
drivers '  1 icenses 

S  1821(d)(1)       Violation  of  recordkeeping        $500.00 
provisions 

$  1822(a)         Failure  to  pay  all  wages  $500.00 

when  due 

S  1822(b)  Violation  of  AWPA's  $500.00 

anti-coerced  patronage 
provision 

S  1822(c)  Violation  of  working  $500.00 

arrangement 

S  1823(a)         Failure  to  comply  with  $500.00 

applicable  housing 
standards 

S  1823(b)(1)       Failure  to  secure  and  $500.00 

post  occupancy  certificate 

S  1823(c)         Failure  to  provide  or  post        $500.00 
written  terms  ft  conditions 
of  the  occupancy  at  the 
Lincoln  Avenue  Labor  Camp 

Pursuant  to  this  formula,  the  plaintiffs  are  awarded  the 
following  statutory  damages  against  the  defendants,  jointly  and 
severally,  for  violations  of  AWPA  and  its  attendant  regulations: 

VTOIATKM mOPMT    DOT 


mzata  ma  bmmm 


S  1821(a)  $500.00 

S3 
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Mr.  Reed.  There  was  mention  of  seven  cases  in  which  welfare 
waivers  were  challenged.  I  wonder  if  either  Mr.  Forger  or  Mr. 
Eakeley  or  anyone  has  a  record  of  the  outcome  in  those  cases. 

Mr.  Forger.  It's  my  understanding,  Mr.  Reed,  that  two  of  them, 
California  cases,  have  been  decided  thus  far  favorably  to  the  clients 
of  the  Legal  Services  Corporation.  One  was  settled.  The  other  is  the 
New  Jersey  case,  and  three  are  still  pending. 

Mr.  Reed.  So  in  at  least  two  instances,  and  perhaps  three,  the 
claims  of  the  plaintiffs  were  vindicated,  that,  in  fact,  the  waivers 
were  not  legally  granted? 

Mr.  Forger.  Yes,  and  that  was — one  was  in  the  ninth  circuit.  So 
it's  reached  the  circuit  level.  So  that  they — it's  the  same  issue.  It's 
whether  it's  properly  granted,  constitutional,  or  in  accordance  with 
the  law,  and  there's  no  doubt  in  my  mind  that  somewhere  among 
the  1.6  million  cases  somebody  has  done  something  that  he  or  she 
should  not  do.  And  if  we  can  find  ways  of  precluding  even  one  case, 
we're  happy  to  do  that  and  want  to  do  that.  But  for  the  program 
to  be  characterized  in  any  measure  as  representative  of  that  one 
failure  to  be  representative  of  the  program,  it  would  be  an  unfortu- 
nate circumstance  to  leave  that  impression  here.  And  if  there  are 
6,  10,  or  15,  I  think  that  record  would  be  pretty  good  for  us.  We 
have  a  pretty  modest  bureaucracy  in  Washington.  We  have  120 
people.  Maybe  if  we  had  240,  we  could  make  certain  that  even 
these  7  cases  or  15  didn't  occur,  but,  Mr.  Chairman,  if,  indeed,  this 
is  simply  illustrative  of  a  larger  problem  of  which  we're  not  aware, 
we  give  you  our  commitment  that  we  want  to  tackle  that  problem 
and  deal  with  it. 

We  think  we've  put  in  place  a  very  aggressive  monitoring  and 
compliance  system  which  is  quite  new  this  year  and  much  more  ef- 
fective than  we've  had  in  the  past,  and  I  hope  that  even  these  cases 
that  you  cite  will  not  arise  in  the  future.  Give  us  the  opportunity, 
Mr.  Chairman,  of  assuring  you  that  this  process  will  function  and 
that  we  deserve  your  full  support. 

Mr.  REED.  Let  me  just  clarify,  perhaps  for  my  own  mind,  that 
getting  back  to  these  seven  cases,  that  there's  no  suggestion  that 
these  were  inappropriately  taken  up  by  legal  services 

Mr.  Forger.  No,  not  at  all. 

Mr.  Reed.  Not  at  all? 

Mr.  Forger.  I  was  referring  to 

Mr.  Reed.  Right. 

Mr.  Forger  [continuing].  The  other  half. 

Mr.  Reed.  And  that,  in  fact,  in  two  out  of  seven — and — there's 
three  pending — perhaps  five  out  of  seven  might  be  resolved  with 
the  claims  of  the  plaintiffs  being  vindicated:  you  did  right;  you  did 
your  job.  That's  what  you're  supposed  to  be  here  protecting  the  in- 
terest of  your  clients. 

Mr.  Forger.  Precisely. 

Mr.  Reed.  Thank  you. 

I  think,  also,  that  the  line  of  questioning  that  was  raised  about 
the  aliens  was  instructive  because  of  the  complicated  funding 
mechanisms  where  some  LSC  funds  can't  be  used;  sometimes  you 
can  use  other  governmental  funds,  and  sometimes  you  can  use  pri- 
vate funds.  And  my  question  specifically  is  you  have  developed  ac- 
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countability  mechanisms,  audit  mechanisms,  to  control  these  funds 
I  presume,  or  you  are  doing  that? 

Mr.  Forger.  Yes,  indeed.  We  know  how  they're  being  spent  and 
that  there's  a  proper  accounting  for  both  Federal  and  non-Federal. 

Mr.  Reed.  Going  back  to  the  notion  that  Mr.  Eakeley  raised  of 
searching  for  a  common  ground,  I  think  in  this  area  you  suggested 
by  way  of  example— and  I  won't  use  the  word  "anecdote,"  but  I'll 
use  the  word  "example"— that  in  New  York  State,  for  example,  that 
they  have  taken  to  setting  up  separate  entities  in  toto  to  deal  with 
the  functions  that  only  can  be  funded  by  private  funds.  So  I  would 
take  it  that  you  would  be  amenable  to  those  types  of  structural  re- 
forms or  programmatic  reforms  that  would  help  our  concern  about 
the  intermingling  or  commingling  of  funds  and  fungible  dollars  et 
cetera.  Is  that  a  fair 

Mr.  Forger.  Certainly  so,  Mr.  Reed. 

Mr.  Reed.  Well,  I  want  to  thank  you  all  for  your  testimony.  Ms. 
Watlington,  you're  probably  the  most  convincing  because  you're  Mr. 
Gekas'  constituent,  and  I  know  he's  not  going  to  do  anything 

Mr.  Gekas.  My  boss. 

Mr.  Reed.  She's  the  boss;  that's  right. 

Ms.  Watlington.  We  worked  together  for  many  years  and  I  can't 
say  enough  about  him. 

Mr.  Reed.  Well,  not  here.  [Laughter.] 

Mr.  Gekas.  Please  continue,  Ms.  Watlington. 

Mr  Reed.  Forgive  me.  The  hour  is  getting  late  and  I'm  getting 
a  bit  facetious.  Forgive  me. 

But  I  want  to  thank  you  all  for  your  wonderful  testimony  and  for 
your  good  work. 

Mr.  Eakeley.  Well,  we  want  to  thank  the  panel  and  chairman. 

Mr.  Gekas.  We  thank  the  panel.  By  your  presence  here,  you  are 
acknowledging  our  right  to  submit  interrogatories  to  you  of  a  whole 
host  of  natures  and  different  kinds  of  problems  that  we  face  in  exe- 
cuting our  responsibilities.  We  thank  you  very  much. 

Mr.  Eakeley.  We  would  welcome  the  opportunity  to  continue  the 
dialog. 

Mr.  Gekas.  The  subcommittee  is  adjourned. 
[Whereupon,  at  6:58  p.m.,  the  subcommittee  adjourned.] 


REAUTHORIZATION  OF  THE  LEGAL  SERVICES 
CORPORATION 


THURSDAY,  JUNE  15,  1995 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  George  W.  Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Bob  Inglis,  Steve 
Chabot,  Michael  Patrick  Flanagan,  Bob  Barr,  Jack  Reed,  and 
Robert  C.  Scott. 

Also  present:  Representatives  John  Conyers,  Jr.,  and  Howard  L. 
Berman. 

Staff  present:  Raymond  V.  Smietanka,  chief  counsel;  Roger  T. 
Fleming,  counsel;  Charles  E.  Kern  II,  counsel;  Rebecca  Ward,  sec- 
retary; Agnieszka  Fryszman,  minority  counsel;  and  Paul  J.  Drolet, 
minority  counsel. 

Mr.  Gekas.  The  hour  of  10  o'clock  having  arrived,  this  scheduled 
hearing  of  the  Subcommittee  on  Commercial  and  Administrative 
Law  of  the  Judiciary  Committee  will  come  to  order.  We  note  the 
presence  of  the  gentleman  from  Virginia,  Mr.  Scott,  and  the  gen- 
tleman from  Illinois,  Mr.  Flanagan.  Therefore,  constituting  a 
quorum  required  for  the  assemblage  of  this  hearing. 

At  the  outset,  we  want  to  set  some  ground  rules  that  have  been 
forced  upon  us  by  the  legislative  schedule.  Because  the  full  Judici- 
ary Committee  has  rescheduled  its  hearing  on  antiterrorism  from 
yesterday  until  1  p.m.  today,  it  means  that  this  subcommittee  will 
have  to  end  its  deliberations  by  that  time.  Therefore,  reluctantly, 
we  are  going  to  have  to  impose,  the  5-minute  rule  for  our  wit- 
nesses. So  we  are  not  doing  something  to  you  that  is  not  done  to 
us  regularly. 

That  having  been  said,  we  want  to  give  ample  opportunity  for  ev- 
eryone to  be  heard.  Each  witness  should  be  prepared  to  submit 
their  written  statement,  which  we  know  is  part  of  the  preparation 
for  each  panel.  They  will  become  a  part  of  the  record,  and  we  as- 
sure you  that  the  statements  will  be  reviewed  prior  to  the  final 
markup  of  whatever  legislation  emerges  from  these  hearings. 

One  other  rather  ominous  note  that  I  want  to  state  for  the  record 
and  for  the  public  to  hear  that  we  have  more  than  anecdotal  evi- 
dence— that  phrase  being  bandied  about  these  days — that  some 
witnesses  or  potential  witnesses,  as  we  were  preparing  for  this 
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meeting,  were  set  to  by  assertions  of  possible  retaliation  by  legal 
services'  attorneys  and/or  staff  about  their  prospective  testimony 
before  this  subcommittee.  For  the  record,  threats  to  any  witness  is 
a  Federal  crime,  particularly,  a  witness  that  would  appear  before 
our  subcommittee.  Furthermore,  I  want  everyone  within  hearing 
distance  to  know,  and  anyone  who  will  read  this  record  or  who  will 
inquire,  that  we  would  act  swiftly  if  we  have  solid  evidence  of  in- 
timidation of  any  kind  or  any  threats  of  retaliation  toward  any  po- 
tential witness.  Our  response  will  not  be  limited  at  all  and  will  in- 
clude possible  field  hearings  at  the  site  of  such  threats,  if  any 
occur.  And,  if  necessary  we  will  consult  with  the  local  U.S.  attorney 
for  possible  prosecution,  with  the  cooperation  of  this  committee. 

That  having  been  said,  we  have  one  other  admonition.  We  are 
going  to  seize  the  prerogative  of  the  Chair  and  restrict  the  opening 
statements  to  the  one  just  rendered  by  the  Chair  and  one  to  be  ac- 
corded to  the  ranking  minority  member,  the  gentleman  from  Rhode 
Island,  Mr.  Reed.  After  that,  sorry  to  say,  in  the  interest  of  time, 
we  are  first  going  to  the  floor  and  then  we  will  return  to  begin  our 
hearing.  We  note  the  presence  of  Congressman  Taylor  who  will  tes- 
tify first. 

Mr.  Taylor.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  now  recognize  the  gentleman  from  Rhode  Island, 
Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman,  and  thank  you  for  calling 
this  hearing.  These  hearings  are  very  helpful  to  understand  the  op- 
erations of  the  Legal  Services  Corporation  and  to  develop  possible 
ways  to  improve  the  operation  of  the  Legal  Services  Corporation. 

And,  like  yourself,  I  am  appalled  by  any  suggestion  that  a  wit- 
ness might  have  been  intimidated  or  frustrated  in  their  attempts 
to  testify  before  this  subcommittee,  as  we  both  recognize  it  is  this 
type  of  testimony  and  a  free  exchange  of  ideas  and  opinions  that 
help  shape  legislation  in  a  positive  and  constructive  way,  and  that 
has  been  the  case  so  far. 

Over  the  last  few  days,  we  have  had  trouble,  trying  to  get  a  bead 
on  who  was  going  to  be  a  witness  and  who  was  not,  but  I  think 
we  can  deal  with  that  successfully  in  the  next  few  days;  I  hope  we 
can  ensure  that  our  next  hearing  we  will  have  a  full  range  of  opin- 
ions, and  I  am  looking  forward  to  that. 

Again,  I  think  we  have  had  a  series  of  productive  hearings.  I  an- 
ticipate this  one  will  also  be  productive,  and  I  am  looking  forward 
to  it. 

If  I  may  yield  a  minute  to  Mr.  Scott  from  Virginia,  with  your  per- 
mission. 

Mr.  Gekas.  By  all  means. 

Mr.  Scott.  Just  briefly,  Mr.  Chairman.  I  have  been  an  active 
supporter  of  legal  aid  over  the  years.  If  the  Constitution  is  to  mean 
anything,  we  have  to  provide  access  to  courts  and  legal  assistance 
to  all  Americans.  And  I  think  I  ought  to  disclose  that  I  was  a 
founding  member  of  the  board  and  president  of  the  board  of  the 
Princeton  Legal  Aid  Center  in  my  district  for  several  years. 

Mr.  Gekas.  We  thank  you,  and  we  will  ask  for  your  resume  when 
it  is  necessary  for  those  purposes. 

One  other  note  and  then  we  will  recess  for  the  purpose  of  the 
vote  that  is  now  pending,  and  that  is  that  the  first  hearing  to 
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which  the  gentleman  from  Rhode  Island  alluded  concentrated 
mainly  on  the  supporters  and  advocates  of  maintaining  the  present 
system  and  who  really  advocated  not  only  maintenance  of  the 
present  system  but  an  expansion  of  it.  The  hearing  today  will 
largely  focus  on  people  who  are  critical  of  the  operation  of  the 
Legal  Services  Corporation  and  its  tentacles  throughout  the  Na- 
tion. The  third  hearing  will  be,  we  believe,  of  a  mixed  nature,  pro 
and  con,  but  the  balance  that  we  seek  in  trying  to  arrive  at  a  final 
determination  will  be  a  bellwether  of  the  totality  of  the  hearings 
before  this  subcommittee. 

With  that,  we  will  now  recess  until  10:20,  to  allow  Members  to 
go  to  the  floor  and  then  return  for  the  hearing. 

[Recess.] 

Mr.  GEKAS.  The  time  of  the  recess  having  expired,  this  hearing 
will  come  to  order. 

We  now  note  the  presence  of  the  gentleman  from  Michigan,  Mr. 
Conyers,  the  ranking  minority  member  of  the  Judiciary  Committee. 

And  we  invite  the  gentleman  from  North  Carolina  to  the  table, 
Mr.  Taylor,  who  will  offer  his  testimony  at  this  juncture. 

STATEMENT  OF  HON.  CHARLES  H.  TAYLOR,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  NORTH  CAROLINA 

Mr.  Taylor.  Thank  you,  Mr.  Chairman.  I  appreciate  your  cour- 
tesy. 

We  are  in  full  appropriations  now  on  the  legislative  branch 
where  we  are  implementing  a  10-percent  cut  for  the  Congress.  That 
is  important  because,  in  the  cuts  that  this  body  has  to  make  of  over 
$100  billion,  we  need  some  guiding  principles,  and  I  have  tried  to 
outline  for  myself  some  of  those  principles. 

I  would  like  to  mention  those  today. 

I  would  like  to  welcome  also  one  of  the  witnesses  here  today, 
Stan  Eury,  who  is  president  of  the  North  Carolina  Growers  Asso- 
ciation. I  welcome  him  and  look  forward  to  reading  his  testimony. 
I  think  from  him  you  will  see  some  of  the  problems  that  are  found 
in  the  practical  world  with  legal  services. 

In  reviewing  how  we  should  set  priorities,  first  of  all,  we  should 
consider,  is  there  another  option  for  the  service,  no  matter  how 
meritorious  it  may  be?  In  legal  services,  we  find  that  only  13  per- 
cent of  the  bar  is  participating.  That  means  87  percent  of  the  bar 
could  easily  make  up  the  difference  of  the  public  appropriation  on 
a  pro  bono  basis;  and  it  probably  would  help  both  organizations, 
both  the  image  of  the  bar,  as  well  as  a  closer  maintenance  in  the 
local  bar  associations  of  what  legal  services  is  doing. 

The  next  question,  is  the  organization  being  managed  efficiently? 
We  find  that  in  legal  services,  in  testimony  before  the  subcommit- 
tee of  which  I  am  on,  Appropriations  of  Commerce,  Justice,  and 
State,  which  I  am  vice  chairman  and  headed  part  of  the  hearings 
of  the  Legal  Services  Corporation,  the  management  has  many 
flaws.  There  is  no  timekeeping  in  for  the  organization,  so  it  is  dif- 
ficult for  them  to  say  how  much  time  goes  to  which  particular  pro- 
gram. 

And  then  we  look  at  public  input.  The  public  elected  the  Mem- 
bers of  this  Congress,  the  majority  of  this  Congress,  for  very  spe- 
cific   changes    in    the    direction    of    this    country — philosophical 
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changes.  Legal  services  has  spent  almost  $5  billion  of  the  tax- 
payers' money,  and  many  people  feel  that  much  of  that  money  has 
been  ill  spent. 

We  have  cases,  for  instance,  of  a  14-year-old  in  Pennsylvania 
who  raped  a  13-year-old  girl,  going  so  far  as  physically  abusing  her 
in  three  separate  instances  after  the  rape.  The  young  girl  became 
pregnant  as  a  result  of  the  rape,  decided  to  have  the  child  and  then 
put  it  up  for  adoption. 

The  Legal  Services  Corporation,  in  a  spirit  of  goodness,  then 
brought  suit  on  behalf  of  the  rapist  to  get  custody  of  the  child.  This 
was  done  even  though  he  had  two  other  children  by  another  girl 
that  he  could  not  support  and  that  his  probation  officer  testified 
that  his  delinquency  had  increased  and  that  his  psychological  eval- 
uation showed  that  any  child  in  his  care  would  likely  be  endan- 
gered, and  yet  the  taxpayers'  money  was  used  to  represent  this 
rapist. 

And  legal  services  attorneys  in  another  case  represented  a  gen- 
tleman who,  after  entering  the  United  States  illegally,  committed 
two  drug-related  felonies  in  Rhode  Island.  They  argued  that  he 
should  be  granted  permanent  residency  under  an  amnesty  pro- 
gram. 

In  another  example  regarding  defending  drug  dealers  in  public 
housing,  the  National  Review  said,  first  legal  services  stops  the 
housing  authorities  from  screening  out  drug  dealers;  then  it  pro- 
tects the  drug  dealers  from  eviction;  then  it  sues  the  housing  au- 
thority because  there  are  drug  dealers. 

Last  year,  on  our  subcommittee,  a  member  of  the  other  side  of 
the  aisle,  who  had  been  a  former  mayor  of  a  city,  spoke  up  and  said 
just  this  sort  of  thing  happened  in  his  city.  He  is  now  a  Member 
of  the  House  of  Representatives  and,  as  a  Democrat,  could  attest 
to  just  what  I  have  read. 

In  Florida,  the  legal  services'  lawyers  brought  suit  and  won  to 
block  segregation  of  HIV-positive  jail  mates  from  the  general  in- 
mate population,  despite  the  frequency  of  homosexual  rape  within 
the  population. 

Federal  dollars  should  not  be  used  to  support  this  madness,  and 
I  think  the  public  spoke  very  clearly  in  this  last  election  that  the 
type  of  philosophical  direction  it  wanted  changed. 

So  it  would  be  tragic  for  us  today,  Mr.  Chairman,  at  a  time  when 
we  must  cut  billions  of  dollars  from  the  budget,  to  pick  an  organi- 
zation where  the  good  parts  of  it  could  be  maintained  and  better 
monitored  by  the  bar,  87  percent  not  participating  in  that  resource 
available,  to  pick  an  organization  where  it  is  clear  mismanagement 
has  been  shown  in  testimony  after  testimony  and  where  this  philo- 
sophical direction  in  the  cases  I  just  outlined  is  certainly  against 
the  public  will. 

Thank  you  for  letting  me  participate  today. 

[The  prepared  statement  of  Mr.  Taylor  follows:] 

Prepared  Statement  of  Hon.  Charles  H.  Taylor,  a  Representative  in 
Congress  From  the  State  of  North  Carolina 

Mr.  Chairman,  thank  you  for  letting  me  participate  in  today's  hearing.  I  am  sure 
you  will  hear  some  very  interesting  testimony  on  this  issue.  I  would  like  to  welcome 
one  of  your  witnesses  here  today,  Stan  Eury,  president  of  the  North  Carolina  Grow- 
ers Association.  I  welcome  Stan  here  and  look  forward  to  reading  his  testimony. 
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As  Congress  embarks  on  the  arduous  task  of  balancing  our  nation's  budget,  we 
are  going  to  have  to  develop  a  system  for  assessing  priority  items  for  which  we  will 
spend  taxpayers'  money.  In  that  assessment  we  should  not  only  determine  the  pro- 
gram's intrinsic  value  to  the  taxpayer  or  if  it  serves  some  worthwhile  function  but 
if  there  are  not  other  sources  that  could  more  effectively  accomplish  that  program's 
goal. 

The  Legal  Services  Corporation  is  just  one  of  the  countless  items  that  should  fall 
under  this  kind  of  scrutiny.  Given  LSC's  history  of  reckless  and  irresponsible  abuse 
of  its  mission,  I  would  argue  that  it  falls  near  the  bottom  of  the  items  we  should 
consider  a  priority  for  taxpayer  funds.  More  importantly,  LSC  is  the  perfect  example 
of  a  government  program  that  could  more  effectively  be  handled  in  the  private  sec- 
tor. 

For  example,  ABA  testified  before  the  Commerce,  State,  Justice  and  Judiciary 
Subcommittee  that  only  about  13  percent  of  their  members  actually  participate  in 
pro  bono  work;  the  remaining  87  percent  of  inactive  members  are  an  untapped  re- 
source at  this  point. 

LSC  grantees  already  obtain  $255  million  from  non-Federal  sources  such  as 
IOLTA  (Interest  on  Lawyers'  Trust  Accounts),  private  charities  and  endowment 
funds,  the  United  Way,  and  state  and  local  governments. 

In  addition,  there  are  about  900  legal  aid  programs  that  are  not  affiliated  with 
the  LSC  that  could  increase  their  services. 

Yet  there  are  those  who  will  argue  that  the  Federal  government  should  continue 
funneling  money  into  this  program,  that  all  it  needs  are  some  small  fixes.  If  there 
is  anyone  who  truly  believes  this  abomination  can  somehow  be  reformed  or  re- 
stricted, they  need  only  speak  with  Presidents  Reagan  and  Bush.  As  a  member  of 
the  Appropriations  Committee  that  funds  LSC,  I  have  witnessed  year  after  year  the 
failed  efforts  to  reform  it. 

We  have  spent  nearly  $5  billion  in  appropriations  on  LSC  since  it  was  established 
in  1974.  Its  annual  budget  has  grown  to  more  than  $400  million  a  year.  From  this 
money,  taxpayers  foot  the  bill  for  about  $1.5  million  in  legal  services  attorneys'  an- 
nual dues  to  such  groups  as  the  American  Bar  Association,  the  National  Lawyers 
Guild,  state  and  local  bars,  and  trade  associations. 

Most  people  think  of  legal  service  as  helping  the  poor,  the  elderly,  and  the  dis- 
advantaged. They  think  of  helping  abused  women  or  children  whose  absent  fathers 
do  not  pay  child  support.  This  is  true  in  some  cases.  Again,  I  would  argue  that  these 
people  have  numerous  alternatives  for  legal  assistance  and,  if  the  bar  would  get 
more  involved,  would  have  a  higher  quality  of  services. 

However,  it  is  well  documented  that  legal  services  is  not  just  helping  the  poor  and 
the  elderly.  The  taxpayers  would  be  appalled  if  they  knew  that  much  of  their  money 
is  going  toward  the  representation  of  drug  dealers  in  public  housing  and  prison  in- 
mates. 

The  legal  services  attorneys  will  tell  you  these  type  of  cases  are  only  a  small  per- 
centage of  their  case  load.  Of  course  they  can't  verify  it  because  they  are  not  even 
required  to  engage  in  timekeeping.  You  would  be  hard-pressed  to  find  any  other 
legal  outfit  with  that  same  practice, 

LSC  grantees  are  awarded  funds  without  competition  and  are  re-funded  presump- 
tively. Even  if  there  are  documented  problems  with  a  grantee,  they  can  continue  to 
receive  LSC  money. 

Even  proponents  of  this  failed  experiment  in  excessive  government  agree  that 
LSC  needs  reforms.  But  it's  too  little,  too  late. 

LSC  is  an  organization  that  has  demonstrated  over  the  years  that  is  completely 
impervious  to  necessary  reform.  Even  when  restrictions  are  placed  on  areas  of  litiga- 
tion that  legal  services  attorneys  can  engage  in,  they  simply  turn  around  and  sue 
to  challenge  those  same  restrictions,  using  taxpayer  money  of  course. 

For  example,  Terry  Wear,  president  of  legal  services  from  1988  to  1990,  found 
that  there  were  legal  services  lawyers  circumventing  and  even  openly  violating  the 
agency's  statutory  restrictions  on  handling  abortion  cases.  When  Mr.  Wear  tried  to 
reduce  LSC  funds  to  the  particular  groups  involved,  they  turned  around  and  sued 
him — with  taxpayers'  money.  He  faced  a  similar  fate  when  he  tried  to  restrict  legal 
services  lawyers  from  participating  in  lobbying  activities. 

Based  on  the  experiences  of  Mr.  Wear  and  everyone  else  who  has  tried  to  reform 
this  program,  LSC  has  given  us  absolutely  no  reason  to  believe  that  future  restric- 
tions would  be  treated  any  differently.  According  to  a  recent  article  in  the  American 
Bar  Association  magazine,  legal  services  groups  have  already  promised  to  file  suits 
if  this  Congress  is  successful  in  passing  reforms  in  areas  such  as  welfare  and  immi- 
gration. Even  if  we  were  to  adopt  sweeping  reforms  and  restrictions  on  LSC,  we 
would  probably  be  sued  their  grantees,  effectively  suspending  any  reforms  while 
we're  tied  up  in  years  of  litigation. 
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And  because  they  have  been  able  to  operate  without  effective  restrictions  or  ac- 
countability, take  a  look  at  some  of  the  cases  legal  services  grantees  have  taken. 

In  Pennsylvania,  a  14-year-old  raped  a  13-year-old  girl,  even  going  so  far  as  phys- 
ically abusing  her  in  three  separate  instances  after  the  rape.  The  young  girl  became 
pregnant  as  a  result  of  the  rape,  decided  to  have  the  child,  and  then  put  it  up  for 
adoption.  Lehigh  Valley  Legal  Services,  in  the  spirit  of  goodness,  then  brought  suit 
on  behalf  of  the  rapist  to  get  custody  of  the  child.  This  was  done  even  though  he 
had  two  other  children  by  another  girl  that  he  could  not  support,  that  his  probation 
officer  testified  that  his  delinquency  had  increased,  and  that  his  psychological  eval- 
uation showed  that  any  child  in  his  care  would  likely  be  endangered. 

In  regard  to  defending  drug  dealers  in  public  housing,  the  National  Review  said: 
"First,  legal  services  stops  the  housing  authorities  from  screening  out  drug  dealers; 
then  it  protects  the  drug  dealers  from  eviction;  then  it  sues  the  housing  authority 
because  there  are  drug  dealers." 

In  Florida,  legal  services  lawyers  brought  suit  (and  won)  to  block  segregation  of 
HIV-positive  jail  inmates  from  the  general  inmate  population,  despite  the  frequency 
of  homosexual  rape  within  that  population. 

Federal  tax  dollars  should  not  be  used  to  support  this  madness.  We  know  that 
eliminating  the  Federal  role  in  this  program  will  not  end  legal  services  to  the  poor. 
There  are  alternatives  for  the  truly  needy. 

This  is  an  opportunity  for  us  to  show  the  American  people  we  have  the  courage 
to  completely  eliminate  reckless  and  wasteful  government  programs.  After  being 
given  a  mandate  by  the  American  people  to  change  government,  if  we  can't  zero  out 
a  program  like  legal  services,  then  what  can  we. 

Mr.  Gekas.  I  thank  the  gentleman,  and  we  understand  that  he 
has  to  return  to  another  hearing  or  meeting  and  so  we  excuse  him 
with  our  thanks.  Your  testimony,  both  written  and  oral,  will  be 
made  a  part  of  the  record  and  will  be  considered  prior  to  the  mark- 
up that  is  anticipated. 

Mr.  Taylor.  Thank  you,  Mr.  Chairman. 

Mr.  Reed.  May  I? 

Mr.  Taylor.  I  will  be  glad. 

Mr.  Reed.  Mr.  Taylor,  thank  you  for  your  testimony.  As  always, 
it  was  very  well  prepared  and  presented. 

I  noticed  in  your  "Dear  Colleague"  and  your  testimony  today  you 
make  reference  to  a  case  in  Rhode  Island,  and  we  are  trying  to  de- 
termine whether  or  not  there  was  any  substantial  role  by  legal 
services.  Our  information  today  is  that  there  wasn't,  but  I  would 
like  to  be  able  to  dialog  with  you 

Mr.  Taylor.  Certainly. 

Mr.  Reed  [continuing].  If  there  are  other  facts,  bring  them  to 
your  attention. 

Mr.  Taylor.  Our  information  is  that  there  were  taxpayers'  dol- 
lars used,  but  I  would  be  glad  to  see  the  information  and  would 
certainly  correct  that  if  we  found  it.  There  are  many,  many  cases 
and,  in  the  hearings  that  we  have  had,  enough  evidence  to  show 
that  there  is  considerable  philosophical  disregard,  I  think,  for  the 
public  discretion  at  this  time. 

Mr.  Reed.  One  other  point  if  I  may.  In  your  hearings,  you  have, 
I  presume,  encountered  examples  where  the  Legal  Services  Cor- 
poration has  intervened  on  behalf  of  people  with  real  problems  and 
has  effectively  secured  their  rights.  You  would  admit  that,  I  would 
suspect. 

Mr.  Taylor.  Certainly.  There  are  cases — and  many  times,  there 
are  alternatives. 

For  instance,  congressional  offices — when  I  heard  the  testimony 
about  helping  folks  get  Social  Security  checks  and  so  forth,  we  do 
that  constantly  out  of  the  congressional  office.  And  we  also — the 
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suggestion  I  made  a  moment  ago,  we  have  87  percent  of  the  bar 
not  participating.  If  we  ask  for  them  to  make  up  the  difference  in 
what  we  are  withdrawing  in  the  appropriations  I  think  you  would 
have  sufficient  funds  to  carry  out  the  legitimate  functions  that 
legal  services  might  bring,  and  it  would  be  better  monitored  be- 
cause I  think  the  local  bars  would  be  more  careful  about  the  rep- 
resentations. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  We  thank 
him,  and  we  will  invite  the  next  panel  to  approach  the  witness 
table. 

Our  first  panel  consists  of  David  Keene  of  the  American  Conserv- 
ative Union,  who  is  now  approaching  the  bench;  Howard  Phillips 
of  the  Conservative  Caucus,  also  being  seated;  and  Ken  Boehm, 
chairman  of  the  National  Legal  and  Policy  Center. 

As  we  indicated  at  the  outset,  we  welcome  the  written  statement 
which  will  be  incorporated  into  the  record  without  any  further  com- 
ment; and  we  will  ask  each  witness  to  limit,  if  possible,  their  testi- 
mony to  5  minutes. 

We  will  start  with  Mr.  Keene. 

STATEMENT  OF  DAVID  A.  KEENE,  CHAEtMAN,  AMERICAN 
CONSERVATIVE  UNION 

Mr.  Keene.  Mr.  Chairman  and  members  of  the  committee,  let  me 
begin  by  thanking  you  for  the  opportunity  to  appear  before  you  this 
morning. 

My  name  is  David  Keene.  I  am  chairman  of  the  American  Con- 
servative Union.  Our  nearly  1  million  members  have  been  inter- 
ested in  and  involved  in  the  debate  over  whether  the  Legal  Serv- 
ices Corporation  can  be  reformed  or  whether  it  should  be  elimi- 
nated as  a  delivery  vehicle  for  legal  services  to  disadvantaged 
Americans  since  the  mid-1970's. 

Sometimes  a  program  that  has  gone  off  the  tracks  becomes  so  en- 
trenched and  resistant  to  reform  that  it  has  to  be  eliminated.  The 
LSC  is,  in  our  opinion,  just  such  a  program.  It  will  do  no  good  to 
cut  off  a  few  branches.  You  must  go  to  the  root  of  the  problem,  bite 
the  bullet,  and  start  over. 

You  will  hear  other  witnesses  this  morning  who  will  detail  some 
of  the  specific  involvement  of  LSC  attorneys  in  cases  and  in  activi- 
ties that  we  feel  justifies  this  conclusion.  But  let  me  look  back  for 
a  second  at  the  history  of  the  LSC. 

The  Legal  Services  Corporation  was  set  up  in  1974  to  take  over 
the  programs  then  housed  within  the  Office  of  Economic  Oppor- 
tunity. You  will  hear  various  versions  of  just  why  the  LSC  was  es- 
tablished; but  as  you  consider  the  question  of  extending  it,  I  would 
urge  you  to  consider  that  the  Nixon  administration  had  been  urged 
to  establish  such  a  quasi-governmental  corporation  by  the  Ash 
Commission  back  in  1971  as  "a  first  step  toward  reprivatization  of 
what  has  traditionally  been  a  function  of  the  private  sector." 

The  LSC  has,  in  fact,  developed  into  something  quite  different, 
employing,  via  grants  and  contracts,  thousands  of  attorneys  who 
have  become  dependent  upon  government  largesse  both  for  their 
income  and  as  a  means  of  allowing  them  the  freedom  to  pursue  an 
agenda  that  very  often  has  little  to  do  with  providing  individual 
legal  services  to  those  who  cannot  otherwise  afford  an  attorney. 
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Many  in  Congress  who  voted  in  1974  to  establish  the  Legal  Serv- 
ices Corporation  did  so  in  the  belief  that  through  the  Corporation 
they  would  be  giving  individual  Americans  without  the  where- 
withal to  afford  private  lawyers  access  to  the  legal  system  that 
they  might  otherwise  be  denied.  They  envisioned  a  small  army  of 
idealistic  men  and  women  utilizing  LSC  grants  to  help  poor  fami- 
lies fight  unfair  evictions  or  avoid  consumer  rip  offs. 

Since  then,  however,  the  LSC  has  spent  millions  of  dollars  on 
quasi-legal  political  activity  designed  to  organize  and  empower  the 
poor  as  a  group  or  a  class,  money  that  might  better  have  been  used 
to  serve  individual  clients.  The  mission,  as  those  running  this  Cor- 
poration has  seen  it,  is  to  transform  American  society  by  changing 
laws  and  government  policies,  rather  than  by  serving  individual  cli- 
ents. 

There  are  no  doubt  good  men  and  women  working  within  the 
LSC  framework  or  using  LSC  money  to  do  their  work,  men  and 
women  who  see  their  mission  as  Members  of  Congress  saw  it  when 
they  voted  to  establish  the  program — I  have  no  doubt  that  these 
men  and  women  are  out  there  serving  the  legitimate  needs  of  indi- 
vidual clients. 

But  we  can  applaud  the  work  of  these  people  while  at  the  same 
time  recognizing  that  the  LSC  has  gone  off  the  tracks  in  pursuing 
an  additional  mission  that  Congress  has  an  obligation  to  halt.  The 
simple  fact  is  that  the  Legal  Services  Corporation's  major  impact 
has  not  been  in  serving  these  clients  but  in  funding  a  network  of 
activists  dedicated  not  to  helping  clients  function  better  within  the 
framework  of  our  society  but  to  changing  that  society. 

The  question  is  not  whether  the  policy  goals  the  Legal  Services 
Corporation  grantees  have  sought  are  good  or  bad  or  how  much 
time  they  spend  pursuing  them  but  whether  this  Congress  ought 
to  be  using  taxpayer  money  to  subsidize  an  effort  to  undermine  the 
authorities  of  the  States  and  to  influence  public  policy  at  all  levels. 

Every  time  LSC  officials  appear  before  Congress,  and  you  have 
heard  them,  they  pooh-pooh  criticism  based  on  their  more  notorious 
cases;  they  dismiss  the  horror  stories  of  those  who  have  run  afoul 
of  their  desire  to  change  the  system.  They  claim  that  you  should 
ignore  these  cases  because  most  of  their  money  and  most  of  the 
time  spent  by  their  attorneys  is  spent  doing  good.  They  sound  like 
character  witnesses  in  a  criminal  trial  arguing  that  the  defendant 
shouldn't  be  punished  for  a  few  minutes  of  villainy  because  doing 
so  would  ignore  the  many  good  things  he  did  while  he  wasn't  bur- 
glarizing homes  or  stealing  purses.  It  is,  at  best,  a  weak  defense; 
and  it  should  be  rejected  because  not  only  is  the  character  of  the 
LSC  determined  by  involvement  in  these  high-profile  cases,  but 
they  are  just  the  sort  of  cases  the  LSC  leadership  prefers  to  be  in- 
volved in. 

Private  citizens  have  every  right,  Mr.  Chairman — indeed,  they 
may  often  have  a  moral  obligation — to  organize  and  work  for  policy 
changes  that  they  hope  will  lead  to  the  kind  of  society  in  which 
they  want  to  live  and  in  which  they  want  to  raise  their  children 
and  their  grandchildren.  But  that  is  far,  far  different  from  saying 
that  they  have  a  right  to  tax  money  to  finance  such  activities. 

The  funding  of  the  Legal  Services  Corporation  has  amounted  to 
little  more  than  the  channeling  of  tax  money  to  men  and  women 
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with  an  ideological  political  agenda  which  allows  them  to  use  that 
money  to  pursue  that  agenda.  Let's  be  clear.  Congress  has  no  busi- 
ness funding  these  sorts  of  activities. 

There  is  a  legitimate  question  as  to  whether  Congress  should  be 
funding  the  provision  of  individual  legal  services.  The  question  of 
whether  the  private  sector  can  accomplish  this  task  as  envisioned 
by  the  Ash  Commission  should  be  debated  in  Congress  and  out  of 
Congress.  If  it  is  believed  that  tax  money  should  be  used  to  provide 
these — those  without  the  funds  access  to  the  civil  justice  system, 
you  should  design  a  system  that  will  accomplish  this  goal  without 
creating  and  subsidizing  a  group  of  professionals  free  to  pursue 
their  own  ideological  agenda  regardless  of  the  desires  of  those  who 
pay  the  bills. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Time  of  the  gentleman  has  expired. 

[The  prepared  statement  of  Mr.  Keene  follows:] 

Prepared  Statement  of  David  A.  Keene,  Chairman,  American  Conservative 

Union 

Mr.  Chairman  and  members  of  the  Committee.  Let  me  begin  by  thanking  you  for 
the  opportunity  to  testify  before  you  this  morning. 

My  name  is  David  Keene  and  I  am  Chairman  of  the  American  Conservative 
Union.  The  ACU  has  for  more  than  30  years  served  as  the  grass-roots  lobby  for  the 
conservative  movement.  Our  nearly  one  million  members  have  been  interested  in 
and  involved  in  the  debate  over  whether  the  Legal  Services  Corporation  can  be  re- 
formed or  whether  it  should  be  eliminated  as  a  delivery  vehicle  for  legal  services 
to  disadvantaged  Americans  since  the  mid-seventies  and  feel  very  strongly  that  the 
entrenched  interests  in  control  of  the  corporation  make  it  very  unlikely  that  any 
meaningful  reform  is  even  possible. 

Sometimes  a  program  that  has  gone  off  the  tracks  becomes  so  entrenched  and  re- 
sistant to  reform  that  it  has  to  be  eliminated.  The  LSC  is  such  a  program.  It  will 
do  no  good  to  cut  off  a  few  branches,  you  must  go  to  the  root  problem,  bite  the  bul- 
let, and  start  over. 

The  Legal  Services  Corporation  was,  as  you  know,  set  up  in  1974  to  take  over 
the  programs  then  housed  within  the  Office  of  legal  services  in  the  Office  of  Eco- 
nomic Opportunity  or  OEO. 

You  will  hear  various  versions  of  just  why  the  LSC  was  established,  but  as  you 
consider  the  question  of  extending  its  funding,  I  would  urge  you  to  consider  that 
the  Nixon  Administration  had  been  urged  to  establish  such  a  quasi-governmental 
corporation  by  the  Ash  Commission  in  1971  as  "a  first  step  toward  reprivatization 
of  what  has  traditionally  been  a  function  of  the  private  sector." 

The  LSC  has,  in  fact,  developed  into  something  quite  different  employing  via 
grants  and  contracts  thousands  of  attorneys  who  have  become  dependent  upon  gov- 
ernment largesse  both  for  their  income  and  as  a  means  of  allowing  them  the  free- 
dom to  pursue  an  agenda  that  has  very  little  to  do  with  providing  individual  legal 
services  to  those  who  cannot  otherwise  afford  to  go  to  a  lawyer. 

Few  of  those  who  quickly  came  to  dominate  the  new  corporation  have  any  desire 
at  all  to  "reprivatize"  the  provision  of  legal  services  within  our  society.  Rather,  they 
sought  and  have  for  two  decades  enjoyed  a  permanent  home  for  their  activities  with 
a  guaranteed  source  of  funding  free  of  even  the  minimal  oversight  they  had  faced 
at  OEO. 

And,  as  history  has  shown,  the  interests  that  quickly  came  to  dominate  the  new 
corporation  have  a  far,  far  different  view  of  its  role  in  our  society  than  did  most 
of  those  who  voted  to  establish  it. 

Many  in  Congress  who  voted  in  1974  to  establish  the  LSC  did  so  in  the  belief  that 
through  the  corporation  they  would  be  giving  individual  Americans  without  the 
wherewithal  to  afford  private  lawyers  access  to  the  legal  system  that  they  might 
otherwise  be  denied.  They  envisioned  a  small  army  of  idealistic  men  and  women  uti- 
lizing LSC  grants  to  help  poor  families  fight  unfair  evictions  or  avoid  consumer  rip- 
offs. 

Since  1974,  however,  the  LSC  has  spent  millions  of  dollars  on  quasi-legal  political 
activity  designed  to  "organize"  and  "empower"  the  poor  as  a  group  or  class — money 
that  might  better  have  been  used  to  serve  individual  clients.  The  mission  as  those 
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running  LSC  has  seen  it  is  to  transform  American  society  by  changing  laws  and 
governmental  policies  affecting  what  they  tend  to  see  as  their  constituencies. 

There  are  no  doubt  good  men  and  women  working  within  the  LSC  framework  who 
do  see  their  mission  as  the  members  of  Congress  who  voted  to  establish  the  program 
saw  it.  I  have  no  doubt  that  these  men  and  women  are  out  there  serving  the  legiti- 
mate needs  of  individual  clients. 

We  can  applaud  the  work  of  these  people  while  recognizing  that  the  LSC  has  gone 
off  the  tracks  in  pursuing  an  additional  mission  that  Congress  has  an  obligation  to 
halt.  The  simple  fact  is  that  the  LSC's  major  impact  has  not  been  in  serving  these 
clients,  but  in  funding  a  network  of  activists  dedicated  not  to  helping  clients  func- 
tion better  within  the  framework  of  our  society,  but  to  changing  that  society. 

The  question  is  not  whether  the  policy  goals  LSC  grantees  nave  sought  are  good 
or  bad — or  how  much  time  they  spend  pursuing  it,  but  whether  Congress  ought  to 
be  funding  an  effort  to  undermine  the  authority  of  the  states  and  to  influence  public 
policy  at  all  levels. 

Every  time  LSC  officials  appear  before  Congress,  they  pooh  pooh  criticism  based 
on  their  more  notorious  cases  and  dismiss  the  horror  stories  told  by  those  who  have 
run  afoul  of  their  desire  to  change  the  system  rather  than  represent  individual  cli- 
ents. 

They  claim  that  you  should  ignore  these  cases  because  "most"  of  their  money  and 
"most"  of  the  time  spent  by  their  attorneys  is  spent  doing  good.  They  sound  like 
character  witnesses  in  a  criminal  trial  arguing  that  the  defendant  shouldn't  be  pun- 
ished for  a  few  minutes  of  villainy  because  doing  so  would  ignore  the  many  good 
things  he  did  while  he  wasn't  burglarizing  homes  or  stealing  purses. 

It  is,  at  best,  a  weak  defense  and  should  be  rejected  because  not  only  is  the  char- 
acter of  the  LSC  determined  by  involvement  in  these  high  profile  cases,  but  they 
are  just  the  sort  of  cases  the  LSC  leadership  prefers  to  be  involved  in. 

Private  citizens  have  every  right — indeed  they  may  often  have  a  moral  obliga- 
tion— to  organize  and  work  for  policy  changes  that  they  hope  will  lead  to  the  kind 
of  society  in  which  they  want  to  live,  and  in  which  they  want  to  raise  their  children 
and  grandchildren. 

But  that  is  far,  far  different  from  saying  that  they  have  a  right  to  tax  money  to 
finance  such  activities. 

The  funding  of  the  LSC  has  amounted  to  little  more  than  the  channeling  of  tax 
money  to  men  and  women  with  an  ideological,  political  agenda  and  allowed  them 
to  use  that  money  to  pursue  that  agenda. 

Let's  be  clear.  Congress  has  no  business  funding  such  activities. 

There  is  a  legitimate  question  as  to  whether  Congress  should  be  funding  the  pro- 
vision of  individual  legal  services,  those  services  which  the  Ash  Commission  so  cor- 
rectly described  as  traditionally  a  function  of  the  private  sector. 

The  question  of  whether  the  private  sector  can  accomplish  this  task  will  be  de- 
bated in  and  out  of  Congress,  and  should  be. 

But  that  debate,  however  it  is  resolved,  should  not  influence  your  vote  on  the  con- 
tinuation of  the  LSC.  As  constituted — with  its  network  of  grantees,  contractors, 
alumni  and  friends — the  LSC  cannot  be  reformed  or  limited  to  these  arguably  legiti- 
mate functions. 

Instead,  you  must  abolish  it — reduce  its  funding  to  zero,  send  those  who  have  per- 
verted its  original  purpose  and  misused  the  tax  money  you  have  provided  them 
packing,  and  start  over. 

If  this  Congress  truly  believes  that  tax  monies  should  be  used  to  provide  those 
without  the  funds  access  to  the  civil  justice  system,  you  should  design  a  system  that 
will  accomplish  this  goal  without  creating  and  subsidizing  a  group  of  professionals 
free  to  pursue  their  own  ideological  agenda  regardless  of  the  desires  of  those  who 
pay  the  bills. 

Thank  you. 

Mr.  Gekas.  We  turn  our  attention  to  Mr.  Phillips. 

Mr.  Phillips.  Thank  you,  Mr.  Chairman,  members  of  the  com- 
mittee. My  name  is  Howard  Phillips. 

Mr.  Gekas.  Before  we  do,  I  would  like  to  note  the  presence  of  the 
gentleman  from  Georgia,  Mr.  Barr,  and  the  gentleman  from  Ohio, 
Mr.  Chabot,  who  have  joined  us. 

STATEMENT  OF  HOWARD  PHILLIPS,  CHAIRMAN,  THE 
CONSERVATIVE  CAUCUS 

Mr.  Phillips.  Thank  you,  Mr.  Chairman. 
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I  am  chairman  of  the  Conservative  Caucus,  a  nonpartisan,  non- 
profit, grassroots  public  policy  organization  based  in  Vienna,  VA.  I 
appreciate  the  opportunity  to  testify  before  you  this  morning  on  a 
subject  in  which  I  have  taken  a  strong  interest  since  I  was  first  in- 
troduced to  it  in  December  1970,  in  my  then  capacity  as  Special  As- 
sistant to  the  Director  of  the  U.S.  Office  of  Economic  Opportunity. 

Subsequently,  as  Associate  Director  of  that  agency  and  then  as 
its  Director,  I  had  the  opportunity  to  oversee  the  Office  of  Legal 
Services,  which  had  been  established  in  the  early  1960's  during  the 
administration  of  President  Lyndon  Johnson  and  which,  in  1974, 
was  carried  forward  under  the  aegis  of  the  Legal  Services  Corpora- 
tion, which  has  continued  until  the  present  time. 

I  am  here  to  argue  that  this  entity,  the  LSC,  which  purports  to 
be  an  instrument  of  justice,  is,  in  fact,  intrinsically  unjust  and  that 
the  legal  activists  subsidized  by  it  have  worked  relentlessly  to  de- 
prive the  American  people  of  the  fairness  and  justice  to  which  they 
are  entitled. 

This  Corporation,  which  insists  that  it  be  insulated  from  politics, 
is,  in  fact,  a  powerful  political  organization  which  is  insulated  from 
political  accountability. 

Moreover,  this  program,  which  purports  to  aid  the  poor,  has  in 
fact  contributed  dangerously  to  the  impoverishment  of  our  entire 
Nation,  adding  hundreds  of  billions  of  dollars  over  the  past  30 
years  to  the  Federal  debt. 

In  our  Declaration  of  Independence  and  Federal  Constitution,  it 
is  acknowledged  that  God  is  our  Creator  and  that  sovereignty 
reposes  in  Him.  The  just  powers  of  our  Government  derive  from  the 
consent  of  the  governed  who  have  been  endowed  with  certain  in- 
alienable God-given  rights. 

To  the  degree  that  civil  government  exercises  authority  in  a  man- 
ner consistent  with  the  powers  delegated  to  it,  that  government  is 
legitimate.  But  when  government  becomes  a  party  to  usurpations 
of  power,  it  violates  its  fundamental  contract  with  the  governed 
and  lapses  into  tyranny. 

The  grant  recipients  of  the  Legal  Services  Corporation  are,  in 
fact,  accountable  structurally  to  themselves,  rather  than  to  Con- 
gress, the  American  people,  or  even  their  targeted  clients.  They  are 
governed  by  self-designated,  self-perpetuating  boards  of  directors. 
With  guaranteed  annual  salaries,  their  staff  attorneys  are  free  of 
market  constraints  and  may  choose,  subject  to  local  board  guid- 
ance, which  causes,  which  clients  and,  indeed,  which  courts  shall 
be  selected  as  venues  for  action. 

With  a  law  reform  mission,  aided  by  the  ability  to  secure  govern- 
ment grants  for  their  ideological  allies,  their  authority  to  retain 
paid  lobbyists  and  their  power  to  organize  and  represent  organiza- 
tions, as  well  as  classes  of  people,  they,  by  their  very  existence, 
mock  the  principles  of  accountability  which  are  prerequisite  and  es- 
sential to  democratic  government. 

No  matter  who  is  elected  President,  no  matter  which  party  domi- 
nates the  House  or  the  Senate,  no  matter  who  sits  in  the  Gov- 
ernor's chair  or  the  State  legislature,  LSC-funded  activists  are  able 
to  thumb  their  nose  at  the  popular  will,  confident  that,  by  clever 
design  and  artful  stratagem,  they  shall  always  be  able  to  find  a 
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friendly  judge — perhaps  even  an  alumnus  of  their  program — to  se- 
cure the  public  policy  result  which  they  desire. 

Imbued  with  a  neo-Marxist  ideology  of  class  warfare  and  socialist 
objective,  they  have  assigned  a  heavy  portion  of  their  resources 
over  the  past  three  decades  to  securing  results  which  have  inden- 
tured scores  of  millions  of  taxpayers  to  underwrite  many  millions 
of  tax  users. 

In  consequence  of  LSC  initiatives,  we  have  seen,  over  time,  the 
cost  of  welfare  increase  by  many  scores  of  billions  of  dollars.  They 
have  worked  hard  to  transfer  wealth  from  productive,  law-abiding 
citizens  to  illegal  aliens,  convicted  felons,  and  all  too  many  other 
persons  who  reject  work  as  their  duty  and  regard  welfare  as  their 
right. 

They  mock  Members  of  Congress  who,  year  after  year,  partici- 
pate in  the  charade  of  seeking  to  regulate  their  behavior  through 
restrictions  on  their  activities.  But  whether  the  prohibitions  relate 
to  abortion,  ineligible  clients  or  whatever,  they  always  have  a  ready 
excuse  for  their  violations:  We  did  it  on  our  lunch  hour,  we  did  it 
in  the  evening,  we  did  it  on  the  weekend,  we  did  it  during  our  an- 
nual leave — it  was  "outside  practice  of  law." 

They  boast  of  their  support  from  the  American  Bar  Association 
even  as  they  downplay  the  fact  that  the  ABA  benefits  not  merely 
from  the  Federal  subsidies  which  the  Legal  Services  Corporation 
helps  provide,  but  also  from  the  dues  of  LSC  lawyers  who  increas- 
ingly dominate  the  policy  deliberations  of  that  lawyers  guild. 

They  count  on  the  vanity  and  ambition  of  Members  of  Congress 
who  are  in  the  legal  profession  and  who  yearn  for  the  approbation 
of  those  credentialing  committees  and  organizations  which  are  in- 
creasingly influenced  by  present  participants  in  the  legal  services 
program  as  well  as  its  alumni. 

Any  Congressman  who  ever  dreamed  of  retiring  to  the  Federal 
or  even  the  State  bench  must  think  twice  before  he  challenges  the 
political  power  of  the  legal  services  elites. 

They  even  continue  to  use  the  tax  dollars  of  hard-working  Ameri- 
cans to  pay  dues  for  LSC  lawyers  to  the  notoriously  left-wing  Na- 
tional Lawyers  Guild. 

Those  in  the  legal  profession  who  shed  crocodile  tears  over  the 
lack  of  access  by  the  poor  to  our  system  of  justice  should  not  be 
raising  the  taxes  of  Americans  who  are  already  struggling  to  make 
ends  meet  and 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  But  the  full 
written  statement  will  be  incorporated  and  perhaps  you  can  expand 
on  the  round  of  questioning  that  will  follow. 

Mr.  Phillips.  Yes,  sir. 

[The  prepared  statement  of  Mr.  Phillips  follows:] 

Prepared  Statement  of  Howard  Phillips,  Chairman,  the  Conservatfve  Caucus 

Mr.  Chairman,  members  of  the  committee,  my  name  is  Howard  Phillips.  I  am 
chairman  of  The  Conservative  Caucus,  a  non-partisan,  non-profit,  grass-roots  public 
policy  organization  based  in  Vienna,  Virginia. 

I  appreciate  the  opportunity  to  testify  before  you  this  morning  on  a  subject  in 
which  I  have  taken  a  strong  interest  since  I  was  first  introduced  to  it  in  December, 
1970  in  my  then  capacity  as  Special  Assistant  to  the  Director  of  the  United  States 
Office  of  Economic  Opportunity. 

Subsequently,  as  Associate  Director  of  that  agency  and  then  as  its  Director,  I  had 
the  opportunity  to  oversee  the  Office  of  Legal  Services,  which  had  been  established 
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in  the  early  1960s  during  the  administration  of  President  Lyndon  Johnson,  and 
which,  in  1974,  was  carried  forward  under  the  aegis  of  the  Legal  Services  Corpora- 
tion (LSC),  which  has  continued  until  the  present  time. 

I  am  here  to  argue  that  this  entity,  the  LSC,  which  purports  to  be  an  instrument 
of  justice,  is,  in  fact,  intrinsically  unjust,  and  that  the  legal  activists  subsidized  by 
it  have  worked  relentlessly  to  deprive  the  American  people  of  the  fairness  and  jus- 
tice to  which  they  are  entitled. 

This  corporation,  which  insists  that  it  be  insulated  from  politics,  is,  in  fact,  a  pow- 
erful political  organization  which  is  insulated  from  political  accountability. 

Moreover,  this  program,  which  purports  to  aid  the  poor,  has,  in  fact,  contributed 
dangerously  to  the  impoverishment  of  our  entire  nation,  adding  hundreds  of  billions 
of  dollars  to  the  Federal  debt  since  the  initial  program  was  launched  in  1963. 

In  our  Declaration  of  Independence  and  Federal  Constitution,  it  is  acknowledged 
that  God  is  our  Creator  and  that  sovereignty  reposes  in  Him.  The  just  powers  of 
our  government  derive  from  the  consent  of  the  governed,  who  have  been  endowed 
with  certain  inalienable  God-given  rights. 

To  the  degree  that  civil  government  exercises  authority  in  a  manner  consistent 
with  the  powers  delegated  to  it,  that  government  is  legitimate.  But,  when  govern- 
ment becomes  a  party  to  usurpations  of  power,  it  violates  its  fundamental  contract 
with  the  governed  and  lapses  into  tyranny. 

The  grant  recipients  of  the  Legal  Services  Corporation  are,  in  fact,  accountable 
structurally  to  themselves,  rather  than  to  Congress,  the  American  people,  or  even 
their  targeted  clients. 

They  are  governed  by  self-designated,  self-perpetuating  boards  of  directors.  With 
guaranteed  annual  salaries,  their  staff  attorneys  are  free  of  market  constraints  and 
may  choose,  subject  to  board  guidance,  which  causes,  which  clients,  and,  indeed, 
which  courts  shall  be  selected  as  venues  for  action. 

With  a  "law  reform"  mission,  aided  by  the  ability  to  secure  government  grants  for 
their  ideological  allies,  their  authority  to  retain  paid  lobbyists,  and  their  power  to 
organize  and  represent  organizations,  as  well  as  classes  of  people,  they,  by  their 
very  existence,  mock  the  principles  of  accountability  which  are  prerequisite  and  es- 
sential to  democratic  government. 

No  matter  who  is  elected  President,  no  matter  which  party  dominates  the  House 
or  the  Senate,  no  matter  who  sits  in  the  governor's  chair  or  the  state  legislature, 
LSC-funded  activists  are  able  to  thumb  their  nose  at  the  popular  will,  confident 
that,  by  clever  design  and  artful  stratagem,  they  shall  always  be  able  to  find  a 
friendly  judge — perhaps  even  an  alumnus  of  their  program — to  secure  the  public 
policy  result  which  they  desire. 

Imbued  with  a  neo-Marxist  ideology  of  class  warfare  and  socialist  objective,  they 
have  assigned  a  heavy  portion  of  their  resources  over  the  past  three  decades  to  se- 
curing results  which  have  indentured  scores  of  millions  of  tax-payers  to  underwrite 
many  millions  of  tax-users. 

In  consequence  of  LSC  initiatives,  we  have  seen,  over  time,  the  cost  of  welfare 
increase  by  many  scores  of  billions  of  dollars.  They  have  worked  hard  to  transfer 
wealth  from  productive  law-abiding  citizens  to  illegal  aliens,  convicted  felons,  and 
all  too  many  other  persons  who  reject  work  as  their  duty  and  regard  welfare  as 
their  "right". 

They  mock  members  of  Congress  who,  year-after-year,  participate  in  the  charade 
of  seeking  to  regulate  their  behavior  through  restrictions  on  their  activities.  But, 
whether  the  prohibitions  relate  to  abortion,  ineligible  clients,  or  whatever,  they  al- 
ways have  a  ready  excuse  for  their  violations:  we  did  it  on  our  lunch  hour,  we  did 
it  in  the  evening,  we  did  it  on  the  weekend,  we  did  it  during  our  annual  leave — 
it  was  "outside  practice  of  law". 

They  boast  of  their  support  from  the  American  Bar  Association  (ABA),  even  as 
they  downplay  the  fact  that  the  ABA  benefits,  not  merely  from  the  Federal  subsidies 
which  the  Legal  Services  Corporation  helps  provide,  but  also  from  the  dues  of  legal 
services  lawyers  who  increasingly  dominate  the  policy  deliberations  of  that  lawyers 
guild. 

They  count  on  the  vanity  and  ambition  of  members  of  Congress  who  are  in  the 
legal  profession  and  who  yearn  for  the  approbation  of  those  credentialing  commit- 
tees and  organizations  which  are  increasingly  influenced  by  present  participants  in 
the  legal  services  program  as  well  as  its  alumni. 

Any  congressman  who  ever  dreamed  of  retiring  to  the  Federal,  or  even  the  state 
bench,  thinks  twice  before  he  challenges  the  political  power  of  the  legal  services 
elites. 

They  even  continue  to  use  the  tax  dollars  of  hard-working  Americans  to  pay  dues 
for  LSC  lawyers  to  the  notoriously  Leftwing  National  Lawyers  Guild. 
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Those  in  the  legal  profession  who  shed  crocodile  tears  over  the  lack  of  access  by 
the  poor  to  our  system  of  justice  should  not  be  raising  the  taxes  of  Americans  who 
are  already  struggling  to  make  ends  meet  and  who  cannot,  themselves,  afford  law- 
yers. 

Let  those  lawyers  whose  hearts  bleed  for  more  litigative  activism  tithe  a  portion 
of  their  own  time  to  represent  those  who  crave  their  services  but  cannot  afford  cost- 
ly hourly  fees. 

Let  members  of  Congress  who  would  vote  additional  funding  for  this  runaway  pro- 
gram take  some  time  off  to  help  those  in  need.  And,  if  they  are  not  comfortable  rep- 
resenting those  clients  of  the  program  seeking  divorces,  or  justification  for  the  with- 
holding of  their  rents,  or  the  ability  to  continue  peddling  drugs  in  their  public  hous- 
ing project,  then  why  not  represent  some  of  the  families  and  small  business  people 
and  farmers  who  have  been  impoverished  by  the  harassments  of  legal  services  attor- 
neys^— on  whose  conduct  there  is  no  economic  constraint  whatsoever,  and  who  are, 
therefore,  able  to  win  a  disproportionate  amount  of  their  cases  by  threatening  their 
targeted  victims  with  economic  oblivion. 

There  is  only  one  good  choice  with  the  legal  services  program — and  that  is  to 
eliminate  entirely  its  funding  by  the  American  taxpayer. 

The  next  best  choice  is  to  eliminate  some  of  its  funding. 

The  worst  choice  is  to  kid  yourselves,  and  to  try  to  kid  the  American  people  into 
thinking  that  an  additional  round  of  regulations  will  do  anything  more  than  to 
cause  laughter  in  the  ranks  of  the  legal  services  lawyers  and  their  political  allies. 

The  Federal  Legal  Services  program  is  unconstitutional.  It  establishes  a  separate 
branch  of  government  with  authority  to  challenge  the  decisions  of  the  Constitu- 
tionally established  legislative,  executive,  and  judicial  branches. 

With  its  full-time  lobbyists,  its  targeted,  high-impact  litigation,  its  facilitation  of 
government  grants  and  contracts  for  its  ideological  allies,  its  subsidized  infiltration 
and  takeover  of  the  American  Bar  Association,  its  organization  of  class  conflict  and 
grass-roots  lobbying,  and  its  total  disregard  of  prior  restrictions  imposed  by  the  Con- 
gress, and  LSC  assaults  state  and  local  government,  small  businesses,  families  and 
individuals  in  the  same  manner  in  which  it  undermines  the  Federal  authority  which 
gives  it  life. 

It  is,  itself,  a  system  of  mandatory  tax-subsidized  political  patronage  whereby  tax- 
payers in  general  are  required  to  subsidize  local  entities  whose  governing  bodies 
very  often  represent  strategists  and  activists  of  assorted  special  interest  elites,  rang- 
ing from  pro-abortion  to  pro-homosexual  to  pro-welfare  to  pro-criminal  to  pro-drug 
to  pro-illegal  alien,  hierarchs. 

The  staff  attorney  system  is  inherently  designed  to  produce  the  political  army 
which  has  been  created,  inasmuch  as  the  power  of  purchase  is  vested  in  the  provid- 
ers, rather  than  the  consumers,  of  legal  services,  thus  enabling  subsidized  legal  ac- 
tivists, in  a  situation  where  demand  inevitably  exceeds  supply  for  a  service  which 
is  purportedly  free,  to  determine  which  demands  shall  be  satisfied. 

The  program  is  illegitimate  in  concept,  and  destructive  in  practice.  It  is  an  entity 
which  cannot  be  reformed,  and  which,  therefore,  ought  to  be  eliminated. 
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The  Real  Cost  of  the  Legal  Services  Corporation:  A  Two  Trillion  Dollar 
Bypass  of  Electoral  Accountability? 

(By  Howard  Phillips,  President,  The  Conservative  Caucus  Foundation,  and  Peter  J. 
Ferrara,  Senior  Fellow,  National  Center  for  Policy  Analysis) 


President  Clinton  proposes  to  spend  $415  million  in  his 
budget  next  year  for  the  Legal  Services  Corporation  (LSC) .   But 
this  does  not  begin  to  measure  the  real  costs  of  the  LSC 

That  $415  million  goes  to  fund  a  legal  and  political 
crusade  by  left-wing  lawyers  and  political  activists  to  hold  up 
middle-class  taxpayers  for  unbounded  income  redistribution  and 
welfare  schemes. 

From  the  beginning,  a  principal  avowed  purpose  of  the 
Legal  Services  movement  has  been  "law  reform."   That  means 
changing  the  law  wherever  possible  to  suit  the  left-wing 
ideology  of  the  Legal  Services  activists.   The  very  essence  of 
that  ideology  is  class  warfare,  organizing  tax-users,  as  a 
class,  against  tax-payers,  for  the  purpose  of  taking  from  those 
who  have,  to  give  to  those  who  don't. 

This  is  all  the  more  insidious  because  these  left-wing 
activists  can  bring  their  cases  before  left-wing  judges,  whose 
avowed  legal  philosophy  is  not  to  rule  in  accordance  with  their 
personal  biases.   Their  rulings  then  serve  as  precedents. 

In  this  and  other  ways,  left-wing  activists  bypass  the 
democratic  process  in  enacting  their  ideology  into  law. 

This  also  occurs  when  left-wing  bureaucrats  in  Federal  or 
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state  agencies  settle  lawsuits  brought  by  left-wing  Legal 
Services  activists  on  an  ideologically  "sweetheart  basis" 
creating  precedents  which  effectively  change  the  law  in 
accordance  with  left-wing  ideology. 

Republican  Congressional  leaders  should  be  especially 
concerned  about  such  anti-democratic  lawmaking,  because  it 
effectively  undercuts  them  as  the  duly  elected,  Constitu- 
tionally authorized  legislators,  in  favor  of  nonelected 
lawmakers  who  hold  opposite  philosophical  views. 

Measuring  the  true  cost  of  the  LSC,  therefore,  should  be 
included  in  the  impact  of  actual,  threatened,  and  feared  LSC- 
related  suits  and  other  activities,  on  Federal,  state,  and 
local  government  spending  for  increased  welfare  or  other 
government  benefits.   Viewed  in  this  way,  the  LSC  is  properly 
seen  as  a  central  player  in  our  current  national  deficit  and 
debt  problem. 

Disability  Programs.   Evidence  of  the  high  cost  of 
Federally  subsidized  legal  action  can  be  seen  in  the  effects  of 
LSC  litigation  on  the  Social  Security  Disability  Insurance  and 
the  Supplemental  Security  Income  (SSI)  programs.   LSC  grantees 
regularly  sue  the  government  to  obtain  coverage  under  these 
programs  for  drug  addicts  and  alcoholics. 

For  example,  in  Jones  v.  Shalala  (1993), 1  the  Legal 
Assistance  Foundation  of  Chicago  sued  to  obtain  SSI  benefits 
for  a  44-year-old  man  whom  they  alleged  was  disabled  due  to 
alcohol  and  opioid  dependence  and  antisocial  personality 
disorder.   The  Legal  Services  lawyers  argued  that  the 


Jones  v.  Shalala  Civ.  No.  92-3342  (May  21,  1993).   See  also  Clearinghouse 


1 

Review,    Vol.  27,  No.  6,  December  1993,  P.  923. 
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claimant's  admitted  stealing  of  $60  per  day  to  support  his  drug 
and  alcohol  habits  did  not  show  that  he  was  capable  of  work. 

In  Truiillo  v.  Sullivan  (1992), 2  the  Legal  Aid  Society  of 
Metropolitan  Denver  obtained  Social  Security  disability 
benefits  for  a  claimant  who  suffered  from  alcoholism  and  back 
pain.   In  In  Re  X  (1992),3  Southern  Minnesota  Regional  Legal 
Services  won  disability  benefits  for  a  40-year-old  heroin 
addict  on  the  grounds  that  his  addiction  rendered  him  incapable 
of  work.   In  S  v.  Sullivan  (1992)  Alaska  Legal  Services  won 
Social  Security  disability  benefits  for  an  alcoholic  who  could 
not  work  because  he  could  not  stop  drinking.4   In  Smith  v. 
Sullivan  (1993),  Merrimack  Valley  Legal  Services  of 
Massachusetts  won  SSI  benefits  for  a  drug  addict  who  also 
suffered  from  migraines  and  arthritis.5 

The  General  Accounting  Office  reports  that  about  250,000 
individuals  receive  Social  Security  or  SSI  benefits  costing 
about  $1.4  billion  per  year  on  the  basis  of  claims  related  to 
drug  or  alcohol  abuse.6  Providing  government  cash  without 
condition  will  help  them  buy  more  drugs  and  alcohol,  at 
taxpayer  expense. 

Another  favorite  LSC  crusade  is  obtaining  disability 
benefits  for  claimants  seemingly  ineligible  under  the  governing 


Truiillo  v.  Sullivan  (SSA  Office  of  Hearings  and  App. ,  Jan.  16,  1992).   See 
also  Clearinghouse  Review,    Vol.  25,  No.  12,  April,  1992,  p.  1590. 
3In_Re_X,  Case  No.  48,742  (SSA  Office  of  Hearings  and  App.,  Nov.  13,  1992). 
See  also  Clearinghouse  Review,    Vol.  26,  No.  11,  March,  1993,  p.  1506. 
4S  v.  Sullivan.  Civ.  No.  A  90-327  (D.  Alaska,  Sept.  21,  1992).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  6,  October  1992,  p.  655. 

*Smith  v.  Sullivan.  Civ.  No.  92-CU-10315T  (D.  Massachusetts,  July  19,  1993). 
See  also  Clearinghouse  Review,    December  1993,  Vol.  27,  No.  8,  pp.  924-925. 
"General  Accounting  Office,  "Social  Security:  Major  Changes  Needed  for 
Disability  Benefits  for  Addicts,"  GA0/HEHS-94-128,  May,  1994,  p.  2. 
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legislation.   In  In  Re  Mills  (1993), 7   New  Hampshire  Legal 
Assistance  obtained  SSI  disability  benefits  for  an  8-year-old 
child  on  grounds  of  partial  hearing  loss  and  vertigo. 

In  In  Re  S  (1994) ,8  the  Legal  Aid  Society  of  Roanoke 
Valley  in  Virginia  obtained  SSI  benefits  for  an  8-year-old  boy 
because  of  an  attention  deficit  disorder. 

The  Social  Security  Administration  estimates  that  almost 
400,000  children  nationwide  are  or  will  soon  be  receiving  SSI 
disability  benefits,  at  a  cost  of  $4.13  billion  over  five 
years.   Of  course,  the  whole  notion  of  assigning  disability 
benefits  to  ineligible  parties  is  dubious.   Disability  benefits 
were  intended  to  replace  lost  income  for  adults  who  can  no 
longer  work  and  support  their  families. 

There  is  also  a  pattern  of  LSC  cases  seeking  disability 
benefits  for  adults  who  are  capable  of  work. 

In  Schultz  v.  Nelson  (1993), 9  New  Orleans  Legal  Assistance 
Corporation  won  benefits  for  a  56-year-old  woman  whose 
"tendonitis"  supposedly  precluded  her  engaging  in  productive 
endeavor. 

In  Slover  v.  Sullivan  (1991), 10  the  Bucks  County  Legal  Aid 
Society  won  SSI  disability  benefits  for  a  43-year-old  woman  who 
said  she  suffered  from  ulcers,  back  pain,  headaches,  anxiety, 
and  depression.   She  also  claimed  heart  problems,  causing  a 
seizure  disorder,  though  tests  showed  no  heart  abnormality. 


7In  Re  Mills,  Case  No.  49,611  (SSA  Office  of  Hearings  and  App.,  Dec.  16, 
1993).   See  also  Clearinghouse  Review,    Vol.  27,  No.  11,  March,  1994,  p.  1372. 
8In  Re  S,  Case  No.  49,837  (SSA  Office  of  Hearings  and  App.,  Jan.  12,  1994). 
vSchultz  v.  Nelson,  Case  No.  90-1865  (E.D.  La.  May  3,  1993).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  6,  October,  1993,  p.  637. 
'°S lover  v.  Sullivan,  No.  90-7210  (E.D.  Pa.,  Dec.  3,  1991).   See  also 
Clearinghouse  Review,    Vol.  25,  No.  11,  March,  1992,  p.  1435. 
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But  what  about  the  middle-class  taxpayer? 

Spending  for  the  SSI  program  has  soared  to  $35  billion 
this  year  from  $9  billion  in  1985  and  $4.7  billion  in  1975. 
Similarly,  spending  for  the  Social  Security  Disability 
Insurance  program  has  risen  to  $42.5  billion  this  year,  up  from 
$25.1  billion  in  1990  and  $19.3  billion  in  1985. 

Indeed,  the  Disability  Insurance  trust  fund  has  been 
completely  exhausted  as  a  result,  and  disability  benefits  are 
currently  being  financed  in  part  by  drawing  out  of  the  trust 
fund  for  Social  Security  retirement  benefits.   The  LSC  and  its 
grantees  have  been  part  and  parcel  of  these  developments. 

Welfare  Benefits.   The  LSC  crusade  to  sue  Federal,  state 
and  local  governments  to  stop  any  restrictions  on  welfare 
spending  and  to  substantially  expand  welfare  wherever  possible 
has  cost  countless  scores  of  additional  billions  of  dollars. 

When  New  Jersey  adopted  a  welfare  experiment  to  eliminate 
routine  increases  in  subsidies  for  persons  on  welfare  when  they 
reproduce,  Legal  Services  of  New  Jersey  was  there  to  sue  the 
state  (as  well  as  the  Federal  government)  for  granting  a 
waiver.  11   The  Legal  Services  lawyers  argued  that  the  proposed 
limits  in  the  availability  of  supplementary  subsidies  somehow 
restrained  the  ability  of  women  to  have  more  children,  when  in 
fact  it  merely  restrained  their  ability  to  require  other 
mothers  and  fathers  to  subsidize  somebody  else's  children. 

Similarly,  when  Michigan  reduced  AFDC  benefits  in  1992 
under  an  appropriations  bill  requiring  statewide  across-the- 
board  budget  cuts,  Michigan  Legal  Services  was  there  to  sue  the 


11K  v.  Shalala.  No.  49,519  (D.  N.J.  filed  Dec.  1,  1993).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  10,  February,  1994,  pp.  1254-1256. 
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state.  ,z 

Another  LSC  grantee  sued  Ohio  in  1993  to  stop  reductions 
in  the  state's  General  Assistance  benefits,  alleging  a  right  to 
welfare  under  the  state's  constitution.13 

In  1993,  the  Legal  Aid  Society  of  Alameda  County  won  a 
judgment  stopping  the  county  from  limiting  General  Assistance 
benefits  from  employable  recipients.14 

In  1992  and  1993,  LSC  grantees  filed  similar  suits  against 
reductions  or  limits  in  AFDC  or  General  Assistance  benefits 
against  California,  Massachusetts,  San  Diego  County,  Maryland, 
Rhode  Island,  Tennessee,  Los  Angeles,  Iowa,  Kansas,  and  Maine. 

These  suits  can  also  be  guite  profitable  for  LSC  grantees. 
In  1993,  the  National  Center  for  Youth  Law  won  $314,107  in 
attorneys'  fees  in  a  suit  against  Arkansas  that  forced  the 
state  to  expand  its  child  welfare  system.15   In  another  case, 
seven  LSC  grantees  in  California  won  $1.2  million  in  legal  fees 
for  a  successful  suit  against  the  state  demanding  increased 
benefits  under  the  state's  Medicaid  program.16 

Paternity  Cases.   Welfare  reform  advocates  have  sought  to 
require  each  mother  receiving  welfare  subsidies  to  identify  the 
father (s)  of  her  children  so  the  state  can  pursue  him(them)  for 
child  support.   Payment  by  fathers  would  reduce  the  burden  on 
tax-paying  families  struggling  to  make  ends  meet. 


Babbitt  v.  Michigan  Department  of  Social  Services.  No.  4:  91-CU-56  (W.D. 
Mich.,  Oct.  29,  1991).   See  also  Clearinghouse  Review,    Vol.  25,  No.  11,  March 
1992,  p.  1497. 

13Dauqhertv  v.  Wallace.  621  N.E.  2d  1374  (Ohio  Ct.  App.  1993).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  10,  February,  1994,  p.  1257. 
1*Lamp_kin  v.  Lum,  No.  7091  66-1  (Cal.  Super.  Ct.  Alameda  County,  Oct.  13, 
1993).   See  also  Clearinghouse  Review,    Vol.  27,  No.  11,  March  1994,  p.  1318. 
15R  v.  Clinton.  No.  LR-C-91-415  (E.D.  Ark.,  Mar.  30,  1993).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  3,  July,  1993,  p.  220. 

16Clark  v.  Cage,  No.  CIVS-87-1700  JFM  (E.D.  Cal.  Apr.  6,  1993).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  3,  July,  1993,  p.  220. 
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Unfortunately,    LSC  grantees  have   vigorously   sought   to 
nullify   such  efforts. 

Legal   Assistance   of   North   Dakota17  and   Oakland   Livingston 
Legal   Aid    in  Michigan18  successfully   argued   the   same   position 
in  cases   in  their   states  the   same  year.      In  another   case,    Legal 
Services   of    Eastern  Michigan   openly   challenged   the    legality   of 
requiring  paternity   identification   for  prenatal   care   benefits 
under  Medicaid.19 

Residency  Requirements.       In   Shapiro   v.    Thompson,    394    U.S. 
618    (1969),    which   prohibited   states    from   establishing   residency 
requirements   for  welfare,    LSC-funded   lawyers  were   central. 
Since   then,    Legal    Services   attorneys   have    immediately   attacked 
any   effort   to   establish   such   requirements.      For   example,    in 
1992    Southern  Minnesota   Regional    Legal    Services   successfully 
sued  to  strike  down   a   6-month  residency   requirement   for   General 
Assistance   benefits    in   that   state.20      Monroe   County   Legal 
Assistance  Corp.    brought   suit  against   a   similar   requirement   in 
New  York  state   in   1993. 21      In  that   same   year,    Legal  Aid   Society 
of   San  Mateo  County   sued   California   to   strike  down  a   one-year 
residency   requirement   for   full   AFDC   benefits.22 

Aliens.      Another   LSC-promoted    lawsuit   was   Graham   v. 
Richardson.    403   U.S.    365    (1971),    in  which    it  was   held   that 


S.    v.    North   Dakota   Department   of   Human   Services,    No.    920273    (N.D.    Sup.    Ct. 
filed   Jan.    25,    1993).      See   also  Clearinghouse  Review,    Vol.    26,    No.    12,    April, 
1993,    p.    1623. 

'°In  Re  Schirrmacher,    No.    V2696142A    (Mich.    Dep't   of   Social   Services,    Feb.    1, 
1993).      See   also   Clearinghouse  Review,    Vol.    26,    No.    12,    April,    1993,    p.    1624. 
19Doualas   v.    Babcock,    No.    92-1231    (6th   Cir.    filed   July    1,    1992).       See   also 
Clearinghouse  Review,    Vol.    27,    No.    3,    July,    1993,    p.    228. 
20Mitchell    v.    Stetfen.    No.    C8-91-11691    (Minn.    Dist.    Ct .    Ramsey    County,    Jan.    8, 


1992).      See   also   Clearinghouse  Review,    Vol.    25,    No.    12,    April,    1992,    p.    1607. 
21Aumic)c   v.    Bane.    No.    2331/93    (N.Y.    Sup.    Ct .    Monroe   County    filed   Mar.    18, 
1993).      See   also   Clearinghouse  Review,    Vo.    27,    No.    3,    July,    1993, 
22Green   v.    Anderson.    No.    CIV-S-92-2118-DFL-JFM    (E.D.    Cal.    Jan.    29, 
also    Clearinghouse   Review,    Vol.    26,    No.    12,    April,     1993,    p.    1621. 
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states  may   not   deny  welfare   benefits   to  aliens.      Since   then, 
LSC   grantees   have   been   busily   suing   to   obtain  welfare   and   other 
benefits    for   a    full    range   of   non-citizens   anxious   to   obtain 
regular   subsidies   from  U.S.    taxpayers. 

For   example,    in   1993   Gulfcoast   Legal   Services   sued  to 
obtain   Social   Security   retirement  benefits   for  an   illegal   alien 
who  had   twice   been  deported   for   criminal   activity.23 

In   another   case,    Pine   Tree   Legal   Assistance   of   Maine   sued 
to   obtain   Social    Security  disability   benefits    for   an   alien 
seeking  political   asylum   in   the  U.S.2*        Similarly,    Western 
Reserve   Legal   Services   in  Ohio   sued   in   1993   to  obtain  AFDC, 
Medicaid,    and    food   stamp   benefits    for   an   alien    family    from 
Kuwait   seeking   U.S.    political   asylum.25 

Medicaid.  In  1993,  Vermont  Legal  Aid  sued  that  state  to 
stop  a  2%  cut  in  its  Medicaid  program.26  Another  LSC  grantee 
sued  Pennsylvania  to  challenge  limits  on  cold  medications  and 
dental  services  under  that  state's  Medicaid  program.27  Legal 
Services  of  Eastern  Missouri  brought  a  similar  suit  against 
Missouri  in  1992. 28  In  the  same  year,  LSC  grantees  in  New 
York29  and  Maine30   sued  to   stop  the   adoption   of   co-payments   for 


23Smart   v.    Shalala.    9    F.3d   921    (11th   Cir.    1993).      See   also   Clearinghouse 

Review,    Vol.    27,    No.    12,    April,     1994,    p.    1486. 

24In  Re   Doe,    Case   No.    49,074    (SSA  Office   of   Hearings   and  App. ,    Nov.    25,    1992) 

See   also   Clearinghouse  Review,    Vol.    27,    No.    3,    July,    1993,    p.    241. 

25Joudah   v.    Ohio   Dep't   of   Human   Services,    No.    CV-93-05-1697    (Ohio   Ct.    C.P. 

Summit   County,    Aug.    6,    1993).      See   also   Clearing/louse  Review,    Vol.    27,    No.    8, 

December,    1993,    p.    921. 

26Garrett   v.    Dean,    No.    S-539-93   WNC    (Vt.    Super.    Ct.    Wash.    County,    filed  Oct. 

12,    1993).      See   also   Clearinghouse  Review,    Vol.    27,    No.    10,    February,    1994, 

pp.  1233-1234. 

2~Felix  v.  Casey.  No.  92-CV-7376  (E.D.  Pa.,  May  6,  1993).   See  also 

Clearinghouse  Review,    Vol.  27,  No.  5,  August-September,  1993,  p.  482. 

28Nemnich  v.  Stanqler.  No.  91-4517-CV-C-5  (W.D.  Mo.  Jan.  7,  1992).   See  also 

Clearinghouse  Review,    Vol.  25,  No.  12,  April,  1992,  p.  1596. 

29Sweenev  v.  Bane.  No.  92-7924  (2d.  Cir.  filed  Nov.  30,  1992).   See  also 

Clearinghouse  Review,    Vol.  26,  No.  11,  March,  1993,  pp.  1489-1490. 
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the  states'  Medicaid  program.   In  1992,  the  National  Center  for 
Youth  Law  sued  California  to  expand  its  Medicaid  program  to 
cover  preventive  dental  services  for  children.31 

Housing  Benefits.   Still  another  LSC  grantee  brought  suits 
against  Madera  County32  and  the  City  of  Oxnard33  in  California 
in  1993  and  1994  to  demand  more  government  subsidized  housing. 

Other  suits  against  Pennsylvania,34  New  York  City,35  and 
New  Haven,  Connecticut36  have  alleged  a  "right  to  shelter" 
provided  by  the  government. 

Another  suit  against  New  York  City  in  1992  demanded  higher 
rental  allowances.37   In  that  year,  Cambridge  and  Somerville 
Legal  Services  also  sued  to  stop  reductions  in  monthly  rental 
allowances  in  Massachusetts.38 

In  1991,  Western  Massachusetts  Legal  Services  sued  the 
state  under  an  emergency  housing  assistance  program  demanding 
benefits  for  furniture  storage,  moving  expenses,  security 
deposits,  transportation,  child  care,  nutrition  allowances, 


Fulkerson  v.  Commissioners,  802  F.  Supp.  529  (D.Me.,  1992);  Fulkerson  v. 
Commissioner.  No.  KEN-92-407  (Me.  Sup.  Jud.  Ct .  filed  Jan.  15,  1993).   See 
Clearinghouse   Review,    Vol.  27,  No.  3,  July,  1993,  pp.  229-230. 
31Baraias  v.  Cove,  No.  Civ-S-92  (E.D.  Cal.,  filed  Oct.  29,  1992).   See  also 
Clearinghouse   Review,    Vol.  26,  No.  12,  April,  1993,  p.  1609. 

^Harris  v.  County  of  Madera,  No.  49063  (Cal.  Sup.  Ct.  Madera  County,  filed 
Jan.  5,  1993).   See  also  Clearinghouse   Review,    Vol.  26,  NO.  11,  March,  1993, 
pp.  1494-1495. 

33Herrara  v.  City  of  Oxnard,  No.  CIV  143793  (Cal.  Sup.  Ct.  Ventura  County, 
filed  May  6,  1994).  See  also  Clearinghouse  Review,  Vol.  28,  No.  3,  July, 
1994,  p.  300. 

34Lubold  v.  Snider,  No.  liCV-93-0117  (M.D.  Pa.,  filed  January  26,  1993).   See 
also  Clearinghouse  Review,    Vol.  26,  No.  12,  April,  1993,  p.  1615. 
35McCain  v.  Dinkins.  No.  41023/87  (N.Y.  Sup.  Ct . ,  Aug.  3,  1993).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  10,  February,  1994,  p.  1240. 
36Hilton  v.  City  of  New  Haven.  No.  AC  12557  (Conn.  App.  Ct . ,  Filed  Oct.  27, 
1993).   See  also  Clearinghouse   Review,    Vol.  27,  No.  10,  February,  1994,  p. 
12  39. 

J'Jiqqetts  v.  Perales,  No.  40582/97  (N.Y.  Sup.  Ct.  New  York  County,  filed  Dec. 
3,  1992).   See  also  Clearinghouse   Review,    Vol.  25,  No.  11,  March,  1992,  p. 
1499. 

38Aguirre  v.  Gallant,  No.  92-8239-C  (Mass.  Sup.  Ct.  Middlesex  County,  filed 
August  2,  1993).   See  also  Clearinghouse  Review,    Vol.  27,  No.  6,  October, 
1993,  p.  645. 
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rent,  as  well  as  funds  to  cover  the  cost  of  damage  tenants  may 
have  caused  in  their  taxpayer-subsidized  apartments.39 

Other  Welfare  Cases.   In  1991,  Kansas  Legal  Services  won 
full  SSI  benefits  for  a  claimant  on  grounds  that  room  and  board 
received  by  the  claimant  from  his  mother  could  not  be  counted 
as  income  because  it  was  a  loan  he  would  have  to  repay  later.40 

Another  LSC  grantee  found  a  judge  who  agreed  that  public 
assistance  may  not  be  denied  to  a  pregnant  minor  due  to  the 
availability  of  the  parents'  home  as  a  potential  alternative 
resource,  and  that  applicants  were  not  required  to  pursue 
potential  alternative  resources  as  a  condition  of  eligibility 
for  food  stamps.41 

In  another  case,  Legal  Services  Organization  of  Indiana 
sued  the  state  to  stop  termination  of  AFDC  benefits  to  a  parent 
whose  children  had  been  removed  from  the  home  by  the  state 
because  she  had  failed  to  exercise  responsibility  for  the  day- 
to-day  care  and  control  of  the  children.42    Of  course, 
eligibility  for  ADFC  benefits  is  entirely  dependent  on  having 
children  in  the  first  place. 

One  LSC  grantee  won  continued  AFDC  benefits  for  a 
recipient  who  decided  to  become  a  VISTA  volunteer  rather  than 


Berrios  v.  Gallant.  No.  91-CU-0264  (Mass.  Hous.  Ct.  Hampde  County,  Dec.  19, 
1991).   See  also  Clearinghouse  Review,    Vol.  25,  No.  11,  March,  1992,  pp.  1498- 
1499. 

40Allen  v.  Sullivan,  No.  91-4010-S  (D.  Kan.,  Dec.  12,  1991).   See  also 
Clearinghouse  Review,    Vol.  25,  No.  11,  March  1992,  p.  1474. 
4fIn  Re  Leistner.  NO.  P524883ACR  (N.Y.  Dep't  of  Social  Services,  Apr.  20, 
1994).   See  also  Clearinghouse  Review,    Vol.  28,  No.  3,  July,  1994,  pp.  315- 
316. 

42Indiana  Dep't  of  Public  Welfare  v.  Hupp,  No.  60A01-9206-CU-174  (Ind.  Super. 
Ct.,  Jan.  15,  1993).  See  also  Clearinghouse  Review,  Vol.  26,  No.  11,  March, 
1993,  p.  1513. 
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get  a  job.43   Her  VISTA  stipend  and  allowance  were  also 
excluded  from  her  income  in  calculating  AFDC  eligibility.   In 
1992,  still  another  LSC  grantee  sued  the  U.S.  Department  of 
Education  demanding  expansion  of  the  department's  vocational 
education  program  to  millions  of  additional  students  regardless 
of  the  availability  of  Federal  funds.44 

After  the  Los  Angeles  riots  in  the  summer  of  1992,  another 
LSC  grantee  sued  and  won  from  the  U.S.  Department  of 
Agriculture  a  bonus  of  emergency  food  stamps  for  residents  of 
the  area.45   The  USDA  was  also  required  to  pay  court  costs  and 
attorney's  fees. 

Total  Federal,  state  and  local  welfare  spending  in  the  U.S. 
today  has  soared  to  $350  billion  per  year,  up  from  $10  billion 
in  1965,  when  Federal  legal  services  activities  had  just  gotten 
underway  (in  1963) .   This  is  considerably  more  than  is  now 
spent  on  national  defense. 

The  LSC's  national  corps  of  litigative  storm  troopers  has 
played  a  major  role  in  running  up  the  bill. 

Indeed,  as  early  as  1976,  welfare  test  cases  pursued  by 
LSC  grantees  were  touted  in  one  major  study  as  adding  5.5 
million  beneficiaries  to  the  welfare  rolls.46   Even  earlier, 
in  1973,  Jerome  Carlin,  a  former  director  of  the  San  Francisco 


43 
Bland  v.  New  Jersey  Dep't  of  Human  Services.  No.  A-1817-91T5  (N.J.  Super. 

Ct.  App.  Div.,  Apr.  27,  1993).   See  also  Clearinghouse  Review,    Vol.  27,  No.  6, 

August-September,  1992,  p.  509. 

44National  Puerto  Rican  Coalition  v.  Alexander,  No.  92-2905  (D.DC  filed  Dec. 

30,  1992).   See  also  Clearinghouse  Review,    Vol.  26,  No.  11,  March,  1993,  p. 

1488. 

45Delancv  v.  Madiqan,  No.  CV  92-2990-MRP  (GHKX)  (CD.  Cal.,  Apr.  23,  1992). 

See  also  Clearinghouse  Review,    Vol.  27,  No.  3,  July,  1993,  p.  221. 

46Bryant  G.  Garth,  Neighborhood  Law  Firms  for  the  Poor:  A  Comparative  Study  of 

Recent  Developments  in  Legal  Aid  and  the  Legal  Profession,  (Rockville,  Md. : 

Sijthoff  &  Noorthhoff,  1980,),  p.  175. 
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Neighborhood  Legal  Assistance  Foundation,  was  already  bragging. 

"Between  1968  and  1973,  largely  because  of  a 
succession  of  highly  effective  lawsuits  brought 
by  the  foundation,  the  total  number  of 
California's  welfare  cases  in  the  Aid  for 
Dependent  Children  program  (AFDC) ,  the  largest 
welfare  program,  more  than  doubled  (from  208,000 
to  428,000).   The  average  grant  per  AFDC 
recipient  increased  by  almost  one-third  over  the 
same  period  (from  $48  to  $67  a  month) . 

Moreover,  by  1972  the  annual  cost  to  the  state  of 
California  (i.e.,  benefit  to  our  clients) 
resulting  from  just  seven  of  the  foundation's 
many  successful  welfare  cases  were  over  $270 
million!   (This  nearly  equals  the  total  federal 
contributions  to  all  legal  services  programs 
since  their  inception[as  of  1973.])" 

Public  Housing.   Another  major  effect  of  LSC  litigation  has 
been  to  interfere  with  responsible  administration  of  the 
nation's  public  housing,  contributing  greatly  to  its 
deterioration  and  ultimate  unlivability . 

For  example,  in  Furr  v.  Simmons  (1993) ,  when  a  landlord  of 
a  government-subsidized  housing  facility  sought  to  evict  a 
tenant  whose  daughter  had  engaged  in  drug  dealing  on  the 
premises,  Legal  Services  of  Greater  Miami  prevented  her 
eviction  by  arguing  that  the  landlord  had  prior  knowledge  that 
drug  activity  was  occurring  on  the  premises  and  had  failed  to 
take  action  to  stop  it.48 

Another  LSC  grantee  successfully  argued  in  a  Buffalo  case 
that  a  public  housing  tenant  who  had  engaged  in  criminal  or 
drug  activity  could  not  be  evicted  without  30  days  prior 


As  quoted  in  Howard  Phillips,  "More  on  the  Legal  Services  Fiasco,  Human 
Events,    October  27,  1973. 

48Furr  v.  Simmons,  No.  93-9885-CC-23  (Fla.  County  Ct.  Dade  County,  Oct.  5, 
1993).   See  also  Cleari/ig/iouse  Review,    Vo.  27,  No.  8,  Dec.  1993,  pp.  918-919; 
Vol.  27,  No.  11,  March,  1994,  p.  1363. 
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notice. 

Connecticut  Legal  Services  stopped  termination  of  a 
tenant's  housing  subsidy  for  drug  related  criminal  activity  on 
grounds  that  the  tenant  had  not  been  allowed  to  confront  and 
cross-examine  witnesses.50   The  Legal  Services  lawyers  in  that 
case  also  won  $20,000  in  legal  fees  from  the  local  public 
housing  authority. 

Other  LSC  grantees  have  defended  against  eviction  for  drug 
dealing  activity  on  the  grounds  that  a  notice  stating  the 
tenant  was  "dealing  cocaine  out  of  your  unit"  was  too  vague,51 
and  that  a  tenant  whose  daughter  was  selling  drugs  on  the 
property  was  not  aware  of  the  activity.52 

In  a  North  Carolina  case,  an  LSC  grantee  successfully 
defended  against  eviction  even  though  the  tenant's  son  had  shot 
and  killed  a  child  who  had  been  living  in  another  apartment  in 
the  complex.53 

In  a  Virginia  case,  a  tenant  who  had  engaged  in  violent  and 
destructive  conduct  on  the  property  was  successfully  defended 
because  of  procedural  errors  in  the  eviction  process.54 

In  a  Connecticut  case,  another  LSC  grantee  successfully 
argued  that  the  local  Public  Housing  Authority  must  repair 


Buffalo  Mun.  Hous.  Auth.  v.  Jones.  No.  6080  (Buffalo,  N.Y.  City  Ct.,  Dec, 
1993).   See  also  Clearinghouse  Review,    Vol.  27,  No.  12,  April,  1994,  pp.  1484- 
1485. 

50Edqecomb  v.  Housing  Authority,  No.  2:92CV  01028  (DCD)  (D.  Conn.,  Jan.  12, 
1994).   See  also  Clearinghouse  Review,    Vol.  27,  No.  12,  April,  1994,  p.  1471. 
^Wexford  Ridge  Associates  v.  Bankston,  No.  92-SC-5891  (Wise.  Cir.  Ct.  Dane 
County,  Jan.  12,  1993).   See  also  Clearinghouse  Review,    Vol.  26,  No.  11, 
March,  1993,  p.  1496. 

52Housing  Auth.  of  Norwalk  v.  Harris.  225  Conn.  600  (1993).   See  also 
Clearinghouse  Review,    Vo.  27,  No.  5,  August-September,  1993,  p.  492. 
"charlotte  Hous.  Auth  v.  Patterson,  NO.  9326DC1269  (N.C.  Ct.  App. ,  filed  Apr. 
20,  1994).   See  also  Ciearingnouse  Review,    Vol.  28,  No.  3,  July,  1994,  p.  302. 
54Allen  v.  Great  Atla.  Mqmt.  Co..  Case  No.  49,8731  (Va.  Cir.  Ct .  ,  Prince 
Edwards  County,  1993).   See  also  Clearinghouse  Review,    Vol.  28,  No.  3,  July, 
1994,  p.  303. 
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apartment  damage  for  a  tenant  even  when  the  damage  was  caused 
by  the  tenant  or  her  guests.55 

In  a  New  York  case,  LSC-funded  litigators  successfully 
argued  that  a  tenant  could  not  be  evicted  even  though  her  poor 
housekeeping  had  led  to  a  state  of  squalor  and  disrepair.56 

In  a  Pennsylvania  case,  an  LSC  grantee  sued  to  force  the 
local  housing  authority  to  accept  as  tenants  minors  who  had  not 
been  emancipated  from  their  parents.57 

In  Washington  state,  another  LSC  grantee  organized  a 
program  to  get  such  minors  into  public  housing.58 

Other  Cases  and  Activities.   In  1992,  Legal  Services  of 
Greater  Miami  filed  briefs  arguing  that  children  should  have 
standing  to  sue  to  terminate  their  parents  rights  over  them,59 
saying  that  legitimate  parental  rights  would  not  be  diminished. 

Another  LSC  grantee  that  year  sued  to  demand  that  criminals 
in  a  mental  health  facility  be  allowed  to  vote.60 

When  Washington  state  reformed  its  parole  laws  to  ensure 
longer  sentences  for  convicted  criminals,  Evergreen  Legal 
Services  was  there  to  sue  to  prevent  the  changes  from  applying 
to  those  currently  in  prison.61 


Moore  v.  Housing  Auth. ,  No.  9303-5688  (Conn.  Super.  Ct.  New  Haven  Jud.  Dis., 
Nov.  22,  1993).  See  also  Clearinghouse  Review,  Vol.  27,  No.  12,  April,  1994, 
p.  1484. 

56Haskins  v.  Oyster  Bay  House  Auth..  No.  87  Civ.  2846  (E.D.  N.Y.,  Nov.  5, 
1991).   See  also  Clearinghouse  Review,    Vol.  25,  No.  11,  March  1992,  pp.  1481- 
1487. 

57Rodriguez  v.  Reading  Hous.  Auth..  8F.3d  961  Cir.  1993;  Rivera  v.  Reading 
Hous.  Auth..  No.  91-CV-7899  (E.D.  Pa.  Jan.  25,  1993).   See  also  Clearinghouse 
Review,    Vol.  27,  No.  10,  February,  1994,  p.  1235;  Vol.  26,  No.  12,  April, 
1993,  p.  1615. 

^Clearinghouse  Review,    Volume  25,  No.  11,  March,  1992,  p.  1490. 
59K  v.  K,  No.  92-02446  (Fla.  Dist.  Ct .  App.  filed  Dec.  21,  1992).   See  also 
Clearinghouse  Review,    Vol.  26,  No.  11,  March,  1993,  p.  1498. 
60Decker  v.  Wood.  No.  92-19771  (Md.  Cir.  Ct.,  Prince  Georges  County,  filed 
Oct.  28,  1992).   See  also  Clearinghouse  Review,    Vol.  26,  No.  12,  April,  1993, 
p.  1617. 

&1Powell  v.  Du  Charme.  No.  92-35427  (9th  Cir.,  filed  July  22,  1993).   See  also 
Clearinghouse  Review,    Vol.  27,  No.  6,  October,  1993,  p.  632. 
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When  the  City  of  Santa  Ana  attempted  to  regain  control  of 
its  streets  by  prohibiting  camp  outs,  use  of  sleeping  bags,  and 
the  storage  or  abandonment  of  personal  property  in  the  city 
streets,  Legal  Aid  Society  of  Orange  County  was  there  to  sue 
again  claiming  it  was  unconstitutional.62 

Similarly,  when  Seattle  passed  ordinances  prohibiting 
sitting  or  lying  on  the  sidewalks  in  the  city's  commercial 
areas,  and  aggressive  begging,  Evergreen  Legal  Services  sued  on 
the  grounds  claiming  that  the  ordinances  were  unconstitu- 
tional.63 

Evergreen  Legal  Services  sued  Seattle  in  1993  to  demand 
bilingual  education  in  the  city  schools.64   In  1992,  Vermont 
Legal  Aid  sought  to  obtain  unemployment  benefits  for  a  private 
school  teacher  fired  for  drug  possession,  on  the  grounds  that 
the  teacher  had  not  lost  his  job  through  misconduct.65 

LSC  grantees  also  carry  on  their  left-wing  crusades  outside 
of  court.   For  example,  these  tax-subsidized  "public  interest" 
law  firms  have  conducted  vigorous  public  campaigns  trying  to 
defeat  the  Proposition  13  tax  limitation  referendum  in 
California  in  1978,  and  last  year,  they  campaigned  heavily 
against  California's  Proposition  187  which  sought  to  eliminate 
mandatory  subsidies  and  benefits  for  illegal  aliens  and  their 
relatives. 


See  also  Clearinghouse  Review,    Vol.  27,  No.  6,  October,  1993,  p.  647. 
"Roulette  v.  City  of  Seattle.  No.  C93-1554  (W.D.  Wash.,  filed  Nov.  10,  1993). 
See  also  Clearinghouse  Review,    Vol.  27,  No.  10,  February,  1994,  p.  1222. 
^Ledesma  v.  Seattle  School  District.  No.  92-2-28350-6  (Wash.  Super.  Ct.  King 
County,  filed  Dec.  7,  1991).   See  also  Clearinghouse  Review,    Vol.  26,  No.  11, 
March,  1993,  p.  1489. 

"Rodriguez  v.  Vermont  Department  of  Employment,  No.  91-092  (Vt.  Sup.  Ct., 
Jan.  6,  1992).   See  also  Clearinghouse  Review,    Vol.  25,  No.  11,  March,  1992, 
p.  1496. 
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LSC  grantees  consider  group  representation,  community 
education,  grass-roots  organizing,  and  other  forms  of  lobbying 
as  central  to  their  mission,  all  the  while  opposing  tax  cuts 
and  social  spending  reductions,  while  seeking  to  expand  all 
welfare  and  income  redistribution  efforts  without  limit. 

Taxpayers  also  receive  for  their  LSC  contribution  about 
200,000  divorces  each  year  facilitated  by  LSC  grantees. 

The  total  finanical  burden  imposed  on  American  taxpayers  by 
LSC  activities  during  the  past  thirty  years  amounts  to  many 
hundreds  of  billions  of  dollars. 

A  total  of  more  than  two  trillion  of  the  Federal 
government's  five  trillion  dollar  debt  can  reasonably  be 
ascribed  to  the  efforts  of  Federally-funded  legal  service 
activists,  whether  by  litigation,  procuring  of  grants  and 
contracts,  grass-roots  organizing,  lobbying,  or  legislative 
impact. 

Budget  crisis  or  not,  for  a  Republican  Congress  to  pay 
left-wing  lawyers  several  hundred  million  dollars  per  year  to 
sue  Federal,  state  and  local  officials  before  liberal  activist 
judges,  in  order  to  accomplish  the  opposite  of  what  the  elected 
Congress  is  trying  to  do,  would  be  the  height  of  folly.   The 
LSC  must  be  zeroed  out. 
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Mr.  Gekas.  We  now  recognize  the  gentleman,  Mr.  Boehm. 

STATEMENT  OF  KENNETH  F.  BOEHM,  CHAIRMAN,  NATIONAL 
LEGAL  AND  POLICY  CENTER 

Mr.  Boehm.  Thank  you.  Good  morning,  Mr.  Chairman,  members 
of  the  subcommittee. 

My  name  is  Ken  Boehm,  and  I  serve  as  the  chairman  of  the  Na- 
tional Legal  and  Policy  Center.  It  is  a  policy  center  that  is  dedi- 
cated to  providing  accountability  in  government  and  ethics  in  gov- 
ernment. 

I  previously — or  prior  to  serving  with  the  NLPC,  had  served  in 
legal  services  for  a  period  of  over  4  years.  I  was  Director  of  Policy 
Development  and  Communications.  And,  following  that,  I  was  As- 
sistant to  the  President  and  counsel  to  the  LSC  Board.  Throughout 
that  period,  I  was  in  charge  of  congressional  affairs,  among  other 
things. 

The  main  point  of  my  presentation  this  morning  is  that  LSC  is 
not  only  unaccountable  but  it  is  uniquely  unaccountable.  There  is 
no  other  entity  in  the  Government 

Mr.  Gekas.  It  is  what?  Unaccountable? 

Mr.  BOEHM.  Uniquely.  There  is  no  other  entity  in  the  Federal 
Government  that  approaches  what  LSC  has  been  able  to  do  in 
terms  of  these  accountability  issues. 

And  I  will  run  through  very,  very  briefly,  but  I  will  start  by  say- 
ing, this  is  a  committee  of  lawyers.  Legal  services  is  a  program  of 
lawyers.  It  is  run  by  law.  And  even  though  I  am  an  attorney  my- 
self, you  always  have  to  understand  the  fine  print  and  the  loop- 
holes; and  this  is  a  quick  study  in  the  fine  print  and  loopholes  and 
will  explain  a  lot  of  the  horror  stories. 

First,  the  LSC  Act  was  written  in  part  by  an  LSC  lawyer.  There 
are  a  lot  of  little  things  in  the  act.  One  Senator  who  examined  it 
at  length  and  had  some  hearings  on  it  said  the  loopholes  even  have 
loopholes,  and  that  is  the  case. 

The  structure  is — it  is  insulated  almost  entirely  from  the  execu- 
tive branch.  The  President  appoints  them,  appoints  the  LSC  Board. 
They  are  confirmed  by  the  Senate,  and  then  the  executive  branch 
has  little  or  no  authority.  Their  budget  does  not  go  through  the  Of- 
fice of  Management  and  Budget.  It  goes  directly  to  the  Congress. 

They  have  other  things.  For  example,  Federal  waste,  fraud,  and 
abuse  laws  that  normally  pertain  to  Federal  programs  and  Federal 
funds  simply  do  not  occur  here.  Where  there  has  been  embezzle- 
ment and  fraud,  and  legal  services  has  gone  to  the  U.S.  attorney, 
they  say,  well,  the  money  doesn't  quite  have  its  Federal  character 
anymore  because  legal  services  itself  is  a  nonprofit  corporation,  al- 
though it  has  Federal  funding,  and  you  end  up  in  terms  of  account- 
ability with  the  worst  of  both  worlds. 

All  the  Federal  accountability  statutes  do  not  apply.  They  say, 
we  are  a  private  corporation.  But  in  terms  of  funding,  it  does  apply. 

I  am  with  a  private  group,  a  nonprofit.  Very  few  nonprofits  have 
permanent  grants.  Every  legal  services  field  program  has  a  perma- 
nent grant.  There  is  presumptive  refunding.  They  are  almost  never 
defunded.  There  hasn't  been  a  program  defunded  in  over  10  years. 
Even  when  programs  do  things  that  are  illegal,  improper,  when 
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there  are  continuing  patterns,  when  they  have  done  it  over  10 
years,  they  are  simply  not  defunded. 

No  other  program  that  I  am  aware  of,  private  program,  has  that 
kind  of  luxury  and  no  other  Federal  program  that  I  am  aware  of 
has  all  the  benefits  of  being  private,  so  you  have  this  platypus.  It 
is  not  part  of  the  regular  animal  kingdom  and  the  result  is — and 
it  was  a  result  by  design  because  they  wrote  the  law — the  result 
is  that  you  have  a  program  that  is  really  out  of  control,  but  it  is 
legally  out  of  control. 

As  I  say,  the  lack  of — another  major  problem  is  a  lack  of 
timekeeping.  Every  attorney  in  private  practice  keeps  time.  Many 
of  them  in  other  organizations  keeps  time.  Legal  services  do  not. 

The  old  saying  is,  time  is  a  lawyer's  stock  in  trade.  When  a  law 
firm  closes  at  the  end  of  the  day,  80  percent  of  the  resources  walk 
out  the  door  because  it  is  the  attorneys.  Yet  this  very  fundamental 
thing,  there  is  no  timekeeping.  And  the  bad  thing  about  it  is,  even 
if  there  was,  there  is  no  access  to  client  files. 

Most  of  the  files  that  deal  with  what  they  actually  do  are  client 
files.  They  are  protected  by  attorney-client  privilege.  And  while  in 
other  situations,  attorneys  who  work  for  the  Government  or  attor- 
neys in  other  settings  may  have  to  disclose  what  is  in  those  attor- 
ney-client files,  the  privilege  is  the  client's;  they  can  waive  it,  espe- 
cially when  they  are  getting  something  free,  for  purposes  of  mon- 
itoring and  inspection,  that  is  not  waived,  so  you  can't  get  into  the 
client  files. 

All  investigations — when  I  did  congressional  liaison,  I  would  get 
calls  from  lots  of  Congressmen.  Hey,  they  are  representing  illegal 
aliens.  They  are  keeping  drug  dealers  in  my  housing  projects.  Look 
at  it.  We  would  look  at  it.  The  investigators  would  run  into  a  brick 
wall.  There  is  no  timekeeping,  and  you  can't  see  the  files.  If  you 
can  get  something  out  of  the  court  records,  get  it.  And  this  dove- 
tails into  every  other  aspect  of  accountability. 

Here  is  another  thing.  I  think  it  is  a  central  problem  with  the 
present  program.  The  cases  are  not  decided  by  the  clients.  They  are 
decided  by  the  legal  services'  lawyers.  Normally,  if  you  and  I  hire 
an  attorney,  we  have  some  control.  We  can  fire  the  attorney.  We 
can  say  do  this  or  do  that. 

Legal  services'  clients,  first  of  all,  don't  even  have  the  right  to  it. 
They  go  in  and  their  cases  are  taken  or  not  taken.  My  point  is — 
and  legal  services  always  says  equal  access  to  justice  or  equal  jus- 
tice under  the  law.  They  quote  the  Supreme  Court.  And  that  is 
nice,  but  it  is  not  equal,  and  I  can  give  you  dozens  of  examples.  But 
in  the  interest  of  a  5-minute  limit,  I  will  give  you  several. 

Very,  very  few  cases  can  be  shown  where  they  have  actually  gone 
to  bat,  for  a  conservative  point  of  view.  It  is  always  liberal. 

And  I  do  have  my  statement  in  the  record  and  would  be  happy 
to  answer  questions  later. 

Mr.  Gekas.  I  thank  the  gentleman.  The  time  has  expired. 

[The  prepared  statement  of  Mr.  Boehm  follows:! 
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Prepared  Statement  of  Kenneth  F.  Boehm,  Chairman,  National  Legal  and 

Policy  Center 

LEGAL   SERVICES   CORPORATION: 
A  TEXT  BOOK  CASE  OF  AN   UNACCOUNTABLE  PROGRAM 


Good  morning,  Mr.  Chairman,  and  members  of  the  Subcommittee.   My  name  is 
Ken  Boehm,  and  I  serve  as  the  Chairman  of  the  National  Legal  and  Policy  Center,  a 
public  interest  legal  group  promoting  ethics  and  accountability  in  government.   NLPC 
promotes  ethics  through  the  distribution  of  the  Code  of  Ethics  for  Government  Service 
and  through  education,  research,  and  litigation. 

Prior  to  joining  the  National  Legal  and  Policy  Center  last  year,  I  served  on  the 
senior  staff  of  the  Legal  Services  Corporation.   In  my  position  as  Director  of  Policy 
Development  and  Communications  and  later  as  Assistant  to  the  President  and 
Counsel  to  the  Board,  I  was  responsible  for  congressional  affairs  for  LSC  and  became 
very  familiar  with  the  LSC  Act,  regulations  and  issues. 

Presently,  the  National  Legal  and  Policy  Center  is  undertaking  a  Legal  Services 
Accountability  Project  and  the  central  point  of  that  project,  as  well  as  my  statement 
today,  is  that  the  federally-funded  legal  services  program  is  uniquely  unaccountable 

Regardless  of  one's  views  as  to  the  continued  existence  of  the  Legal  Services 
Corporation,  the  case  that  the  program  is  extraordinarily  unaccountable  is 
overwhelming. 

What  follows  is  both  a  brief  and  partial  listing  of  the  reasons  that  the  legal 
services  program  is  in  a  class  by  itself  when  it  comes  to  accountability  issues. 

The  LSC  Act:  Written  By  a  Legal  Services  Lawyer 

One  of  the  authors  of  the  LSC  Act  was  legal  services  lawyer  Alan  Houseman,  a 
founder  and  Director  of  Michigan  Legal  Services  and  a  longtime  strategist  for  the  legal 
services  movement. 

Mr.  Houseman's  activities  during  the  LSC  Survival  Campaign  of  the  early 
1980's  were  roundly  criticized  by  Senator  Orrin  Hatch  and  were  part  of  the  reason  that 
Rep.  James  Sensenbrenner  called  for  a  GAO  investigation  of  the  campaign.  That 
GAO  investigation,  released  on  May  1,  1981,  concluded  that,  "LSC  had  developed  an 
extensive  lobbying  campaign  to  support  reauthorization  legislation"  and  "This  activity 
violates  the  anti-lobbying  statute  and  appropriations  restrictions  described  above." 

LSC  Structure:  Insulated  From  Executive  Branch 

LSC  has  been  called  a  "unique  hybrid  within  the  federal  bureaucracy."   It  is  part 
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independent,  private,  non-profit  corporation  and  part  federal  agency. 

Aside  from  the  fact  that  its  eleven  member  board  is  appointed  by  the  President, 
LSC  is  virtually  insulated  from  any  control  by  the  executive  branch. 

•  the  executive  branch  does  not  submit  the  LSC  budget  (it  goes  directly 
from  LSC  to  Congress  with  the  Office  of  Management  and  Budget  getting 
only  to  review  it) 

•  the  federal  government  has  little  or  no  authority  to  recover  misspent 
funds 

•  the  special  status  of  LSC  means  that  many  federal  laws  in  place  to 
assure  accountability  do  not  apply  to  LSC  or  its  grantees 

Example:  While  it  is  a  federal  felony  for  a  federal  official  to 
misappropriate  government  funds,  the  LSC  Act  frustrates 
operation  of  that  law  by  declaring  that  "officers  and  employees  of 
the  Corporation  shall  not  be  considered  officers  and  employees" 
of  the  Federal  Government. 

•  the  LSC  Act  does  not  require  that  the  LSC  insures  compliance  with  the 
LSC  Act,  but  merely  states  that ,  "The  Corporation  shall  have  the 
authority  to  to  insure  compliance..." 

•  the  LSC  structure  as  a  corporation  means  that  LSC  and  its  grantees 
are  exempt  from  many  federal  laws  which  provide  accountability: 

•  the  False  Claims  Act 

•  the  Anti-Deficiency  Act 

•  many  provisions  of  the  federal  criminal  code 

Presumptive  Refunding 

In  the  world  of  non-profit  organizations,  it  is  extremely  unusual  to  find  a 
"permanent  grant."    In  the  world  of  the  federal  legal  services  programs,  such  an 
arrangement,  known  as  presumptive  refunding,  is  the  norm. 

In  short,  legal  services  programs  receive  their  grant,  in  an  amount  determined 
by  a  formula  reflecting  the  poverty  population  in  the  service  area,  as  a  matter  of 
course.  The  quality  of  the  services  rendered  -  or  the  lack  of  quality  -  has  no  impact 
whatsoever  on  the  size  or  the  renewal  of  the  LSC  grant. 

Serious  scholars,  such  as  Dr.  Douglas  J.  Besharov  in  Legal  Services  for  the 
Poor:  Time  for  Reform,  have  recommended  a  competitive  funding  process  as  a  method 
to  encourage  more  efficient  and  innovative  practices.   Dr.  Besharov's  study  cited  the 
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cases  of  firms  with  large  amounts  of  legal  business  which  routinely  make  law  firms 
compete  on  both  quality  and  price  for  the  firm's  legal  business.   Finally,  the  study 
stated  that: 

•  in  the  twenty  years  of  its  existence,  "the  federal  legal  services  program 
has  not  adopted  the  kinds  of  management  tools  necessary  to  ensure  the 
the  efficient  use  of  taxpayer  funds"  and 

•  "Data  collected  by  the  Corporation  on  how  field  programs  resolve  cases 
suggest  a  substantial  decline  in  productivity." 

Defunding  a  Legal  Services  Program:  A  Rare  Event 

Not  only  do  programs  not  have  to  compete  to  get  grants,  but  it  is  an 
exceptionally  rare  event  for  a  field  program  to  be  defunded.   Despite  more  than  320 
programs,  with  many  cited  for  sloppy  management,  illegal  actions,  and  political 
activities  of  all  sorts,  no  legal  services  field  program  has  been  defunded  in  more  than 
ten  years.  The  procedure  is  just  too  lengthy  and  expensive. 

Thus  legal  services  programs  have: 

•  no  incentives  or  disincentives  for  receiving  their  LSC  grant  based  on 
the  quality  or  quantity  of  their  work 

•  automatic  refunding 

•  a  virtual  guarantee  against  defunding 

The  net  result:  unlike  almost  any  other  profit  or  non-profit  group  in  our  country, 
the  legal  services  program  features  a  total  disconnect  between  performance  and 
rewards. 

Lack  of  Timekeeping 

A  major  factor  in  the  unaccountability  of  the  legal  services  program  is  the  lack  of 
any  timekeeping  requirement  by  legal  services  attorneys. 

Aside  from  the  fact  that  virtually  all  attorneys  in  private  practice  keep  time  and 
an  attorney's  time  is  literally  the  most  valuable  asset  in  any  law  office,  the  lack  of 
timekeeping  requirements  in  the  legal  services  program  is  a  direct  contributor  to  the 
controversial  lobbying,  political,  and  ideological  advocacy  that  has  plagued  the 
program  from  the  start. 

When  legal  services  programs  get  involved  in  controversial  activities  restricted 
under  the  LSC  Act,  regulations  or  appropriations  riders,  the  claim  is  made  that  the 
activities  were  undertaken  with  non-LSC  funds.  Approximately  40%  of  the  funding 
available  to  programs  comes  from  non-LSC  sources  (private  groups,  IOLTA  programs, 
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state  and  local  governments)  so  with  no  timekeeping  it  is  impossible  to  determine 
whether  LSC  funds  were  used  for  prohibited  activities. 

As  a  result,  many  programs  have  been  involved  in  representation  of  illegal 
aliens,  heavy  lobbying  efforts,  abortion  litigation,  referendum  campaigns  and  a  host  of 
other  prohibited  activities. 

When  I  handled  congressional  relations  at  LSC,  I  would  frequently  get 
complaints  from  congressional  offices  about  political  and  other  restricted  activities 
being  conducted  by  legal  services  programs.  A  fairly  standard  response  from 
programs  would  be  that  the  restricted  activities  were  financed  by  non-LSC  funds.  With 
no  timekeeping  records  and  no  access  to  client  files,  all  investigations  hit  a  brick  wall 

Emboldened  by  the  absolutely  toothless  restrictions  imposed  by  Congress, 
programs  would  occasionally  make  a  mistake.   In  one  instance,  a  program  with  a 
reputation  for  deep  involvement  with  radical  politics  made  a  demand  for  attorneys  fees 
in  a  case  area  prohibited  by  appropriations  restrictions.   In  order  to  be  considered  for 
an  attorneys  fee  award,  the  legal  services  program  proffered  time  records  to  the  judge. 
The  time  records  proved  that  the  case  had  to  have  been  handled  with  federal  funds 
and  the  program  received  a  watered  down  sanction. 

No  Access  to  Client  Records 

Because  of  the  attorney-client  privilege,  with  no  provision  that  it  could  be 
waived  for  purposes  of  monitoring  the  program's  compliance  with  the  law,  it  is 
extremely  difficult  to  assess  quality  of  legal  services,  compliance  with  the  LSC  Act, 
regulations,  and  riders,  and  many  other  factors  essential  to  ensuring  accountability  for 
the  expenditure  of  hundreds  of  millions  of  dollars  in  taxpayers'  money. 

Legal  Services  Lawyers  --  Not  the  Clients  --  Select  Which  Cases  Will  Be  Taken 

Lawyers  in  legal  services  programs  have  broad  discretion  as  to  which  cases 
will  be  accepted  and  which  rejected.   Poor  people  with  cases  that  are  not  ideologically 
popular  with  the  prevailing  liberal  activist  philosophy  of  the  legal  services  program  are 
simply  not  accepted. 

Examples  of  this  biased  approach  to  delivering  justice  abound. 

While  critics  of  the  legal  services  program  can  point  to  numerous  cases  where 
programs  have  frustrated  the  eviction  of  drug  pushers  from  public  housing,  legal 
services  proponents  in  the  three  recent  hearings  on  LSC  have  not  offered  a  single 
case  where  program  lawyers  have  helped  poor  tenants  in  their  efforts  to  get  drug 
violators  removed  from  public  housing. 

Nor  have  any  cases  been  cited  where  the  poor  client  sought  to  preserve  their 
rights  to  home  schooling,  defend  their  rights  to  firearms,  represent  their  rights  to  protest 
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the  establishment  of  a  substance  abuse  facility  in  their  neighborhood,  or  challenge 
any  type  of  gender  or  ethnic  quota  system. 

And  when  was  the  last  time  a  legal  services  program  represented  the  interests 
of  a  poor  client  when  those  interests  were  in  any  way  at  variance  with  a  ideological 
position  adopted  by  the  gay  rights  movement,  feminism,  or  environmentalism?  With 
the  1.7  million  cases  purportedly  handled  by  legal  services  programs  each  year,  one 
might  think  such  examples  could  be  readily  offered. 

In  reviewing  thousands  of  news  articles  about  cases  handled  by  legal  services 
programs  the  Legal  Services  Accountability  Project  of  the  National  Legal  and  Policy 
Center  has  yet  to  find  a  single  mention  of  any  such  case. 

"Access  to  justice,"  as  interpreted  by  the  legal  services  programs  is  a  very 
narrow  concept  with  very  obvious  ideological  litmus  tests. 

And  "justice  for  all"  --  a  phrase  that  peppers  every  argument  for  continuing  the 
present  program  --  in  reality  means  for  all  who  pass  the  ideological  litmus  test. 

Because  clients  simply  are  at  the  mercy  of  their  legal  services  attorney  as  to 
whether  their  case  is  even  accepted,  any  substantial  kind  of  accountability  that 
typically  exists  between  a  paying  client  and  their  lawyer  is  non-existent  between  a 
poor  client  and  the  legal  services  lawyer. 

No  Information  Whatsoever  on  Expenditures  per  Case  or  Case  Type 

As  was  brought  out  at  the  recent  hearing  on  LSC  before  the  House 
Appropriations  Subcommittee  on  Commerce,  Justice,  and  State,  the  Judiciary  and 
Related  Agencies,  there  are  no  figures  for  what  is  spent  an  any  individual  legal 
services  case  or  for  any  particular  case  type.  While  representatives  of  LSC  have 
proffered  information  on  the  relatively  small  numbers  of  class  action  suits,  the  real 
measurement  Congress  and  the  public  should  have  is  what  amount  of  taxpayers' 
money  was  spent  on  these  frequently  lengthy,  expensive  and  political  class  action 
lawsuits. 

Some  legal  services  class  action  lawsuits  have  lasted  over  ten  years  with 
considerable  expense  involved.  A  single  such  case  can  cost  more  than  10,000  "brief 
advice"  cases.  Yet  legal  services  programs  are  adamantly  opposed  to  any  reform  that 
would  disclose  how  much  was  spent  on  such  major  cases. 

An  essential  component  of  any  type  of  accountability  for  LSC  is  being  able  to 
provide  accurate  information  to  the  government  as  to  how  the  billions  of  dollars  spent 
in  the  legal  services  program  since  its  inception  were  spent.  While  most  government 
programs  are  required  to  have  detailed  accounting  systems  to  explain  how  scarce 
federal  funds  were  spent,  the  position  of  LSC  is  to  request  huge  increases  in  funding 
while  arguing  for  even  less  accountability  in  what  is  clearly  the  least  accountable 
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federal  program  of  all. 

Monitoring:  A  Central  Role  of  LSC  Simply  Scrapped  for  a  Year 

One  of  the  first  actions  of  the  Clinton  LSC  Board  was  to  scrap  the  monitoring 
program,  long  unpopular  with  the  most  activist  legal  services  programs. 

One  of  the  first  actions  of  the  LSC  President  appointed  by  the  Clinton  Board, 
along  with  a  transition  team  composed  entirely  of  individuals  associated  with  legal 
services  programs,  was  a  wholesale  purge  of  senior  staff  at  LSC  with  half  of  the 
professional  staffers  in  the  monitoring  division  and  all  managers  there  being 
summarily  sacked. 

To  put  these  actions  in  the  context  of  accountability  issues,  consider  the 
following: 

•  oversight  of  the  legal  services  program  is  the  major  role  of  LSC  under 
the  LSC  Act 

•  LSC  employees  are  not  political  employees  and  the  LSC  Act  expressly 
prohibits  any  political  test  for  LSC  staff 

•  the  reprogramming  requirements  of  the  LSC  appropriations  law 
explicitly  called  for  prior  notice  to  Congress  before  any  such  action,  yet 
no  notice  was  given 

•  the  wholesale  firings,  unprecedented  in  LSC  history,  were  sharply 
criticized  by  Representatives  Hal  Rogers  and  Jim  Moran  in  the 
appropriations  hearings  held  last  year,  yet  LSC  simply  ignored 

the  criticism  and  made  no  attempt  to  undo  the  illegal  actions 

•  the  number  of  on-site  visits  to  programs  to  verify  compliance  with  the 
LSC  Act,  regulations  and  other  applicable  laws  went  from  a  previous 
annual  average  of  over  1 25  to  less  than  6 

•  the  Washington  Times  ran  several  articles,  based  on  Freedom  of 
Information  Act  requests  filed  by  the  National  Legal  and  Policy  Center, 
showing  that  the  new  head  of  the  monitoring  division,  a  previous 
consultant  to  legal  services  programs,  had  taken  28  personal  flights 
associated  with  visits  to  his  home  in  Colorado,  all  at  LSC  expense  -- 
more  trips  than  all  compliance  monitoring  trips  by  his  division  for  all  of 

1 994  --  as  well  as  having  his  apartment  in  Washington  paid  and  getting  a 
huge  increase  in  a  year  when  the  LSC  staff  was  not  given  either 
evaluations  or  even  a  cost  of  living  raise 
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Peer  Review 

Another  innovation  of  the  new  LSC  management  was  to  institute  "peer  review" 
as  a  method  of  overseeing  legal  services  programs.  As  practiced  by  LSC,  peer  review 
meant  putting  legal  services  program  personnel  on  the  teams  inspecting  legal 
services  programs. 

The  LSC  Act  requires  "independent"  evaluations,  so  the  peer  review  practice 
marks  yet  another  retreat  from  any  semblance  of  accountability  in  the  legal  services 
program. 

The  Standards  for  Audit  of  Governmental  Organizations.  Programs,  Activities, 
and  Functions  requires  auditors  evaluating  the  expenditure  of  federal  funds  to  adhere 
to  certain  standards  to  maintain  the  integrity  of  the  evaluation.  The  relevant  standard 
states: 

"The  individual  auditors  must  be  free  from  personal  or  external 
impairments  to  independence,  must  be  organizationally 
independent,  and  shall  maintain  an  independent  attitude  and 
appearance. " 

The  Standards  not  only  represent  an  effective  and  proven  way  to  maintain 
accountability  in  evaluating  the  expenditure  of  federal  funds  but  also  have  been 
endorsed  by  the  American  Institute  of  Certified  Public  Accountants  for  the  same 
reason. 

The  LSC  Act  Does  Not  Give  Third  Parties  Standing  to  Sue  to  Force  Compliance  With 
the  Act 

Coupled  with  the  fact  that  LSC  has  the  authority  to  ensure  compliance  with  the 
LSC  Act,  but  is  not  required  to,  is  the  fact  that  the  LSC  Act  does  not  allow  for  standing 
to  third  parties  to  sue  to  force  compliance. 

Even  in  cases  in  which  there  is  a  blatant  violation  of  the  Act,  individuals  have  no 
standing  to  bring  an  action.  Given  a  situation  such  as  the  present  arrangement  in 
which  virtually  the  entire  LSC  Board  and  senior  staff  have  past  affiliations  with  legal 
services  programs,  a  violation  of  the  LSC  Act  can  and  will  go  without  any  kind  of 
redress  if  LSC  chooses  not  to  take  up  the  issue.  This  possible  outcome  represents  yet 
another  glaring  example  of  the  lack  of  accountability  which  is  the  trademark  of  the 
legal  services  program. 

Payment  of  Dues  From  Legal  Services  Programs  to  Groups  Which  Directly  Lobby  for 
the  Legal  Services  Programs 

Despite  the  variety  of  restrictions  and  prohibitions  on  lobbying  found  in  the  LSC 
Act,  regulations,  and  appropriations  riders,  the  reality  is  that  there  are  multiple 
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loopholes,  exceptions  and  outright  end  runs  available  to  evade  every  restriction. 

One  of  the  most  direct  methods  by  which  the  legal  services  programs  convert 
taxpayers'  funds  directly  into  a  lobbying  war  chest  for  their  own  interests  is  through 
payment  of  dues  and  fees  from  the  programs  to  local,  state,  and  national  bar  groups  as 
well  as  to  groups  such  as  the  Project  Advisory  Group  and  the  National  Legal  Aid  and 
Defender  Association.  The  last  year  for  which  LSC  kept  figures  on  such  payments 
indicated  that  more  than  $1 .5  million  was  transferred  to  these  groups. 

With  a  major  legislative  battle  shaping  up  over  the  continuance  of  LSC,  which 
groups  this  year  appear  to  be  putting  the  most  resources  into  the  effort  on  behalf  of 
LSC?  Answer:  local,  state,  and  national  bar  groups  as  well  as  the  Project  Advisory 
Group  and  the  National  Legal  Aid  and  Defender  Association. 

Not  only  are  funds  which  Congress  intended  to  help  the  poor  going  to  well- 
heeled  bar  groups,  but  many  Members  of  Congress  are  being  pressured  by  tax  money 
to  provide  mo;  e  tax  money  to  a  group  which  consistently  sues  the  federal  government 
to  achieve  an  expansion  of  the  welfare  state  at  an  even  greater  cost  to  the  taxpayers. 

LSC  Statistics  ("You  Can  Drown  Crossing  A  River  That's,  On  Average,  3'  Deep") 

No  review  of  accountability  in  the  legal  services  program  would  be  complete 
without  a  review  of  the  statistics  used  in  promoting  the  program.  Good  information  is 
necessary  to  make  good  decisions. 

As  the  policy  debate  over  LSC  heats  up,  a  number  of  statistics  will  be  used  to 
illustrate  certain  points..  As  those  truly  familiar  with  legal  services  issues  know,  many 
of  these  statistics  need  to  be  taken  with  a  grain  of  salt. 


Here's  why: 


"Legal  services  programs  win  85%  of  their  cases." 

Comment:  There  are  no  reliable  statistics  whatsoever  on  the 
per  centage  of  cases  won  by  programs.  LSC  does  not  collect 
such  information,  has  no  definition  as  to  how  to  calculate  what  a 
win  is  in  a  case  with  multiple  issues,  and  would  have  no  way  to 
verify  the  statistics  if  it  did  collect  them  because  client  files  are 
are  not  available  for  inspection. 

"Since  1981,  LSC's  budget  has  only  gone  up  [insert 
small  number  and  %  here]" 

Comment:  As  anyone  who  ever  took  Statistics  101  knows,  your 
percentage  of  increase  is  dependent  on  which  base  year  you 
pick.   LSC  proponents  invariably  pick  1981  because  it  was  a  high 
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water  mark  in  appropriations  and  thus  gives  the  lowest  increase 
figure.   If  they  picked  1977  or  1982  as  a  base  year,  the  increase 
would  be  dramatically  higher.  Critics,  of  course,  can  play  the 
same  game  by  picking  the  first  year  of  the  program  in  order  to 
show  skyrocketing  percentage  increases. 

"Only  20%  of  the  legal  needs  of  the  poor  are  being  met." 

Comment:  Low  figures  such  as  20%  invariably  come  from  bar- 
sponsored  needs  surveys  which  typically  use  questionable 
devices  to  calculate  "unperceived  legal  needs."  Answering 
affirmatively  about  a  roach  problem  in  your  apartment  or  as  to 
whether  you've  had  a  dispute  with  a  store,  can  be  interpreted  as 
an  "unperceived  legal  need."  When  these  questions  designed  to 
inflate  legal  needs  are  stripped  out  and  more  realistic  standards 
are  used,  the  needs  figure  drops  like  a  stone.  A  better  standard 
might  be  distinguishing  between  "needs"  and  "wants." 

"Legal  services  programs  handle  1.6  million  cases  a 
year." 

Comment:  The  weasel  word  here  is  "cases."  A  huge  per 
centage  of  what  are  considered  cases  are  fairly  quick  provisions  of 
advice  or  brief  service.  Past  experience  with  this  issue  shows  that 
some  programs  have  a  tendency  to  over  count,  double  count,  and 
use  the  most  cursory  contact  as  a  case. 

"The  legal  services  program  has  only  3%  of  its  budget 
go  to  administrative  costs." 

Comment:This  can  be  very  misleading  without  some  explanation 
While  the  Management  &  Administration  line  of  the  LSC  budget 
(the  amount  to  run  the  LSC  staff  and  headquarters)  has  typically 
been  in  the  3%  -  4%  range,  there  are  plenty  of  administrative  costs 
in  field  programs,  national  support  centers  and  other  components 
of  the  legal  services  system.  While  LSC  has  claimed 
that  97%  goes  directly  providing  legal  services  to  the  poor  through 
local  programs,  even  this  is  not  true  in  that  national  support 
centers  are  neither  local  nor  are  they  primarily  engaged  in 
providing  direct  representation  to  the  poor. 

"Legal  services  programs  provide  just  2000  divorces  a 
year." 

Comment:  This  piece  of  misinformation  is  off  by  a  country  mile.  It 
was  first  seen  in  a  lobbying  packet  being  distributed  this  year  by 
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the  American  Bar  Association.  The  actual  figure  is  closer  to 
200,000,  a  figure  confirmed  by  LSC  in  a  hearing  before  the  House 
Appropriations  Subcommittee  in  May,  1995. 

"Legal  services  programs  turn  away  [fill  in  big  number 
here]  for  each  case  they  take." 

Comment:  The  fact  is  there  is  no  legal  or  regulatory  requirement 
for  maintaining  any  kind  of  verifiable  statistics  on  the  numbers  of 
potential  clients  declined  for  each  one  accepted.   Most  such 
numbers  turn  out  to  be  rough  guesses  with  nothing  approaching 
credibility.  A  clear  example  of  this  occurred  at  the  LSC 
reauthorization  hearing  before  this  Subcommittee  on  May  16, 
1995.  Deputy  Attorney  General  Jamie  Gorelick  stated  that  the 
Washington,  DC  legal  services  program  she  was  associated  with 
turned  away  a  large  number,  which  she  stated,  for  each  case 
taken.  A  Member  asked  what  the  basis  of  those  statistics  were. 
After  checking  with  colleagues,  she  had  to  state  that  the  basis  was 
an  estimate  made  by  the  receptionist. 

Recent  Cases  Illustrating  Accountability  Problems  in  the  Legal  Services  Program 

Nothing  better  illustrates  the  unaccountability  of  the  legal  services  program  than 
a  thorough  examination  of  recent  cases. 

In  answer  to  criticism  from  LSC  advocates  that  "horror  stories"  about  the 
program  are  outdated,  all  cases  cited  below  are  from  the  last  two  or  three  years. 

In  answer  to  the  charge  that  such  cases  are  "anecdotal"  and  isolated,  the 
rebuttal  is  simple:  critics  of  LSC  would  love  to  have  access  to  reliable  statistics  and 
case  information  but  this  is  frustrated  by  both  by  the  LSC  Act  and  by  the  solid 
opposition  of  the  "legal  services  movement."  Any  attempts  to  shed  light  on  their 
activities  has  been  fought  tooth  and  nail  for  years  by  the  program  lawyers  and  the 
groups  that  represent  them. 

Nevertheless,  through  news  accounts  and  reported  cases,  clear  patterns 
emerge  of  many  areas  where  the  activities  of  legal  services  attorneys  hurts  the  poor: 

•  fighting  attempts  by  housing  authorities  to  screen  out  violent  criminals 
and  individuals  with  histories  of  drug  offenses 

•  frustrating  efforts  of  public  housing  authorities  to  expedite  drug-related 
evictions 

•  fighting  for  a  constitutional  right  to  use  illegal  drugs 
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involvement  of  programs  in  referenda  (Prop  187  on  illegal  aliens, 
opposition  to  anti-tax  measures,  etc.)  at  the  expense  of  deserving  poor 
citizens  needing  non-political  legal  help 

representation  of  prisoners  in  lawsuits  while  turning  away  law-abiding 
citizens 

litigation  in  prison  population  "cap"  lawsuits  to  keep  prison  populations 
at  set  numbers  with  the  result  being  that  large  numbers  of  criminals  are 
turned  back  to  poor  communities 


The  following  recent  cases  all  serve  to  illustrate  the  results  are  of  a  thoroughly 
unaccountable  legal  services  program: 


Family  Loses  Home  Thanks  to  Legal  Services 

Idaho  -  "Leland  and  Karla  Swenson  say  they've  sold  their  home  to  get  money 
to  fight  the  Ogala  Sioux  Tribes's  effort  to  take  their  adopted  son,  4.  The  tribe  opposes 
the  adoption  because  the  boy,  who  has  been  with  the  Swensons  since  he  was  a  day 
old,  is  half-Sioux.  The  Sioux  are  represented  by  the  tax-supported  Idaho  Legal 
Services. 

USA  TODAY,  December  16,  1993 


Legal  Services  Grantee  Opposes  Free  Speech  of  People  Opposed 
to  Housing  for  Drug  Addicts  in  Their  Neighborhood 

San  Francisco  -  A  group  of  citizens  opposed  the  establishment  of  housing  in 
their  neighborhood  for  recovering  drug  addicts  and  and  the  mentally  ill,  stating  that  the 
building  and  staff  were  insufficient  for  these  purposes.  The  citizens  were  subjected  to 
a  HUD  investigation  and  attacked  in  the  press  by  an  attorney  with  the  National  Center 
for  Youth  Law,  a  grantee  of  LSC.  The  attorney  stated, "The  law  has  recognized  that 
there  is  harm  when  somebody  makes  statements  that  result  in  the  denial  of  housing  to 
a  protected  class." 

The  San  Francisco  Chronicle,  July  26,  1994 


House  Passes  Bill  (432  -  0)  Requiring  That  Criminals  Give 
Restitution  to  Their  Victims;  The  Only  Group  Opposed  is  The  National 
Legal  Aid  and  Defender  Association 

Washington  -  After  the  House  passed  a  bill  by  a  vote  of  432  to  0  requiring 
criminals  to  pay  compensation  to  their  victims,  only  one  group  opposed  the  bill,  the 
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National  Legal  Aid  and  Defender  Association  (NLADA).   NLADA  represents  legal 
services  lawyers  as  well  as  public  defenders.  It  receives  substantial  funding  from  LSC 
grantees  in  the  form  of  dues  and  a  former  top  official  of  NLADA  is  currently  vice 
President  of  LSC. 

A  spokesman  for  NLADA  questioned  the  constitutionality  of  the  bill  and  said  his 
group  was  the  only  one  complaining  about  it  because  "it's  aimed  at  the  indigent." 

The  New  York  Times,  Feb.  8,  1995 

NLPC  comment:  while  it  may  hurt  indigent  criminals,  many  crime  victims  are 
poor  and  could  use  the  restitution  the  bill  would  provide.   It's  telling  that  the  major 
group  representing  legal  services  lawyers  sides  with  the  interests  of  the  criminals  over 
the  interests  of  poor  crime  victims. 


Lawyers  Report  Pornography  at  Legal  Aid  Office  and  Get  Fired  By 
Legal  Services  Program  for  Reporting  It;    Questions  Raised  As  to 
Whether  Legal  Services  Office  and  Video  Camera  Were  Used  to  Produce 
the  Pornography 

Springfield,  MO  -  Two  legal  services  attorneys  at  Legal  Aid  of  Southwest 
Missouri  (LSC  grantee)  searched  the  the  LASM  office,  suspecting  that  the  program's 
executive  director  was  abusing  his  expense  account.  They  found  homemade 
pornographic  movies  which  appeared  to  have  been  shot  in  the  legal  aid  office  itself  as 
well  as  handwritten  movie  outlines,  editing  instructions  and  other  pornographic 
materials.  The  two  attorneys  suspected  the  videos  were  made  with  a  legal  services 
video  camera  the  executive  director  kept  at  his  home. 

The  attorneys  who  reported  the  pornography  were  both  fired  by  the  legal 
services  program  while  the  executive  director  merely  received  a  one  -day  suspension. 

A  county  prosecutor,  Darrell  Moore,  stated,  "We  have  a  right  as  taxpayers  to  be 
concerned."  and  "I'm  puzzled  about  why  no  serious  action  was  taken  by  the  Legal  Aid 
board  and  why  there's  such  a  hesitancy  to  be  public  about  what's  going  on ." 

St.  Louis  Post-Dispatch,  December  12,  1993 

Georgia  Legal  Services  Files  Petition  to  Get  Double  Murderer  Set 
Free  From  Mental  Hospital 

LaGrange,  GA  -  David  Nagel,  a  criminal  with  a  "long  history  of  anti-social 
behavior"  and  a  criminal  record  to  match,  had  murdered  his  grandparents  because 
they  refused  to  give  him  their  car  keys.  He  served  13  years  in  a  maximum  security 
mental  hospital.  Represented  by  an  LSC  grantee,  Georgia  Legal  Services,  legal 
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mental  hospital.   Represented  by  an  LSC  grantee,  Georgia  Legal  Services,  legal 
attempts  to  free  Nagel  failed  in  the  Georgia  courts  and  then  were  pursued  in  the  U.S. 
District  Court. 

Los  Angeles  Times,  November  12,  1994 


California  Legal  Services  Program  Lobbies  Against  Prop  187 

"Although  Prop  187  has  struck  a  chord,  it's  not  going  to  do  the  trick,"  said 
Claudia  Smith,  a  lawyer  with  the  California  Rural  Legal  Assistance  Program.  "It's  just 
a  question  of  whether  we  have  the  time  or  the  resources  to  lay  Prop  187  bare." 

The  Houston  Chronicle,  September  25,  1994 
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READERS  DIGEST,   July  1994 


rpiT  T  XHT^O      Spotlighting  absurc 

I— I  Z\  ^     oor  society  is  the  fii 

1  JL  Xi\X     k/     toward  eliminating 

OUTRAGEOUS! 


A  COMPILATION 


BUY  A  SPECIAL  GIFT 

Welfare  recipients  who  win  a 
lottery,  inherit  money  or  receive  an 
insurance  settlement  got  this  advice 
from  the  taxpayer-sponsored  West 
em  Massachusetts  Legal  Service* 
Corp.:  spend  the  money  fast  so  you 
can  stay  on  public  assistance. 

A  welfare  rule  allows  recipients  t<> 
collect  cash  windfalls  without  losing 
public  assistance  for  more  than  a  month 
A  Legal  Services  brochure  explained 
how  to  get  off  welfare  the  month 
before  the  windfall  is  expected  so  thai 
it  can  be  spent  without  restrictions. 

"Prepay  a  portion  of  your  rent 
or  mortgage  so  that  you  can  use  the 


(welfare  money]  for  other  things." 

"Buy  a  special  gift,  take  a  vacation 

|orJ  put  (the  windfall  money]  into 

savings,"  the  brochure  said.       — AP 


USA  TODAY,   January  10,  1994 


MASSACHUSETTS 
SPRINGFIELD  -  A  lawsuit  has  been  filed  on  behalf  of  Arthur  Cooney,  47,  who  spent 
the  $  75,000  he  won  in  a  '92  lottery  and  wants  to  get  back  on  welfare,  by 
Western  Massachusetts  Legal  Services  lawyers.  He  said  most  of  the  money  went 
to  drugs  and  gambling.  Welfare  officials  are  refusing  his  request. 


295 


THE  MORNING  CALL  ( ALLENTOWN )   March  2,  1995 


Dad's 

request 

denied 

Teen  rapist  p\[[ 
can't  see  bal 


By  GAY  ELWELL 

Of  The  Morning  Call 

A  16-year-old  juvenile  delin- 
quent now  being  held  at  KidsPeace 
has  no  parental  rights  to  the  child 
he  fathered  by  cape.  Northampton 
County  Judge  Jack  A.  PaneUa  has 
ruled. 

In  what  he  termed  a  disturbing 
case,  PaneUa  this  week  terminated 
the  parental  rights  of  the  father, 
identified  as  B.C.,  to  the  little  girl, 
Identified  by  the  initials  V  Ji.  The 
child,  given  up  for  adoption  at 
birth  by  her  13-year-old  mother, 
J.V.H.,  was  placed  with  a  foster 
family  by  the  Lutheran  Home  at 
Topton.  The  foster  family,  which 
has  two  older  adopted  children, 
plans  to  adopt  V.H. 

The  ruling  notes  that  E.C.  fa- 
thered two  other  children,  one  17 
months  old  and  the  other  4  months 
old,  by  a  woman  to  whom  he  is  not 
married.  E.C.  sees  the  children, 
who  live  with  their  mother,  when 
they  visit  KldsPeace  and  when  he 
is  allowed  home  visits  about  once  a 
month. 

E.C,  who  concedes  be  is  cur- 
rently incapable  of  caring  for  V  JA, 
gave  up  his  parental  rights  in  No- 
vember 1992.  But  he  changed  his 
mind  before  a  voluntary  relin- 
quishment hearing  scheduled  for 
Dec.  2, 1992,  and  in  January  1993 
filed  a  complaint  for  custody.  The 
same  day,  the  Lutheran  Home,  rep- 
resented in  the  proceedings  by  at- 
torney Theresa  Hogan,  filed  a  peti- 
tion for  involuntary  termination  of 
E.C.'s  rights,  and  PaneUa  stayed 
E.C .'s  custody  complaint. 

The  Judge  based  his  ruling  on 
the  three-day,  non-jury  trial  he 
conducted  in  November. 

"Although  there  is  overwhelm- 
ing evidence  to  support  a  decision 
to  involuntarily  terminate  the  pa- 
rental rights  of  the  father,  the  fa- 
ther contests  the  petition,  and  has 
apparently  received  support  from 
some  misguided  adults  and  family 
members,  PaneUa  said.  "Unques- 
tionably, to  deny  this  petition  (by 
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HEADLINE:  JAIL  WILL  STOP  SEGREGATING  AIDS  INMATES; 

THE  ORANGE  COUNTY  JAIL  WILL  PHASE  OUT  ITS  SEGREGATED  CELLBLOCK  IN  A  FEDERAL 

COURT  SETTLEMENT. 

BYLINE :  By  Jim  Leusner  of  The  Sentinel  Staff 

•BODY: 

Five  years  ago,  Orange  County  Jail  inmates  who  had  been  exposed  to  the  AIDS 
virus  might  not  learn  about  the  condition  until  they  were  moved  to  a  segregated 
cellblock  for  similar  prisoners. 

Starting  Monday,  the  jail  will  begin  a  six-month  phaseout  of  that  cellblock, 
part  of  a  federal  court  settlement  reached  on  behalf  of  18  former  inmates,  most 
of  whom  have  died  of  the  disease. 

"When  we  were  first  contacted  by  the  inmates ,  they  were  getting  virtually  no 
treatment,"  said  Rick  Culbertson,  director  of  Greater  Orlando  Area  Legal 
Services,  the  legal -aid  office  that  sued  the  jail  and  county  officials  in  U.S. 
District  Court  in  Orlando. 

"The  complaints  were  they  were  thrown  in  the  cell,  received  no  counseling  or 
medical  treatment ....  Our  thrust  was  to  get  the  inmates  medical  treatment  and 
a  right  to  privacy . " 

After  4  1/2  years  of  litigation,  U.S.  District  Judge  Patricia  Fawsett 
approved  the  class-action  settlement  in  August.  She  awarded  no  damages  to  the 
inmates,  but  ordered  the  county  to  pay  $81,500  in  GOALS'  attorney  fees. 

Under  the  settlement,  the  jail  will  abolish  the  segregation  area  within  six 
months;  give  segregated  inmates  the  option  to  return  to  the  general  jail 
population;  and  maintain  confidentiality  of  inmates  infected  by  HIV,  the  virus 
that  causes  AIDS.  The  jail  also  is  required  to  provide  counseling  and  medication 
for  the  disease,  such  as  the  antiviral  drug  AZT. 

Donna  Doyle,  an  attorney  representing  the  jail,  said  the  county  has  acted  in 
good  faith  in  its  handing  of  HIV-infected  prisoners  and  admitted  no  liability 
for  past  practices . 

"We  feel  we  always  treated  that  population  with  the  available  medical 
knowledge,"  Doyle  said  Thursday.  "As  more  information  became  available  on  the 
disease  process,  we  became  current  and  acted  appropriately." 

Ed  Royal,  deputy  corrections  director,  said  the  jail  has  updated  its  HIV 
policies  and  procedures  repeatedly  since  1989.  He  said  the  jail  first  segregated 
the  infected  inmates  to  protect  other  inmates  and  employees  until  the  courts 
ruled  on  how  to  handle  the  problem. 
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Orlando  Sentinel  Tribune,  September  30,  1994 

The  jail  -  ninth  largest  in  the  country  -  has  about  3,500  inmates  and  56  have 
been  infected  with  HIV.  Royal  said  24  men  and  eight  women  have  been  returned  to 
the  general  jail  population  in  recent  weeks.  Two  dozen  other  men  have  elected  to 
remain  segregated,  he  said. 

Royal  denied  that  inmates  were  not  receiving  proper  AIDS  treatment  at  the 
time  the  suit  was  filed.  Except  for  a  few  prisoners  who  may  have  not  received 
proper  counseling,  the  jail  has  provided  staff  training,  treatment  and 
medication  as  set  down  by  state  and  the  federal  Centers  for  Disease  Control. 

"That's  a  bunch  of  bunk,"  Royal  said  of  the  allegation.  "We've  always  been 
very  humane  to  them. " 

Royal  said  the  jail  only  learns  if  an  inmate  is  HIV-positive  if  they  report 
it  after  being  arrested  or  are  in  a  high-risk  group,  such  as  prostitutes  or 
intravenous  drug  users,  and  are  tested. 

Culbertson  said  the  new  jail  policy  is  similar  to  that  of  Florida's  state 
prisons,  which  do  not  segregate  HIV  patients.  Royal  said  other  jails  also  are 
moving  away  from  segregation. 

Policies  vary.  The  Lake  County  Jail  segregates  prisoners  known  to  have  AIDS, 
for  example,  but  the  Osceola  County  Jail  keeps  HIV-positive  prisoners  and 
inmates  with  AIDS  in  the  general  population  unless  there ' s  another  reason  to 
keep  them  apart.  Seminole  County's  jail  leaves  HIV-positive  inmates  in  the 
general  population  unless  they  pose  a  threat  to  others . 

AIDS  experts  say  moving  the  infected  inmates  into  the  general  jail  population 
will  not  endanger  fellow  inmates  who  have  casual  contact  with  them. 

"As  long  as  they're  not  having  sex,  the  disease  won't  be  spread,"  said  Dr. 
Jeff  Goodgame,  who  treats  1,200  HIV-positive  patients. 

Added  Orange  County  Health  Department  epidemiologist  Bill  Toth:  "The 
quarantine  (of  HIV  patients)  that  the  general  populous  of  the  U.S.  would  like  to 
see  is  unnecessary. " 
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Mr.  Gekas.  We  will  now  begin  a  round  of  questioning.  And  we 
notify  our  colleague  from  Texas,  the  gentleman,  Mr.  Stenholm,  that 
he  will  be  next  to  appear  before  us  if  he  will  be  patient.  He  may 
be  benefiting  from  the  round  of  questioning  that  we  are  about  to 
launch. 

I  have  a  question  first  for  Mr.  Keene.  If  by  some  miracle  we 
could  guarantee  the  elimination  of  any  advocacy  in  the  public  pol- 
icy arena  within  the  legal  services  entity,  would  you  feel  better  or 
at  least  more  acceptable  to  the  continuation  of  a  program  to  allow 
court  access  to  the  disadvantaged? 

Mr.  Keene.  I  think  a  good  case,  Mr.  Chairman,  can  be  made  that 
we  ought  to  make  it  as  easy  as  possible  for  Americans,  regardless 
of  income,  to  have  access  to  the  civil  justice  system.  I  don't  dispute 
that  as  a  goal. 

Mr.  Gekas.  Right. 

Mr.  Keene.  Ideally,  as  the  Ash  Commission  recommended,  we 
would  do  that  through  the  private  sector.  And,  even  today,  with 
legal  services  funding,  I  would  venture  that  the  bulk  of  such  serv- 
ices are  still  provided  on  a  voluntary  basis  by  individual  attorneys 
around  the  country.  That  should  be  strengthened. 

If  there  is  a  Federal  program,  on  the  one  hand,  it  should  be  a 
Federal  program  designed  to  serve  those  individual  clients.  One  of 
the  other  witnesses  mentioned  the  fact  that  the  client  seems  to  be 
a  convenience  in  many  cases  to  achieve  the  Corporation's  policy 
goals.  Legal  services,  as  understood  and  as  properly  provided,  if 
they  are  to  be  provided  to  the  poor,  should  not  be  seen  as  a  vehicle 
for  policy  and  political  change  but  as  a  way  of  dealing*with  individ- 
ual problems  for  individual  clients. 

Whether  such  a  program  can  be  put  together  is  a  challenge.  If 
it  could  be  put  together,  it  cannot,  in  my  mind,  be  put  together  by 
reforming  the  current  corporate  entity  that  you  find  before  you  be- 
cause of  the  entrenched  power  interests,  loopholes  and  all  that 
have  been  described  here  this  morning.  But  if  it  could  be  put  to- 
gether— if  it  could  be  put  together  to  serve  the  clients  and  if  the 
public  in  this  country  and  the  Congress  believe  that  in  the  priority 
of  resource  spending  that  we  have  to  make  in  these  times  that  that 
is  something  that  should  be  done,  I  would  certainly  have  no  objec- 
tion to  seeing  such  a  program. 

Mr.  Gekas.  I  thank  the  gentleman. 

And,  Mr.  Phillips,  if  we  were  to  be  able  to  return  to  pre- 1974 
themes  of  legal  services,  would  you  be  more  amenable  to  reauthor- 
ization of  some  type  of  program  for  legal  services? 

Mr.  Phillips.  No,  sir.  The  program  before  1974  was  just  as  invid- 
ious in  its  political  content.  But  prior  to  1974,  there  was  a  greater 
opportunity  for  Members  of  Congress  and  Governors  to  exercise 
constraints  on  the  program. 

Mr.  Gekas.  I  like  that. 

Mr.  Phillips.  Pardon? 

Mr.  Gekas.  I  like  that. 

Mr.  Phillips.  That  was  preferable.  There  was  a  gubernatorial 
veto,  for  example,  which  Ronald  Reagan  exercised  when  he  was 
Governor  of  California  to  try  to  limit  some  of  the  abuses. 

But  the  real  problem — setting  aside  the  fact  that  there  is  nothing 
in  the  delegated  or  enumerated  powers  of  the  Constitution  which 
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permits  such  a  program  to  be  funded,  even  setting  aside  the  fact 
that  it  has  cost  the  taxpayers  hundreds  of  billions  of  dollars  over 
the  last  30  years,  there  is  the  fundamental  unfairness  of  the  lack 
of  economic  constraint. 

One  of  the  reasons  the  legal  services  lawyers  win  so  many  cases 
is  because  they  have  a  bottomless  pocket.  If  you  are  suing  a  small 
businessman,  that  businessman  has  to  hire  his  own  lawyer,  but  the 
legal  services  lawyer  can  keep  coming  at  him,  can  extend  the  pe- 
riod of  time,  whether  it  is  a  farmer,  individual,  whoever  it  may  be. 
It  is  fundamentally  unfair  and 

Mr.  Gekas.  Wouldn't  that  occur  even  if  we  abolish  legal  services 
today  but  we  know  in  our  hearts  and  minds  that  some  kind  of  pro- 
gram would  exist  at  the  local  level  or  at  the  State  level?  Wouldn't 
the  same  businessman  suffer  the  same  kind  of  indignities 

Mr.  Phillips.  Well,  it  is  not  a  question  of  indignity.  It  is  a  ques- 
tion of  bankruptcy. 

Mr.  Gekas.  Well,  that  is  an  indignity. 

Mr.  Phillips.  It  certainly  is.  I  would  argue  that  any  staff  attor- 
ney system,  whether  it  is  federally  funded,  State  or  local  funded, 
is  inherently  unfair  and  puts  at  a  disadvantage  those  who  rely  on 
the  private  bar.  I  would  argue  that  if  the  lawyers  in  the  United 
States,  who  are  very  affluent  and  well  paid,  would  themselves  con- 
tribute 10  percent  of  their  time  to  representing  eligible  indigent  in- 
dividuals, that  the  problem  would  be  solved,  instead  of  indenturing 
the  American  people  who  themselves  can't  afford  lawyers  to  pay  for 
that  and  doing  so  in  a  context  where 

Mr.  Gekas.  A  big  distinction — not  to  interrupt  you — is  that,  on 
the  one  hand,  it  would  be  the  taxpayers  who  would  be  funding  this 
controversy  with  the  businessman  to  which  you  allude 

Mr.  Phillips.  Right. 

Mr.  Gekas  [continuing].  Rather  than  the  private  bar.  And  there 
is  a  difference. 

Mr.  Phillips.  There  is  a  restraint  on  the  private  bar  because 
they  have  other  things  to  do,  whereas  the  legal  services  attorney 
can  go  on  forever. 

Mr.  Gekas.  The  time  of  the  Chair  has  expired. 

Mr.  Phillips.  I  apologize. 

Mr.  Gekas.  I  am  going  to  limit  myself  to  the  time,  even  though 
I  have  a  question  for  Mr.  Boehm.  I  will  reserve  that  question  until 
the  next  round,  if  there  is  one. 

I  now  yield  to  the  gentleman  from  Rhode  Island,  Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Five  minutes  is  the  key  word. 

Mr.  Reed.  Mr.  Keene,  thank  you  for  your  testimony. 

You  made  allusion  to  some  of  the  political  activities  of  the  LSC, 
and  I  think  you  are  aware  that,  beginning  in  1983,  Congress  has 
imposed  severe  constraints  through  the  appropriations  process  on 
activities. 

Mr.  Keene.  Those  constraints  have  not  been  effective,  in  our 
view. 

Mr.  Reed.  And  you  have  specific  examples  of  where  agencies 
have 

Mr.  Keene.  Some  of  the  other  witnesses  can  add  to  this  list,  but 
the  attempts  by  legal  services  attorneys  to  overturn  welfare  reform 
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programs  in  various  States  are  a  good  example  of  the  situation 
where — and  anybody  can  draw  the  line  saying  this  is  political  and 
this  isn't;  I  am  serving  my  client's  interest. 

But  the  fact  is  that  the  real  question  that  the  program  faces  is, 
is  the  attorney's  job  to  help  a  client  within  the  context  of  the  public 
policy,  the  laws  that  have  been  set  by  Congress  with  the  support 
of  the  public,  or  is  his  job  to  try  and  change  those  laws? 

I  would  venture  that — it  is  my  opinion  that  it  is  to  exist  within 
and  take  advantage  of  those  laws  because  of  the  receipt  of  public 
money. 

Now,  if  people  want  to  organize  to  change  the  welfare  system,  if 
they  want  to  organize  to  throw  one  person  in  or  out  of  office,  that 
is  valid,  but  not  with  public  moneys. 

Mr.  Reed.  Mr.  Keene,  I  think  what  you  are  describing  is  litiga- 
tion that  is  undertaken  by  the  LSC 

Mr.  Keene.  That  is  correct. 

Mr.  Reed  [continuing].  Under  Federal  statute  to  enforce  what 
they  would  allege  would  be  the  rights  of  their  clients.  And  you  see 
that  as 

Mr.  Keene.  On  behalf — in  those  cases,  clients  is  a  class.  This  is 
the 

Mr.  Reed.  Well,  you  are  making  the- 


Mr.  Keene.  I  am  making — I  am  making  a  distinction  and  a  value 
judgment  here. 

Mr.  Reed.  Fine. 

Mr.  Keene.  Because  there  are  various  ways  in  which  citizens  can 
affect  public  policy.  They  can  do  it  through  elections.  They  can  do 
it  through  lobbying.  They  can  do  it  through  the  courts.  All  of  those 
are  legitimate  functions.  But  using  the  taxpayers'  money  to  change 
public  policy  and  entering  the  cases,  whether  it  is  through  the 
courts  or  otherwise,  for  that  purpose  strikes  me  as  something  that 
shouldn't  be  subsidized. 

Mr.  Reed.  Let  me  be  very  clear.  Your  criticism  is  of  legal  action 
in  the  courts  that  might  have  public  policy  effects. 

Mr.  Keene.  That  is  correct.  And  I  am  claiming — as  you  know 
also,  a  great  deal  of  lobbying  goes  on,  and  one  of  the  other  wit- 
nesses alluded  to  the  problem  here,  and  that  is  that  when  you  have 
mixed  funds,  the  claim  always  is,  well,  we  didn't  use  the  public 
funds;  we  used  the  private  funds.  That  is  why  most  of  the  prohibi- 
tions on  the  program,  while  well-meaning,  have  had  no  effect  to 
this  date. 

Mr.  Reed.  I  don't  mean  to  be  peremptory,  but  I  know  time  is 
short — let  me  ask  an  additional  question.  I  hope  to  reach  every  one 
of  the  witnesses. 

You  indicated,  in  effect,  that  you  oppose  in  principle  I  think,  indi- 
rect or  direct  subsidy  of  any  political  activities. 

Mr.  Keene.  Certainly  direct  subsidy,  that  is  right. 

Mr.  Reed.  Or  indirect. 

Mr.  Keene.  We  all  drive  on  the  roads.  We  all  have  direct  sub- 
sidies in  that  sense. 

Mr.  Reed.  You  would  take  some  umbrage  with  tax  deductibility 
of  expenses  for  litigation  or  lobbying  which  corporations  in  this 
country  generally  use? 
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Mr.  Keene.  I  am  not  addressing  myself  to  that.  That  is  a  policy 
decision  that  Congress  ought  to  make.  I  do  think  that  where  you 
have  a  litigation  expense  where  your  business  is  being  attacked,  it 
is— I  mean,  it  is  the  rationale  for  allowing  deductibility  for  that 
sort  of  thing.  You  have  a  business  purpose  in  defending  it. 

That  is  really  different  from  what  I  am  talking  about.  I  don't 
think  that  I  should,  for  example,  be  able  to  go  off  and  try  and 
change  the  welfare  laws  and  then  deduct  my  activity  for  doing 

Mr.  Reed.  But  that  is  entirely  permissible  today 

Mr.  Keene.  By  whom? 

Mr.  Reed.  By  a  business  that  felt  they  were— let's  take  the  situa- 
tion where  there  is  a  court  case  where  LSC  has  made  a  claim 
against  a  corporation.  The  corporation  employs  lawyers.  Those  law- 
yers are— their  expenses  are  deductible.  You  would  say  that  is 
wrong  to  have  the  LSC  involved  with  any  type  of  direct  or  indirect 
subsidy,  but  it  is  entirely  permissible  to  have  the  corporation  de- 
duct those  expenses.  Is  that  fair? 

Mr.  Keene.  I  would  have  to  look  at  the  case.  But  I  would  say 
that,  under  those  circumstances,  the  corporation,  using  its  private 
money— if  you  don't  want  it  to  be  deductible,  that  would  be  fine 
1  hat  is  not  what  we  are— that  is  not  what  we  are  here  to  address 
and  I  can  t  speak  with  expertise  on  it  simply  because  I  haven't 
looked  at  it  But  I  don't  think  that  private  parties  should  be  subject 
to  lawsuits  for  the  purpose  of  changing  governmental  policy  by  a 
federally  funded  operation. 

+uMr"  SlED-  1  think  we  have  a  distinct  sort  of  perceptual  difference 
there.  When  you  sue  under  the  law,  it  might  be  incidental  that  you 
change  public  policy,  but  the  proximate  issue  is  whether  or  not  you 
have  vindicated  the  person's  rights  in  court. 

Mr.  Keene  The  question  of  whether  it  is  incidental  or  not  goes 
to  the  heart  of  the  mission  of  the  Legal  Services  Corporation  And 
it  is  my  view  that,  over  time,  it  hasn't  been  incidental.  It  has  been 
a  primary  purpose  of  the  initiation  of  lawsuits. 

Mr.  Gekas.  Does  the  gentleman  from  Illinois,  Mr.  Flanagan  seek 
recognition?  ' 

Mr.  Flanagan.  Mr.  Chairman,  I  thank  the  panel.  I  thank  you  for 
having  the  hearings  today. 

Mr.  Gekas.  Thank  you. 

The  gentleman  from  Virginia,  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

I  think  in  following  up  on  the  comments  from  the  gentleman 
from  Rhode  Island,  I  don't  think  there  is  any  question  that  the  tax 
subsidies  for  corporate  legal  expenses  dwarfs  whatever  little  monev 
we  are  paying  toward  legal  aid. 

Let  me  comment  on  the  public-private  aspect.  We  don't  expect 
doctors  to  do  pro  bono  work  for  health  care,  nor  home  builders  to 
do  pro  bono  home  building,  or  farmers  or  grocers  to  do  pro  bono  for 
poor  people  And  yet  we  have  a  suggestion  that  lawyers,  10  per- 
cent, should  go  pro  bono.  All  the  doctors,  home  builders,  farmers 
and  grocers  are  private  sector,  and  we  go  through  the  private  sec- 
tor to  give  those  services. 

We  have  found  in  the  legal  system  through  public  defenders  that 
that  is  a  more  efficient  way  to  deliver  the  services  than  trying  to 
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go  through  the  straight  private  sector,  one  case-at-a-time.  The 
health  care  system  is  going  that  way  as  well  because  we  are  going 
toward  HMO's. 

We  have  had  a  number  of  comments,  Mr.  Chairman,  on  the  polit- 
ical implications  of  poor  people  having  lawyers.  I  think  there  will 
always  be  political  implications  when  a  poor  person  can  have  ac- 
cess to  the  courts  because  that  means  that  the  corporate  commu- 
nity can't  run  over  the  low-income  community. 

It  seems  to  me  that  the  most  irritation  is  from  the  fact  that  cases 
are  won,  which  means  that  a  poor  person  had  the  right  to  stand 
up  in  court  and  exercise  their  rights.  I  don't  know  that  society 
would  be  better  off  if  they  couldn't  have  brought  the  case  to  begin 
with — a  winning  case. 

Let  me  ask  Mr.  Boehm  a  couple  questions. 

You  have  indicated  problems  with  accountability,  fiscal  problems 
and  a  review  of  cases.  In  health  care,  it  is  my  understanding  that 
the  Government  has  access  to  medical  records  which  also  enjoys 
the  confidentiality.  Do  you  have  a  suggestion  on  how  these  could 
be  reviewed,  how  the  case  files  could  be  reviewed  consistent  with 
confidentiality?  I  assume  it  would  be  something  like  we  do  in 
health  care. 

Mr.  Boehm.  Right.  Exactly  the  point.  The  way  it  could  be  re- 
viewed is  this.  When  a  client  comes  in  with  a  retainer  agreement, 
the  Government  could  say,  or  legal  services  program,  at  the  direc- 
tion of  the  Legal  Services  Corporation  Act,  could  say  this:  For  pur- 
poses of  monitoring,  for  compliance  with  Federal  law,  it  sometimes 
becomes  necessary  to  look  at  attorney-client  privileged  records,  the 
client  file.  Do  you  give  permission? 

And  it  is  the  client's  right  to  give  permission  under  attorney-cli- 
ent privilege,  it  is  his  right  or  her  right  to  waive  that  privilege. 
They  give  permission  for  purposes  of  monitoring  for  compliance 
with  Federal  law  that  that  case  file  be  inspected.  It  is  not  some- 
thing that  is  given  to  the  other  party.  There  are  all  the  same  pro- 
tections as  is  now. 

Mr.  Scott.  Do  you  know  how  we  do  it  with  health  care? 

Mr.  Boehm.  I  have  a  general  idea.  It  is  along  the  lines  you  sug- 
gested. 

Mr.  Scott.  Perhaps,  Mr.  Chairman,  we  could  find  out  how  the 
patient  waives  confidentiality  so  that  the  medical  office  can  go  into 
their  medical  records.  That  might  give  you  some  idea. 

Mr.  Gekas.  I  have  just  instructed  our  staff  to  do  that  very  same 
thing  and  I  would  suggest  that  the  minority  staff  engage  in  that 
same  inquiry. 

Mr.  Scott.  I  will  yield  back  the  balance  of  my  time. 

Mr.  Gekas.  All  right.  We  now  recognize  the  gentleman  from 
Georgia,  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  all  three  panelists  for  contributing  substan- 
tially to  the  discussion  and  our  considerations  already  through 
their  testimony. 

Gentlemen,  I  sometimes  am  intrigued  by  things  that  I  see  people 
put  in  writing  and  I  would  like  to  ask  you  maybe  if  you  can  deci- 
pher something  here  for  me.  The  1993  annual  report  for  the  Legal 
Services  Corporation  talks  about  some  of  the  goals  and  objectives 
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of  the  Legal  Services  Corporation,  among  which  is  the  following, 
and  I  am  wondering  if  any  of  you  all  could  tell  me  what  this 
means:  "to  ensure  that  diversity  is  highly  valued  throughout  the 
legal  services  community." 

Mr.  Boehm.  That  is — I  can  speak  to  that.  That  is,  generally 
speaking,  about  diversity  in  terms  of  composition  of  staff  and  so 
forth,  not  a  bad  concept  as  far  as  it  goes.  The  objection  that  I  have 
seen  is  I  have  not  seen  a  single  case,  let  alone  a  class-action  or 
major  case,  where  they  have  taken  the  side  of  a  poor  person  who 
has,  say,  been  hurt  by  a  quota  bill,  a  gender  or  ethnic  quota  bill, 
and  yet  lots  of  poor  people  are. 

So  when  they  say  equal  justice  under  law,  it  is  kind  of  equal  jus- 
tice under  law,  complete  the  sentence,  if  you  adopt  their  ideology. 
If  you  are  a  poor  person  and  you  have  anything  remotely  against 
their  ideology,  your  case  simply  is  not  taken.  And  the  proof  of  it 
is,  I  have  debated  a  number  of  their  folks,  including  Mr.  Eakeley, 
Mr.  Chairman,  recently  on  CBS  radio  network,  when  quizzed  as  to 
what  happens  when  somebody  doesn't  share  that  ideology,  the  gen- 
eral answer  is,  Look  at  their  cases,  they  don't  get  represented. 

And  that  is  my  problem  with  it,  not  as  it  is  stated  in  a  broad 
generality  but  in  that  type  of  issue.  Why  don't  they  take — when  a 
poor  logger  is  put  out  of  work  because  of  an  environmental  rule, 
why  isn't  he  represented?  He  is  unemployed.  He  could  sue  the  envi- 
ronmentalists or  sue  EPA.  You  do  not  find  those  cases.  They  just 
are  not  there.  And  yet  they  will  always  sue  on  the  other  side  of  an 
environmental  issue.  So  you  have  equal  justice  under  law  and  on 
one  side  of  the  scale  you  have  a  cinder  block  for  issues  that  are  po- 
litically correct  or  however  you  want  to  view  them  and  a  feather 
on  the  other  side. 

A  quick  example,  this  family  group  asked  me,  Have  they  ever 
spoken  up  for  a  poor  person  who  was  fighting  for  religious  freedom 
of  expression?  I  looked  through  Nexis,  I  looked  through  everything, 
for  the  Corporation  reviewing  all  the  press  documents.  I  found  one 
case;  it  was  a  religious  freedom  of  an  inmate  to  have  peyote  be- 
cause the  person  was  a  native  American  and  it  is  his  constitutional 
right.  It  was  a  religious  right  that  they  have  peyote  in  prison.  That 
was  the  only  case. 

Mr.  Barr.  If  the  cases  legal  services  takes  are  similar  to  the 
cases  that  any  law  firm  might  take  is  somewhat  of  a  reflection  of 
their  priorities,  then  would  it  be  fair  to  conclude  that  as  opposed 
to  those  type  cases  which  they  don't  take — based  on  your  re- 
search— their  priorities  indicate  that  it  is  more  important  and  more 
in  the  interest  of  the  public  to  represent  drug  traffickers  and  those 
connected  with  them  whom  a  housing  authority  might  be  trying  to 
evict  from  housing  authorities,  or,  for  example,  as  we  saw  in  some 
earlier  testimony  last  month,  representing  people  who  are  here  in 
this  country  illegally,  trying  to  keep  them  from  being  deported. 

Mr.  Reed.  Would  the  gentleman  yield?  Would  the  gentleman 
yield? 

Mr.  Barr.  Well,  no.  I  would  like  them  to  answer  the  question. 

Mr.  Reed.  Sure.  No,  I  think  the — once  again,  the  clear  pattern 
of  cases — and  mostly  these  are  cases  that  are  reported  in  the  press 
or  published  cases.  You  don't  get  to  see  most  of  the  cases.  But  the 
clear  pattern  is  there  is  a  bias  toward  lawbreakers. 
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The  priority  question  you  asked  is  this.  With  limited  resources, 
we  ration  out  every  bit  of  legal  services.  We  have  to  turn  away  so 
many  deserving  cases.  Well,  then  the  case  mentioned  by  Mr.  Tay- 
lor, why  do  they  represent  a  rapist  seeking  custody,  a  rapist  in  jail 
seeking  custody  of  their  child  when  they  are  supposedly — and  there 
was  testimony  about  this  very  program  in  the  last  hearing  held 
here  that  this  was  a  program  that  did  only  the  most  emergency, 
the  most  vital  cases.  They  have  a  3-day  trial  costing  the  Lutheran 
home  about  $15,000,  the  group  that  did  the  adoption,  for  trying  to 
get  custody  of  a  child  with  a  rapist. 

The  priorities  are  skewed.  They  are  skewed  for  lawbreakers  as 
opposed  to  law  abiding.  They  are  skewed  in  every  way. 

Mr.  Barr.  Thank  you.  I  have  one  other  question  if  either  Mr. 
Phillips  or  Mr.  Keene  would  care  to  comment  briefly  on  the  two 
questions  that  I  posed  here,  and  I  would  have  one  further  question. 

Mr.  Phillips.  Let  me,  with  your  indulgence,  Congressman,  brief- 
ly respond  to  Congressman  Reed's  point.  One  example  of  political 
involvement  was  proposition  187  in  California.  The  California  rural 
legal  assistance  program  and  many  others  actively  campaigned 
against  prop  187. 

In  my  home  State  of  Massachusetts,  they  actively  promoted  grad- 
uated income  tax.  They  are  historically  involved  in  referenda  is- 
sues, initiative  issues,  et  cetera.  No  regulation  has  restrained  them. 
They  have  paid  lobbyists  in  a  great  many  of  the  State  legislatures 
drafting  legislation,  pushing  for  legislation.  If  you  pick  up  a  copy 
of  the  clearinghouse  review,  which  is  their  official  publication,  you 
will  see  on  the  back  page  a  list  of  a  couple  of  dozen  public  interest 
law  firms  which  cover  every  issue  from  abortion  to  immigration, 
and  these  all  intertwine  with  the  local  projects. 

What  you  have  is  a  national  law  firm,  which  renders  the  elec- 
toral process  irrelevant  by  being  able  to  target  a  judge  who  agrees 
with  them  because  he  is  a  former  member  of  the  program  like 
Terry  Hatter  in  California  who  was  involved  in  one  of  the  military 
cases  involving  gays  in  the  military  and  there  are  other  examples 
on  other  issues.  And  using  that  to  render  nugatory  decisions  of  the 
elected  representatives  of  the  American  people. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

Mr.  Reed.  If  I  may,  because  Mr.  Phillips  has  addressed,  I  think, 
his  comments  to  me. 

Mr.  Gekas.  Without  objection. 

Mr.  Barr.  Mr.  Chairman,  the  time  is  my  question. 

Mr.  Gekas.  The  time  is  that  of  Mr.  Barr.  Has  Mr.  Barr  yielded 
to  the  gentleman  from  Rhode  Island? 

Mr.  Barr.  Well,  no.  I  mean  I 

Mr.  Reed.  Well,  I  would  be  happy  to  have  Mr.  Phillips  answer 
your  question  but  he  didn't  answer  your  question.  He  addressed 
me,  Mr.  Barr. 

Mr.  Gekas.  Well,  the  time  of  everybody  has  expired. 

Mr.  Barr.  Will  we  have  time  for  maybe  a  second  quick  round? 

Mr.  Gekas.  I  think  we  may  have  to  do  that.  I  don't  want  to  hold 
up  our  colleagues  who  have  come  to  testify  while  they  are  engaged 
in  other  committee  hearings.  We  may  recall  the  panel  if  they  are 
willing  to  stick  around  for  another  round  of  questioning.  That  is  a 
possibility.  It  depends  on  their  time  and  availability.  But  at  this 
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time,  the  time  of  the  gentleman  has  expired.  We  now  recognize  the 
gentleman  from  Ohio,  Mr.  Chabot. 

Mr.  Chabot.  Thank  you. 

Mr.  Gekas.  Mr.  Inglis,  I  am  sorry. 

Mr.  Chabot.  I  was  next,  but  that  doesn't  matter.  It  is  OK. 

Mr.  Gekas.  Mr.  Chabot. 

Mr.  Chabot.  Thank  you. 

Mr.  Chairman,  I  first  of  all  want  to  thank  you  for  putting  to- 
gether these  important  hearings  and  commend  you  for  the  panel- 
ists you  have  put  together  this  morning.  I  am  afraid  that  all  too 
often  public  money  that  is  intended  for  a  very  noble  purpose,  pro- 
viding needy  individuals  with  necessary  legal  services,  is  instead 
being  diverted  into  the  pet  ideological  or  political  causes  advanced 
by  certain  lawyers.  And  this  misuse  of  public  funds  often  hurts  the 
very  sort  of  people  that  the  program  was  intended  to  help. 

One  example  of  that,  I  believe,  is  in  the  welfare  reform.  In  the 
State  of  New  Jersey,  for  example,  it  is  my  understanding  that  legal 
services  brought  a  case  in  which  their  basic  legal  argument  was 
that  there  is  no  rational  basis  for  welfare  reform,  which  is  com- 
pletely the  opposite  of  my  view  and  this  Congress'  view  at  this 
point  in  time  and  in  fact  the  President's  view,  if  you  listen  to  his 
campaign  commercials  a  couple  years  ago.  And  I  was  just  wonder- 
ing if  any  of  the  members  of  the  panel  could  comment  on  their 
opinion  about  legal  services,  vis-a-vis  welfare  reform. 

Mr.  Boehm.  Yes.  I  would  just  make  a  couple  of  points.  You  are 
absolutely  right.  They  have  filed  hundreds  of  cases  on  welfare  re- 
form fighting  it  systematically  around  the  country.  Their  publica- 
tion, Clearinghouse  Review,  that  Howard  Phillips  cited,  this  is  one 
page,  March  1995,  on  the  single  page  they  are  promoting  publica- 
tions that  attack  the  Contract  With  America,  attack  the  Kasse- 
baum  federalism  proposal,  and  she  is  the  Chair  of  the  Senate  com- 
mittee with  jurisdiction,  the  companion  committee  to  your  commit- 
tee, saying  that  her  proposal  is  seriously  flawed. 

They  then  attacked  the  National  Taxpayers  Union  congressional 
ratings.  What  this  has  to  do  with  helping  a  poor  person,  attacking 
a  political  group,  NTU,  a  political  group,  attacking  their  ratings,  is 
beyond  me,  but  this  was  paid  for  entirely  by  Federal  dollars. 

Mr.  Phillips.  Congressman,  on  the  same  point,  over  the  years 
they  have  been  involved  in  the  organization  of  literally  hundreds 
of  chapters  of  the  National  Welfare  Rights  Organization.  Many  of 
the  principal  ideologues  in  the  legal  services  program  have  argued 
for  the  principle  that  welfare  is  a  right  and  that  any  restrictions 
on  it  is  a  problem. 

We  have  just  published  a  report,  "The  Real  Cost  of  the  Legal 
Services  Corporation: — it  just  came  out  so  it  was  not  submitted  in 
advance — A  Two  Trillion  Dollar  Bypass  of  Electoral  Accountabil- 
ity?" And  one  of  the  things  that  it  does  is  focus  heavily  on  the  effort 
of  the  legal  services  program  to  challenge  restrictions  on  welfare, 
whether  it  is  residents  or  illegal  aliens  or  whatever  it  may  be.  And 
it  has  cost  the  American  taxpayer  a  fortune. 

Now,  there  are  liberals  in  Congress,  there  are  conservatives  in 
Congress.  Congress  has  the  power  to  do  whatever  it  wishes  to  on 
welfare  because  it  is  accountable  to  the  American  people.  But  the 
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legal  services  lawyers  are  accountable  only  to  their  local  project 
boards. 

Even  if  you  reform  the  national  corporation,  as  long  as  these 
local  boards  are  receiving  money,  it  has  virtually  no  effect.  And 
these  local  boards  consist  in  many  cases  of  activists  for  ACLU  or 
NOW  or  Planned  Parenthood,  whatever. 

Mr.  Chabot.  We  have  only  got  a  short  period  of  time. 

Mr.  Gekas.  Without  objection,  we  will  receive  that  report  if  the 
gentleman  wishes  to  submit  it. 

Mr.  Phillips.  I  will,  sir. 

Mr.  Gekas.  We  would  like  for  the  record. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman. 

Mr.  Boehm,  I  want  to  ask  you  this.  I  was  interested  in  your  pre- 
pared statement  on  legal  services  when  you  talked  about  the  nu- 
merous lawsuits  legal  services  attorneys  have  filed  to  basically  cap 
prison  populations. 

Mr.  Boehm.  Right. 

Mr.  Chabot.  Which  has  resulted  in  criminals  going  back  out  onto 
our  streets  far  before  their  sentences  were  up  and  in  my  view  en- 
dangering the  public. 

Mr.  Boehm.  Right. 

Mr.  Chabot.  Back  in  my  community,  I  led  the  fight  to  double- 
cell  prisoners  in  our  community.  We  went  to  court  and  won. 

In  the  Subcommittee  on  Crime  of  the  Judiciary  Committee,  we 
had  hearings  where  the  Director  of  the  Bureau  of  Prisons  under 
the  Clinton  administration  said  that  they  strongly  endorsed  double- 
celling  because  it  works  well  and  they  haven't  had  any  problems. 
Yet  legal  services  attorneys  were  fighting  against  double-celling. 
Would  you  like  to  comment  on  that  issue? 

Mr.  Boehm.  Sure.  It  is  part  of  the  overall  pattern.  Given  a  choice 
between  the  law-abiding  indigent  and  the  non-law-abiding  indigent 
on  every  type  of  quasi-criminal  issue,  because  they  are  not  sup- 
posed to  represent  criminal  cases,  whether  it  is  capping,  the  result 
therefore  is  criminals  are  turned  back  to  the  community. 

Well,  what  community  do  they  live  in?  Who  is  the  biggest  victim 
of  the  criminals?  It  is  the  poor.  The  case  that  was  given,  4V2-year 
class  action  suit  in  the  prison,  case  handled  by  Greater  Orlando 
Legal  Services,  they  fought  for  4V-2  years  to  get  HIV-positive  pris- 
oners out  of  a  segregated  medical  ward,  mainstream  them  and  not 
tell  the  other  prisoners  who  was  HIV-positive.  In  the  State  of  Illi- 
nois, by  the  way,  when  they  tried  it,  there  were  100  prisoners  in 
the  first  year  that  became  HIV-positive. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

We  turn  to  the  gentleman  from  South  Carolina,  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

I  am  one  of  the  folks,  I  guess,  here  that  is  fairly  convinced  by 
the  argument  that  the  three  of  you  are  making.  The  only  question 
that  remains  for  me  is  it  possible  to  fence  the  Legal  Services  Cor- 
poration out  of  political  activity?  Is  it  possible  to  devise  a  system 
that  fences  them  out  of  that  political  activity  that  we  find  so  very 
objectionable,  or  is  more  action  needed  than  simply  establishing 
some  criteria  that  they  are  not  supposed  to  cross?  I  wonder  if  you 
would  like  to  comment  on  that,  Mr.  Phillips? 
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Mr.  Phillips.  Congressman,  I  would  respectfully  suggest  that  the 
committee  really  has  only  three  choices.  One  choice  is  zero  funding. 
The  second  choice  is  less  funding.  The  third  choice  is  continue 
things  as  they  are.  Because  no  matter  how  many  restrictions  are 
placed  on  the  program,  history  proves  that  they  are  ignored.  There 
is  always  a  way  to  circumvent  them. 

It  isn't  that  the  law  is  explicitly  violated.  It  is  that  lawyers  have 
free  time.  And  if  anything  seems  to  be  in  conflict  with  the  law,  they 
will  say,  Well,  I  am  contributing  my  time  on  that  issue.  As  long  as 
the  power  of  the  purse  is  vested  in  the  provider  rather  than  the 
consumer,  the  provider  will  determine  which  demand  is  satisfied 
and  the  manner  in  which  it  is  satisfied.  You  can't  have  a  client- 
accountable  system  when  the  power  of  the  purse  is  with  the  lawyer 
and  with  the  lawyer's  project  board. 

Mr.  BOEHM.  If  I  can  just  add  to  that,  if  you  don't  have  a  reform 
that  says  that  the — picking  up  what  Howard  said,  where  client  con- 
trols it — and  the  only  one  I  am  aware  of  is  the  one  proposed  a  num- 
ber of  years  back  by  Henry  Hyde,  and  he  proposed  a  deduction  for 
individual  lawyers  capped  at  a  set  amount  that  they  could  provide 
legal  services  and  take  a  tax  deduction,  the  same  as  people  who  do- 
nate their  vehicle  or  their  time  or  whatever  to  local  charities.  That 
would  mean  poor  people  could  go  into  that  lawyer  and  get  what 
they  need. 

The  poor  person  who  is  fighting  an  environmental  case  or  a 
quota  case  or  something  that  is  not  popular  can  suddenly,  actually 
for  the  first  time  in  30  years,  get  legal  representation.  You  have 
a  segregated  system.  People  with  unpopular  views  with  the  legal 
services  lawyers  don't  get  representation,  no  matter  how  poor  or 
needy.  People  with  liberal  views,  whether  they  be  prisoners  or  peo- 
ple with  an  agenda,  do  get  represented.  And  only  a  reform  that  al- 
lows real  representation  among  the  class  of  poor  people  will  work. 

Mr.  Inglis.  Mr.  Keene. 

Mr.  Keene.  Congressman,  many  of  us  have  wrestled  over  the 
years  with  precisely  that  question,  and  Mr.  Phillips'  comment  on 
the  history  of  attempts  to  fence  this  group  of  people  in  so  that  they 
will  perform  legitimate  as  opposed  to  illegitimate  functions  is  one 
that  has  been  tried  in  many  ways  and  has  not,  to  this  date, 
worked,  is  unlikely  to  work  in  the  future. 

That  is  why  it  has  been  my  suggestion  that  if  it  is  the  desire  of 
Congress  to  find  a  way  to  provide  legal  services,  legitimate  legal 
services  for  legitimate  individual  clients  that  it  can't  be  done  with- 
in the  context  of  this  framework  that  has  been  set  up. 

I  think  you  have  to  cut  the  funding  of  the  Legal  Services  Cor- 
poration to  zero  and  start  over.  Sometimes  the  best  thing  to  do  is 
to  start  over  because  sometimes  things  can't  be  fixed. 

Mr.  Gekas.  Will  the  gentleman  yield  for  a  moment? 

Mr.  KEENE.  I  think  what  we  have  here  is  something  that  can't 
be  fixed. 

Mr.  Gekas.  Will  the  gentleman  yield? 

Just  to  follow  up> — how  about  block  grants? 

Mr.  PHILLIPS.  I  would  argue  that  block  grants  simply  preserve 
the  present  program,  but  further  reduce  accountability.  The  block 
grants  in  effect  would  continue  going. 
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Unless  you  said  the  block  grants  are  to  be  used  to  reimburse  at- 
torneys in  private  practice,  as  long  as  you  preserve  the  present 
nonprofit  corporation  structure  of  these  323  local  entities,  a  block 
grant  approach  would  worsen,  rather  than  alleviate  the  lack  of  ac- 
countability. 

Mr.  Gekas.  How  about  block  grants  without  the  private  corpora- 
tion? 

Mr.  Inglis.  If  I  may  sharpen  that  a  little  bit,  Mr.  Chairman, 
what  about  block  grants  that  are  given  to  a  State  to  competitively 
bid  for  providers  with  a  list  of  items  that  this  is  what  these  bidders 
may  do.  They  may  represent  poor  people  in  child  custody  proceed- 
ings, they  may  represent — and  have  a  list,  a  menu  of  options  that 
these  are  things  that  we  find  to  be  legitimate  legal  services. 

Mr.  Phillips.  Congressman,  respectfully  I  would  disagree  with 
the  block  grant  orthodoxy.  In  good-faith  people  argue  for  block 
grants  on  the  grounds  that  it  brings  government  closer  to  the  peo- 
ple. I  would  argue  that  it  removes  government  one  step  further  be- 
cause he  who  pays  the  piper  does  call  the  tune,  and  if  the  money 
derives  from  Federal  tax  sources,  Congress  is  accountable  and  re- 
sponsible for  its  expenditure. 

I  think  the  choice  is  either  not  to  collect  the  money  in  the  first 
place  and  leave  it  to  the  States  and  the  people  or  to  run  it  under 
Federal  auspices. 

Mr.  Inglis.  Mr.  Keene,  did  you  want  to  say  something? 

Mr.  Keene.  Yes,  let  me  say  two  things  just  very  briefly  about 
that.  As  a  general  proposition  while  those  programs,  while  those 
problems  that  Mr.  Phillips  delineates  are  indeed  real  that  if  you 
are  going  to  have  a  program  of  this  case,  my  general  view  is  the 
closer  to  the  people  you  can  put  it,  the  better  off  you  are. 

So  given  a  choice  between  the  two,  I  would  prefer  the  block 
grants  to  the  current  system,  but  any  program  has  to  address  some 
of  the  problems  that  were  raised  here,  specifically  the  mixing  of 
funds,  the  argument  that  you  are  doing  these  things  on  your  own 
time.  If  you  are  going  to  limit  people  to  certain  activities,  they  have 
to  be  limited  to  those  activities  and  there  can't  be  loopholes,  wheth- 
er it  is  the  State  or  the  Federal  Government. 

Second,  the  Hyde  approach  earlier  was  mentioned  and  I  think 
that  what  he  was  trying  to  do  was  move  toward  a  situation  which 
essentially  privatizes  the  provision  of  legal  services,  which  is  the 
only  way  to  ultimately  solve  it.  And  in  some  ways,  as  Congressman 
Scott  argued  earlier,  sure,  it  is  more  efficient  for  the  fellow  to  go 
out  and  get  a  Federal  grant,  sure,  it  is  messier,  but  this  country 
has  millions  and  millions  of  people  in  all  professions  who  do  in  fact 
donate.  Charity  does  in  fact  work.  And  privatizing  things  some- 
times leads  to  better,  rather  than  worse,  services. 

Mr.  Inglis.  Thank  you. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

I  would  ask  the  panel  if  any  one  of  them  or  all  of  them  can  re- 
main to  monitor  the  rest  of  the  hearings  and  then  be  available  for 
particularly  a  question  that  perhaps  Mr.  Reed  feels  is  unanswered 
in  the  colloquy  with  Mr.  Phillips,  we  would  be  grateful.  But  right 
now  we  end  this  panel. 

For  the  next  panel,  we  bring  to  the  table  our  colleagues,  Mr. 
Stenholm  of  Texas  and  Mr.  Gillmor  of  Ohio. 
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Mr.  Stenholm,  Mr.  Gillmor. 

Mr.  Reed.  Mr.  Chairman,  if  I  may  for  the  record. 

Mr.  Gekas.  The  gentleman  is  recognized. 

Mr.  Reed.  Just  for  the  record,  to  clarify  a  point  that  was  raised 
in  the  colloquy,  as  we  all  understand,  the  LSC  may  not  represent 
individuals  in  criminal  cases,  so  they  do  not  represent  drug  traf- 
fickers, and  it  is  the  policy  of  the  Legal  Services  Corporation  not 
to  represent  convicted  drug  dealers  in  housing  cases.  I  would  like 
that  to  be  put  in  the  record. 

Mr.  Gekas.  We  may  have  a  counter  to  that  from  some  of  the  evi- 
dence we  have,  but  for  the  record  we  accept  the  gentleman's  state- 
ment. 

Mr.  Reed.  Thank  you. 

Mr.  Gekas.  We  now  recognize  the  gentleman  from  Ohio,  Mr. 
Gillmor. 

STATEMENT  OF  HON.  PAUL  E.  GILLMOR,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Gillmor.  Thank  you  very  much,  Mr.  Chairman,  and  I  appre- 
ciate the  time  you  have  given  me,  and  I  appreciate  it  because  we 
talked  last  night  about  the  very  tough  schedule  you  have. 

I  am  here  in  support  of  reform  in  the  Legal  Services  Corporation 
and  I  want  to  introduce  to  the  panel  two  constituents  of  mine  who 
are  on  your  next  panel,  Ms.  Jodie  Stearns,  and  Ms.  Judy  Mauch 
from  Fremont,  OH,  whose  family  members  are  well-respected  farm- 
ers in  our  area. 

Mr.  Gekas.  From  Lindsey,  OH. 

Mr.  Gillmor.  Yes,  that  is  a  suburb  of  Fremont.  They  have  been 
very  active  in  both  State  and  national  farm  groups.  Jodie  Stearns 
has  represented  a  number  of  farmers  in  our  area  who  have  had  tre- 
mendous problems  with  the  abuses  and  excesses  of  the  Legal  Serv- 
ices Corporation.  So  I  would  commend  their  testimony  to  you. 

I  would  simply  add  that  there  are  victims  in  this  situation,  but 
in  our  case,  the  victims  are  the  farmers  who  are  the  victims  of  a 
politically  activist  Legal  Services  Corporation.  And  I  thank  you  for 
your  time. 

Mr.  Gekas.  I  thank  the  gentleman. 

The  gentleman  from  Texas  is  recognized. 

STATEMENT  OF  HON.  CHARLES  W.  STENHOLM,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Stenholm.  Thank  you,  Mr.  Chairman.  I  appreciate  very 
much  your  indulgence  in  a  few  additional  remarks  on  my  behalf, 
and  this  opportunity  to  set  the  record  straight. 

As  you  know,  I  was  unable  to  attend  the  May  16  hearing  to  ex- 
press my  strong  desire  to  significantly  reform  the  Legal  Services 
Corporation;  therefore,  Representative  Bill  McCollum  of  Florida 
submitted  my  testimony  for  me.  Part  of  my  testimony  included 
testimonials  from  individuals  who  have  had  less  than  positive  expe- 
rience with  tne  Legal  Services  Corporation  grantees. 

In  particular,  I  made  reference  to  a  family  fruit  farmer  in  Cali- 
fornia, Gerawan  Farming.  It  has  come  to  my  attention  that  when 
Alex  Forger,  President  of  LSC,  was  testifying  with  some  of  his 
Board  members,  Mr.  Eakeley  and  Mr.  Smegal,  reference  was  made 
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by  these  Board  members  that  in  this  particular  case  I  was  not  con- 
veying an  accurate  impression  to  your  subcommittee. 

I  take  strong  exception  to  this  inference,  particularly  since  it  was 
also  picked  up  in  the  press  and  I  would  like  to  present  the  facts 
of  the  case  for  the  record.  When  it  was  inferred  that  I  was  not 
speaking  the  truth  to  this  subcommittee,  I  was  worried  and  con- 
cerned, so  I  have  gone  quite  extensively  into  the  record.  Therefore, 
I  am  submitting  a  copy  of  the  final  judgment  on  this  case  for  your 
information. 

Mr.  Gekas.  Without  objection,  the  items  will  be  accepted  for  the 
record. 

[The  information  follows:] 
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THE  COURT:   I  want  the  code. 

MR.  KANZ:   All  right. 

THE  COURT:   So  that  if  his  knowledge  is 
contested,  I  can  make  the  determination. 

Please  proceed  and  call  another 
witness . 

MR.  KANZ:   Your  Honor,  could  we  have  a 
side  bar? 

THE  COURT;   No,  call  another  witness. 
Well,  it's  time  for  a  recess. 

MR.  KANZ:   Thank  you,  Your  Honor. 

THE  COURT:   We'll  take  the  recess  until 
a  quarter  to  11:00. 

(Whereupon  the  jury  was  excused,  and 
the  following  proceedings  were  held  outside  their 
presence: ) 

THE  COURT:   You  wanted  a  side  ba'r, 
you're  going  to  get  a  side  bar.   You  insisted  on 
bringing  this  case  to  trial,  and  you're  not  ready 
to  go  to  trial.   You  haven't  even  gone  through  the 
records,  you  don't  know  what  your  case  is  all 
about.   You're  calling  witnesses  from  the  wrong 
entities,  and  you  ought  to  be  ashamed  of 
yourself.   These  people  really  need  your  help. 
They're  depending  on  you,  and  you're  absolutely 
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letting  them  down. 

Now,  you've  got  another  issue  here  that 
this  jury  is  going  to  have  to  deal  with.   You  have 
a  camp  that  the  defendants  contend  was  remodeled 
in  1988.   They  have  a  videotape  to  prove  it.   I 
viewed  that  videotape  last  night.   I'm  not  saying 
that  that  evidence  is  going  to  come  in,  but  I'm 
convinced  that  in  April  of  1988,  that  camp  was  in 
good  shape.   Obviously,  if  you  put  30  people  in  a 
place  that  was  designed  for  10,  the  thing  is  going 
to  go  downhill. 

The  issue  then  becomes  what  is  the 
obligation  of  the  owner?   Does  the  owner  have  to 
go  in  and  repair  it,  can  the  owner  close  it  down? 
And  you  people  are  going  along,  just  assuming  that 
simply  because  food  is  left  on  the  table,  the 
owner  is  supposed  to  provide  maid  service:   You 
assume  that  simply  because  the  light  bulb  burns 
out,  the  owner  is  supposed  to  provide  the  light 
bulb.   There's  no  rental  agreement  here.   Whose 
obligation  is  it  to  do  those  things?   Is  there  any 
implication  or  presumption  as  to  what  the  duties 
are? 

You  people  seem  to  think  that  simply 
because  you  throw  your  hat  in  the  courtroom*  *  *. 
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THE  COURT:   The  upper  right-hand  corner 
on  the  first  page  says  "HP  Ag  Pump". 

MR.  KANZ:   All  right,  then  our  pages  are 
different  here.   There  is  one  for  Fernand  Pump, 
but  the  remainder  of  them  are  for  each  of  the  four 
dwellings.   There's  two  pages  that  go  to  each  of 
the  four  dwellings,  and  on  those  in  the  upper 
right-hand  corner,  the  box  entitled  "Project,"  it 
states,  "SFR  for  farm  help." 

THE  COURT:   Well,  I  would  have  to  have 
the  person  who  worked  in  this  office  and  who 
issued  this  permit  to  tell  me  that.   That  can  be  a 
shorthand  for  a  labor  camp  building. 

MR.  KANZ:   Your  Honor  --  well,  all  I  can 
say  -- 

THE  COURT:   See,  you  want  me  to  make 
these  quantum  leaps.   You  want  me  to  say  that  SFR 
for  farm  help  number  101,  102,  103  isn't  for  a 
labor  camp,  and  you  have  no  evidence  of  that. 

MR.  KANZ:   Mr.  Fernandez  can  testify  — 

THE  COURT:   Mr.  Fernandez  did  not  work 
in  this  office,  and  that's  what  I  can't  understand 
about  you  people.   I  don't  consider  the  people  who 
work  for  Fresno  County  a  bunch  of  crooks.   I  would 
expect  them  to  come  here  and  testify  honestly,  and 
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I  don't  know  why  you  don't  have  them  here. 

MR.  KANZ:   Your  Honor,  the 
defendants  -- 

THE  COURT:   Is  it  because  Hernandez  is 
also  Hispanic,  you  bring  him  in  because  you  think 
he'll  give  favorable  testimony  whether  it's  true 
or  untrue? 

MR.  KANZ:   No,  Your  Honor,  we  have  been 
led  to  believe  --   % 

THE  COURT:   I'm  not  going  to  accept  his 
testimony  as  to  what  this  permit  means.   Now,  do 
you  understand  that? 

MR.  KANZ:   All  right,  then  let  me  go  on 
to  the  next  issue. 

THE  COURT:   All  right. 

MR.  KANZ:   The  next  issue  has  to  do  with 
and  we  discussed  this  to  some  extent,  the" 
determination  as  to  whether  or  not  the  dwellings 
were  in  --  whether  they  were  untenantable  or 
uninhabitable. 

THE  COURT:   Let  me  read  you  a  section 
out  of  the  Federal  Rules  of  Evidence.   Section  701 
provides:   "If  the  witness  is  not  testifying  as  an 
expert,  the  witness'  testimony  in  the  form  of 
opinions  is  limited  to  those  opinions  which  are*  *  * 
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of  the  Fresno  County  Public  Works  Department,  but 
rather,  in  looking  on  the  face  of  this  permit  with 
his  expertise  and  experience  — 

THE  COURT:   He  had  no  expertise  and 
experience  in  building,  Counsel. 

MS.  BRAFF-GUAJARDO:   But  we  believed  — 

THE  COURT:   He  had  no  expertise  in 
building.   There's  a  difference  between  an 
expertise  in  inspecting  existing  housing  and  an 
expertise  in  building.. 

MS.  BRAFF-GUAJARDO:   We  did  not  believe 
that  it  was  necessary  — 

THE  COURT:   I  don't  care  whether  you 
believed  him  or  not.   The  question  is  whether  in 
the  ordinary  course  of  business  and  in  the 
exercise  of  common  sense  you  should  have  believed 
it.   Now,  this  is  another  example  where  ybu  people 
rushed  this  case  to  trial  without  being  ready. 
And  in  view  of  the  objection,  I'm  going  to  deny 
the  testimony.   Please  bring  in  the  jury.   Will 
the  witness  take  the  stand. 

(Whereupon  the  jury  returned  to  the 
courtroom,  and  the  following  proceedings  were  held 
in  their  presence:) 

THE  COURT:   Proceed.*  *  * 
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saved  --  well,  at  least  two  hours  so  far.   God 
knows  how  much  more  time. 

MR.  KANZ:   I  agree  with  you,  Your  Honor. 

THE  COURT:   That  is  a  responsibility  of 
counsel.   Counsel  has  a  duty  to  prepare  a  case  and 
present  it  to  the  best  of  their  ability  and  most 
favorable  to  the  client,  but  they  also  have  to 
remember  that  the  trier  of  facts  are  human 
beings.   And  they  hgve  all  the  foibles  of  human 
beings,  and  this  jury  is  now  sitting  here  on  the 
15th  day  and  they're  just  bored  to  death.   I  don't 
know  what  will  happen  when  they  go  out.   I  don't 
know  who  they're  mad  at.   They  may  be  mad  at  me 
for  all  I  know.   But  I  can  assure  you  they're 
mad. 

MR.  KANZ:   Thank  you,  Your  Honor. 

(Recess . ) 

THE  COURT:   Mr.  Sweet,  some  of  the 
jurors  were  complaining  they  could  not  hear  you. 
Please  speak  up  so  that  you  might  be  heard. 

Please  proceed. 

MR.  KANZ:   Yes,  Your  Honor. 
Q.    Just  a  few  more  questions,  Mr.  Sweet.   I'd 
like  you  to  refer  to  Exhibit  31-16.   And  I  would 
like  you  to  tell  me,  if  you  can,  what  year  that*  *  *• 
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2917 


Fresno,  California 


July  9,  1992 
9:03  a.m. 


(Whereupon  the  following  proceedings 
were  held  outside  the  presence  of  the  jury:) 

THE  COURT:   Good  morning,  ladies  and 
gentlemen . 

Well,  first,  we  have  the  morning  mail. 
Plaintiff  has  filed'  two  motions.   The  first  one 
has  to  do  with  testimony ■ concerning  employees  of 
the  plaintiffs'  law  firm  from  allegedly  attempting 
to  prevent  the  defendants'  employees  from  entering 
the  labor  camp  for  purposes  of  repair. 

This  is  one  of  the  baldest,  most 
astonishing  motions  I've  ever  heard  in  my  life. 
Here,  the  plaintiffs  are  in  court  complaining 
about  the  fact  that  the  labor  camp  was  not 
repaired,  and  the  defendants  say,  "We  came  to 
repair  it  and  the  plaintiffs'  officials  told  us  we 
couldn't  come  in." 

You  can't  be  serious  with  this  motion, 
can  you,  Mr.  Kanz? 

MR.  KANZ:   Well,  Your  Honor,  two  points 
that  I  can  make.   One  is  that  the  allegation  is, 
even  if  true,  happened  on  two  days. 
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THE  COURT:  Mr.  Kanz ,  what  difference 
does  it  make  when  it  happens?  The  lawyers  were 
the  agents  of  the  plaintiffs. 

MR.  KANZ:   I  understand,  Your  Honor. 

THE  COURT:   They  were  acting  for  the 
plaintiffs.   And  how  can  you,  on  the  one  hand, 
claim  the  right  to  bring  a  lawsuit,  and  on  the 
other  hand,  attempt  to  prevent  the  plaintiffs  from 
doing  the  things  that  you  were  complaining  they 
weren't  doing? 

MR.  KANZ:   I  understand  those  were  ther 
allegations . 

THE  COURT:   And  I  will  allow  the 
testimony . 

MR.  KANZ:   All  right,  Your  Honor,  but 
that  will  require  us  to  bring  some  rebuttal  on 
that. 

THE  COURT:   Well,  I  don't  care  what  it 
requires.   I'm  not  basing  my  motion  on  how  long  it 
prolongs  the  trial.   In  fact,  I  am  reluctantly 
committed  to  the  fact  that  I  will  probably  spend 
the  rest  of  my  life  with  this  case,  but  I  can't 
base  my  decision  on  motions  with  regard  to  how 
long  it  will  prolong  the  trial. 

The  next  motion  has  to  do  with  the  use*  *  *. 
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On  March  29,  1991,  the  court  heard  the  application  for  a 
temporary  restraining  order  by  plaintiffs  Mario  Rosales  Farias, 
Rafael  Valencia,  and  Manuel  Estrada  Negrete.   Upon  due 
consideration  of  the  written  and  oral  arguments  of  the  parties, 
the  court  now  enters  its  order  denying  the  application  as  set 
forth  herein. 

By  this  application,  plaintiffs  seek  a  temporary 
restraining  order  (1)  to  regain  possession  of  the  labor  camp  in 
which  they  lived;  (2)  to  restore  plaintiffs'  furnishings;  and  (3) 
to  restrain  defendants  from  again  evicting  plaintiffs . 

The  standard  governing  the  issuance  of  injunctive  relief 
was  reiterated  in  City  of  Tenakee  Springs  v.  Block,  778  F.2d 
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1402,  1407  (9th  Cir.  1985).   Essentially,  there  are  two  tests: 

The  first  test  requires  that  a  court  find  (1)  the 
moving  party  will  suffer  irreparable  injury  if  the 
injunctive  relief  is  not  granted;  (2)  there  is  a 
substantial  likelihood  that  the  moving  party  will 
succeed  on  the  merits;  (3)  in  balancing  the 
equities  the  nonmoving  party  will  not  be  harmed 
more  than  the  moving  party  is  helped;  (4)  granting 
injunctive  relief  is  in  the  public  interest. 
Martin  v.  International  Olympic  Committee,  740 
F.2d  670,  674-75  (9th  Cir.  1984).   The  second  test 
requires  the  moving  party  to  demonstrate  either 

(1)  a  combination  of  probable  success  on  the 
merits  and  the  possibility  of  irreparable  harm;  or 

(2)  that  serious  questions  are  raised  and  the 
balance  of  hardship  tips  sharply  in  his  favor. 
Id.  at  675. 

The  Ninth  Circuit  has  determined  that  these  two  tests  are 

not  separate,  but  are  "the  outer  reaches  of  a  single  continuum." 

Ig\  at  1407;  Lopez  v.  Heckler.  713  F.2d  1432,  1435  (9th  Cir.), 

rev'd  on  other  grounds,  463  U.S.  1328  (1983).   The  Ninth  Circuit 


has  held  that  the  difference  between  the  two  formulations  is 
insignificant  and  accepts  either  one  as  satisfactory.   Benda  v. 
Grand  Lodge  of  I AM.  584  F.2d  308,  315  (9th  Cir.  1978),  cert. 


dismissed.  441  U.S.  937  (1979).   However,  at  no  point  in  the 


"continuum"  is  the  court  "bound  to  decide  doubtful  questions  of 
law."   Dvmo  Industries,  Inc.  v.  Tapeprinter,  Inc..  326  F.2d  141, 
143  (9th  Cir.  1965). 

The  court  finds  in  the  instant  case  that  plaintiffs  have 
not  met  the  requirements  that  must  be  satisfied  for  the  granting 
of  a  temporary  restraining  order.   First,  plaintiffs  have  not 
demonstrated  a  likelihood  of  success  on  the  merits.   Regardless 
of  whether  a  landlord-tenant  relationship  existed  between 
plaintiffs  and  defendants,  plaintiffs  received  due  process:   a 
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thirty-day  notice  of  eviction.   Plaintiffs  have  failed  to 
demonstrate  why  they  must  be  allowed  to  return  to  the  labor  camp 
in  order  to  challenge  the  allegedly  wrongful  conduct  of  the 
defendants . 

Moreover,  plaintiffs  have  not  demonstrated  that  they  are 
likely  to  succeed  on  their  claim  for  retaliatory  eviction.   While 
plaintiffs  do  assert  that  their  eviction  was  in  retaliation  for 
their  speaking  to  the  media,  filing  an  admins itrative  claim,  and 
filing  a  federal  complaint,  defendants  have  submitted 
declarations  in  support  of  their  position  that  the  labor  camp  was 
closed  because  of  the  increased  cost  of  maintenance.   Defendants' 
position  is  consistent  with  a  Department  of  Labor  poster 
indicating  that  defendants  would  not  be  providing  housing  to 
workers  from  February  to  June  of  1991. 

Second,  plaintiffs  have  not  established  irreparable 
injury.   The  injuries  alleged  by  plaintiffs  are  adequately 
compensated  by  damages.   In  addition,  plaintiffs  have  failed  to 
demonstrate  that  the  labor  camp  is  the  only  available  residence 
for  plaintiffs.   Moreover,  the  court  finds  unpersuasive 
plaintiffs'  argument  that  they  need  not  show  irreparable  injury 
because  Business  and  Professions  Code  section  17203  provides  for 
injunctive  relief  as  a  possible  remedy.   The  cases  cited  by 
plaintiffs  address  federal  legislation  in  which  the  Ninth  Circuit 
found  a  specific  intent  by  Congress  to  remove  from  the  courts  the 
discretion  in  determining  the  availability  of  injunctive  relief. 
Plaintiffs  herein  have  made  no  showing  of  such  a  legislative 
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intent  in  the  enactment  of  section  17203. 

Finally,  in  balancing  the  hardships,  the  court  recognizes 
the  burden  to  be  borne  by  plaintiffs.   However,  the  plaintiffs 
have  not  demonstrated  that  the  defendants  are  under  an  obligation 
to  relieve  plaintiffs  of  that  burden. 

ACCORDINGLY,  IT  IS  ORDERED  that  plaintiffs'  application 
for  a  temporary  restraining  order  is  denied. 


DATED:   March  2-*}  1991 
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Editorial  Response 

By  Representative  Charles  Stenhqlm  (D-TX) 

June  12,  1995 

The  May  25,  1995  USA  TODAY  editorial  has  inaccurately  portrayed 
a  significant  court  case  in  an  effort  to  argue  against  reform  of  the 
Legal  Services  Corporation  (LSC) .   In  this  particular  case,  charges 
were  filed  against  farmers  by  the  California  Rural  Legal  Assistance 
(CRLA) .   Despite  USA  TODAY ' s  admonition  to  check  the  facts,  several 
points  are  worth  noting: 

1)   The  farmers  won  nine  out  of  the  11  causes  of  action;  2) 
several  claims  were  dismissed  even  before  the  trial  began,  3)   of 
the  six  claims  referred  to  the  jury,  the  jury  found  for  the  farmers 
on  five,-  and,  4)   contrary  to  your  editorial,  the  jury  foreman 
stated  in  a  letter  dated  May  30,  1995,  "I  can  honestly  say  that  I 
and  the  rest  of  the  jurors  were  appalled  by  the  actions  of  the  CRLA. 
.  .It  seemed  that  the  CRLA  was  trying  to  drag  this  trial  on  for  the 
simple  reason  of  draining  [the  farmers']  finances.  The  trial  was 
definitely  a  waste  of  taxpayers'  dollars  and  my  and  the  other 
jurors'  time . " 

Even  though  the  judge  found  in  favor  of  the  plaintiffs  on  one 
of  the  claims,  he  harshly  criticized  CRLA  for  lack  of  preparation 
and  lack  of  effectiveness  on  behalf  of  their  clients,  and  for  filing 
"astonishing"  motions.   When  all  was  said  and  done,  the  plaintiffs 
were  awarded  less  money  than  they  would  have  received  had  they 
accepted  the  farmers  initial  settlement  offer. 

This  type  of  case  not  withstanding,  I  remain  committed  to  the 
policy  of  providing  legal  representation  to  the  poor  in  cases  such 
as  domestic  violence  and  housing.   That's  why  again  this  year  I  have 
been  working  with  Representative  Bill  McCollum  (R-FL)  on  reforms 
which  will  help  restore  the  LSC  to  its  original  Congressional 
intent .   I  appreciate  this  opportunity  to  set  the  record  straight  so 
that  your  readers  can  base  their  views  on  the  facts. 


\  ■  THURSDAY.  MAY  25.  1 995  •  USA  TODAY 
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Today's  debate:  JUSTICE  FOR  THE  POOR 

Legal  Services  attacked 
just  for  doing  good  job 


ial  Services  Corp.  s  ability  to  give 
he  poor  their  day  In  court. 

Are  legal  services  to  the  poor  just  another 
axpayer  rip-off? 

You'd  think  so  from  the  flak  they're  tak- 
ng  lately  in  Congress,  where  there's  a  drive 
:o  wipe  the  program  out 

Typical  is  the  complaint  from  a  Califor- 
nia family  farmer  who  wrote  Congress 
;omplaining  about  a  Legal  Services  Corp. 
suit  to  "force  our  family  into  signing  a  col- 
lective bargaining  agreement" 

"Virtually  each  of  the  jurors  expressed 
their  disgust  over  taxpayer  dollars  being 
used  to  finance  such  frivolous  lawsuits." 
His  letter  was  presented  at  a  House  hearing 
last  week  on  GOP  plans  to  cancel  the  $415 
million  a  year  program  within  two  years. 

Only,  like  most  such  horror  stories  about 
Legal  Services,  the  farmer's  letter  has  a  hole 
in  it  —  the  facts. 

The  7,000-acre  family  farm  is  worth  $40 
million-plus,  according  to  news  reports. 
And  the  disgusted  jury  sided  with  the  plain- 
tiffs —  migrant  workers. 

They  found  the  farm  had  illegally  packed 
up  to  35  workers  into  houses  meant  for  10, 
backing  sewage  from  an  overloaded  sepnc 
system  into  the  housing,  which  was  infest- 
ed with  roaches,  flies  and  mice.  The  farm 
also  violated  safety  laws  by  cramming  up 
to  25  workers  into  small  vans  to  take  them 
to  the  fields,  charging  each  $3. 


The  jury  awarded  the  seven  plaintiffs 
$6,000  each,  then  tacked  on  $4,000  each  for 
the  farm's  violation  of  state  wage  laws. 

That's  what  Legal  Services  is  supposed  | 
to  do.  Created  under  President  Nixon  be-  1 
cause  millions  of  people  lacked  legal  aid,  its 
job  is  to  help  balance  the  scales  in  a  justice 
system  where  money  is  pow-r  —  a  prob- 
lem anyone  who  has  considered  going  to 
court  knows  welL 

A  third  of  the  1.7  million  cases  each  year 
deal  with  family  matters.  Poor  women,  es- 
pecially, seek  out  its  320  programs  for  pro- 
tection from  spouse  abuse  and  help  with  di- 
vorce, custody  and  spousal  support 

Another  22%  of  cases  deal  with  housing, 
like  the  help  given  victims  of  last  year's 
floods  so  they  wouldn't  lose  their  homes 
for  missing  a  few  payments. 

Another  fifth  of  cases  involve  helping 
people  secure  public  benefits,  most  often 
the  elderly,  the  disabled  and  children. 

Legal  aid  lawyers  also  help  the  poor  set-  k 
tie  debts,  recover  money  taken  by  fraud 
and  combat  job  discrimination,  among 
other  problems. 

That  can  be  upsetting.  To  landlords.  To 
some  husbands  and  fathers.  To  state  and 
local  officials  And  now  to  Congress. 

But  Legal  Services  lawyers  don't  make 
the  law.  They  just  make  sure  it's  enforced 
fairly.  And  they  win  because  the  law  is  on 
their  side.  They  take  only  8%  of  their  cases 
to  court  but  win  80%  of  those  they  do. 

Legal  Services  isn't  under  attack  for  fail- 
ing to  do  its  job.  If  s  under  attack  for  doing 
that  job  welL  Can't  Congress  simply  stand 
up  for  equality  under  the  law? 
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It's  a  good  idea  gone  bad 


OPPOSING  VIEW 


Legal  Ser- 
vices Corp. 

no  longer  meets  its  mandate.  It 

should  die. 


By  Steve  Lament 

Ever  wonder  why  some  prisoners  have 
cushy  amenities  such  as  cable  TV,  why 
evicting  drug  dealers  from  housing  projects 
is  so  difficult,  or  why  reforming  the  welfare 
system  is  taking  so  long?  Well  wonder  no 
more.  We  have  the  Legal  Services  Corp.  to 
blame. 

Possibly  the  worst  part  is  that  the  LSC,  a 
private,  non-profit  organization,  is  funded 
by  your  federal  tax  dollars,  $415  million  in 
1995  and  a  total  of  $5  billion  since  1974. 

In  light  of  its  controversial  activities  and 
the  great  need  to  cut  wasteful  spending  and 
shift  power  and  money  back  to  local  gov- 
ernments and  the  people,  the  House  Budg- 
et Committee  has  recommended  phasing 
out  the  LSC  by  1999. 

Importantly,  the  legal  needs  of  the  poor 
will  still  be  met  in  the  absence  of  the  LSC. 
Last  year,  for  example,  state  and  local  gov- 
ernments, bar  associations,  and  founda- 
tions provided  more  than  $240  million  to 
legal  services  programs  for  the  poor.  Addi- 
tionally, lawyers  routinely  provide  tens  of 
millions  of  dollars  in  free  services  for  those 


in  need. 

The  LSC  is  the  perfect  example  of  a  well- 
intended  idea  not  meeting  expectations: 

Social  reformers:  More  often  than  not, 
LSC-runded  lawyers  see  themselves  as  so- 
cial reformers,  rather  than  advocates  for 
the  most  needy  in  our  society  —  abused 
women  and  children.  Whether  it  is  helping 
fathers  avoid  paying  child  support  or  forc- 
ing states  to  provide  reimbursement  for 
sex-change  operations,  the  LSC  has  foiled 
to  fulfill  its  mandate  to  help  the  poor. 

Welfare  status  quo:~The  LSC-funded 
lawyers  have  defended  the  status  quo  wel- 
fare system  through  a  vigorous  campaign 
of  class  action  lawsuits  in  order  to  add  a 
permanent  right  to  receive  welfare  into  the 
Constitution.  For  example,  an  LSC  grantee 
in  New  Jersey  has  hampered  the  state's  ef- 
forts to  reform  its  failed  welfare  system. 

Lack  of  oversight  Oversight  of  the  mon- 
ey given  to  grantees  has  dropped  precipi- 
tously since  the  Clinton  administration 
cleaned  house  at  the  LSC.  (Two  years  ago 
over  1 50  on-site  program  audits  took  place, 
compared  with  fewer  than  10  this  past 
year.) 

The  Legal  Services  Corp.  has  strayed  so 
far  from  its  mandate  it  no  longer  deserves 
tax  dollars  and  should  be  phased  out 

Rep.  Steve  Largent,  R-Okla.,  is  a  member  of 
the  House  Budget  Committee. 


I 
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June  7.    I99r> 


To  Whom  It  Nay  Concern, 

I'his  letter  Is  to  notify  you  that  c  nerved    on  the  Jury 
regarding  the  farm  workore  verses  the  8ertt<r>an    family. 
Our  verdict  was  unanimous  and  we  reached  a  decision  in 
favor  of  Mike  eerawan  and  his  family. 

C  understand  that  our  verdict  has  been  grossly 
misinterpreted  and  I  am  writing  to  eet  the  record 
straight. 

I  also  want  to  say  that  it  was  apparent    for  me  from  day 
one  of  the  trtal  that  it  was  a  clear  waste  of  tax  payers 
dollars  as  the  attorney's  for  the  C.R.I. A.  coached  their 
witness's  and  continually  went  over  the  same  material  in 
several  different  ways.   It  was  also  frustrating  as  we 
were  told  that  the  trial  would  only  be  .shout:  t!>  day3  and 
it  went  on  more  like  about  IS  weeks.   Ue  all  felt  that 
the  C.K.t.A.  did  not  really  have  a  case  and  that  a  lot  of 
their  evidence  looked  as  though  it  was  created  and  was 
questionable.   It  is  a  shame  that  the  (ierawan  family  had 
to  suffer  through  all  of  the  trial  and  publication 
regarding  this  case  only  ho  have  the  decision  appealed 
and  to  take  our  decision  and  try  to  make  a  complete  lie 
out  of  it. 

I  trust  this  information  is  helpful  and  in  the  event  you 
need  any  further  assistance  please  let  me  know. 


Sincerely , 
Frankie  Mtrcir 
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MIKE  GERAWAN  MAY  3e,  1995 

GE ROWAN  FARMING 

P.O.  BOX  1249 

REEDLEY,  CALIF. 

93654 

DEAR  MIKE, 

THE  FOLLOWING  IS  MY  PERSONAL  ASSESMENT  OF  THE  TRIAL  THAT  THE 
CALIFORNIA  RURAL  LEGAL  SERVICE  TOOK  YOUR  FAMILY  TO  TASK  ON. 

FIRST  OF  ALL  I  WANT  TO  GIVE  YOU  A  LITTLE  BACKGROUND  OF  MY 
FORMAL  EDUCATION  AND  WORK  EXPERIENCE. 

I  GRADUATED  FROM  CALIFORNIA  STATE  UNIVERSITY  OF  STANISLAUS  IN 
1976  WITH  A  DEGREE  IN  SOCIAL  SCIENCE  WITH  EMPHASIS  OF 
ADMINISTRAION  OF  JUSTICE.   AT  THAT  TIME  I  HAD  WORKED  FOR 
THORSEN'S  INC.,  A  PLUMBING  AND  SHEETMETAL  COMPANY  SINCE  1969. 
I  AM  CURRENTLY  THEIR  PURCHASE  AGENT  AFTER  WORKING  MY  WAY  UP 
IN  THE  COMPANY. 

THE  FIRST  WEEK  OF  THE  TRIAL  I  THOUGHT  THAT  THIS  WAS  A  CASE  OF 
A  LARGE  LANDOWNER  EXPLOITING  MIGRANT  WORKERS,  BUT  THIS  WAS 
NOT  THE  CASE  AS  DOCUMENTED  BY  OUR  VERDICT  OF  NOT  GUILTY  ON 
TEN  OF  THE  ELEVEN  COUNTS  AGAINST  GERAWAN  FARMS. 

I  WAS  SELECTED  BY  THE  JURY  TO  BE  THE  FORMAN  AND  I  CAN 
HONESTLY  SAY  THAT  THE  I  AND  THE  REST  OF  THE  JURORS  WERE 
APPALLED  BY  THE  ACTIONS  OF  THE  CRLA.   THE  METICULOUS 
QUESTIONS  BY  THE  CRLA  WERE  FRIVOLOUS  AND  SOMEWHAT  RIDICULOUS. 
IT  SEEMED  THAT  THE  CRLA  WAS  TRYING  TO  DRAG  THIS  TRIAL  ON  FOR 
THE  SIMPLE  REASON  OF  DRAINING  GERAWAN  FARMS  FINANCES.   THE 
CASE  OBVIOUSLY  WAS  A  SET  UP  BY  THE  CRLA  TO  FURTHER  THEIR 
CAUSE  OF  WHICH  I  STILL  DO  NOT  COMPREHEND. 

IMAGINE  IF  A  SMALL  FARMER  HAD  TO  GO  AGAINST  THE  CRLA.   HE 
PROBABLY  COULD  NOT  AFFORD  TO  DEFEND  HIMSELF  AND  WOULD  PAY  THE 
EXTORTION  FINES  EMPOSED  BY  THE  CRLA. 

I  APPRECIATED  JUDGE  PRICE'S  HANDLING  OF  THIS  CASE.   HE 
EXPEDITED  THE  PROCEEDINGS  IN  A  FAIR  AND  JUDICIAL  WAY  AND  THE 
FRUSTRATION  WITH  THIS  CASE  TO  HIM  WAS  APPARENT.   WE  THE  JURY 
ALSO  FELT  THAT  THE  JUDGE  WAS  DISGUSTED  WITH  THE  WASTE  OF 
TIME. 

A  COUPLE  OF  MONTHS  AFTER  THE  TRIAL  I  WAS  CONTfiCTED  BY  A 
PRIVATE  INVESTIGATOR  REPRESENTING  THE  CRLA  AND  I  WAS  ASKED  A 
NUMBER  OF  QUESTIONS  PERTAINING  TO  THE  TRIPL.   IT  APPEARED 
THAT  THE  CRLA  DID  NOT  UNDERSTAND  WHY  THEY  LOST  THE  CASE  AND 
WANTED  TO  DETERMINE  WHAT  COURSE  OF  ACTION  THEY  WOULD  TAKE  ON 
FUTURE  CASES  BY  QUESTIONING  ME  AT  MY  PLACE  OF  EMPLOYMENT. 
I  WAS  APPALLED  BY  THIS  TACTIC. 

IN  CONCLUSION,  THE  TRIAL  WAS  DEFINITELY  A  WASTE  OF  TAXPAYERS 
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DOLLARS  AND  MY  AND  THE  OTHER  JURORS  TIME.   PLEASE  DOCUMENT 
THIS  LETTER  WITH  CONGRESSMAN  STENHOLM  AND  ADVISE  HIM  OR  ANY 
OTHER  CONGRESSMAN  THAT  I  WILL  GLADLY  DISCUSS  THIS  CASE  WITH 
THEM  ANY  TIME.   HOPEFULLY,  IF  I  AM  CONTACTED,  THE  CONGRESSMAN 
WILL  HAVE  A  BUSINESS  SENSE  AND  NOT  AN  AGENDA. 

RESPECTFULLY  SUBMITTED, 


BRYAN  S.  TRIBBLE 
63G  TAMMI  WAY 
TURLOCK,  CALIF. 

95362 
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June  8,  1995 


Sherrle  L.  Houck 
2231  Aspenwood  Drive 
Turlook,  California   95380 


Gerawan  Farming 
Kike  Gerawan 

P.O.  box  1249  , 

I     Reedley,  Ca   93654 

I  ; 

Dear  Hike,  i 

I  | 

j  i    It  was  good  to  hear  from  you.  but  not  good  to  hear  the  disturbing    ' 
■  ;•    news  regarding  the  misrepresentation  of  the  verdict  reached  by 
j  |    the  jury  that  I  was  a  part  of. 
!  I  i  ■ 

Besides  the  vast  amount  of  funds  exhausted  by  the  CRIA  and  your 

family  in  that  trial,  there  was  a  great  deal  of  time  and  effort 
;  |    invested  by  all  the  members  of  the  jury.   It  is  very  ! 

.  i    disheartening  that  we  took  bo  much  time  to  reach  a  decision  that 
!     was  fair  to  all  parties  and  then  to  have  someone  distort  the 

findings  to  their  own  advantage. 
I  i 

i  :    We  found  Gerawan  Farms  innocent  of  any  wrong  doing  in  the  ' 

maintenance  or  housing  of  the  farm  workers.  This  was  proven  by 

the  facts  presented  to  us. 

Kantz  and  Gujardo  did  not  "win"  the  case  and  the  jury  did  not 
side  with  the  crla  .  All  the  prosecution  did  was  to  bring  one 
witness  after  another  that  seemed  to  aid  the  defense  rather  than 
the  prosecution,  and  I  remember  Judge  Price  reminding  them  of 
that  fact  on  several  occasions. 

Please  use  my  letter  to  reaffirm  the  decision  of  the  jury  as  well 
as  reassure  me  that  all  that  time  and  effort  and  tax  payers  money 
was  not  spent  in  vain. 

Sincerely, 


^yimjiAfhucK^ 


Sherrie  L. Houck 


tfr # 
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CHARLES  W.  STENHOLM  <"••"  Rnpowi  to: 
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AGR.CULTURE  «aBl,ingt0n.  B<E  20515 


ST4MFOHO.  TX  7S653 
(Sl5)77Wa23 


.  Faou  Commodities 


June    12,    1995  «5k^'So. 

(915)  873-7221 


Subcommittee 
resource  conservation, 


C  33  E.  TlMOHIG  AVENUE.  1316 

San  anoelo.  TX  76903 
RESEARCH  iVoRESTRT  "15)  MA  W 

Hon.    George  W.    Gekas 

Chairman 

Subcommittee  On  Commercial  and  Administrative  Law 

Committee  On  the  Judiciary 

B-353  Rayburn  HOB 

Washington,  D.C.  20515 

Dear  George: 

I  am  contacting  you  regarding  the  hearing  you  recently  held  on 
the.  reauthorization  of  the  Legal  Services  Corporation  (LSC) . 

As  you  know,  I  was  scheduled  to  testify  with  Representative  Bill 
McCollum  (R-FL)  regarding  the  need  to  reform  LSC.   Unfortunately, 
I  was  unable  to  attend  the  hearing,  therefore  Bill  submitted  my 
testimony  for  me.   Part  of  my  testimony  included  submitting 
testimonials  from  individuals  who  have  had  less  than  positive 
experiences  with  LSC  grantees.   In  particular,  I  made  reference 
to  a  family  fruit  farmer  in  California  -  Gerawan  Farming. 

It  has  come  to  my  attention  that  when  Mr.  Alex  Forger,  President 
of  LSC,  was  testifying  with  some  of  his  board  members,  Mr.  Eakley 
ana  Mr.  Smegal,  reference  was  made  by  these  board  members  that  in 
this  particular  case,  I  was  not  conveying  an  accurate  impression 
to  your  committee.   I  take  strong  exception  to  this  inference, 
and  would  like  to  present  the  facts  of  the  case  for  the  record. 

I  have  enclosed  a  copy  of  the  final  judgement  on  this  case  for 
your  information.   You  will  note  that  judgement  was  entered  on 
behalf  of  the  defendants  on  nine  of  the  11  claims.   Only  on  the 
first  and  fourth  claims  was  judgement  entered  on  behalf  of  the 
plaintiffs.   Incidentally,  both  of  these  claims  could  have  been 
and  should  have  been  settled  by  the  Department  of  Labor  without 
resorting  to  costly  litigation.   How,  LSC  claims  this  as  a 
victory  and  can  justify  accusing  me  of  misrepresenting  this  case 
-  I  simply  cannot  and  do  not  understand.   I  believe  this  is  yet 
another  example  of  the  questionable  practices  of  the  LSC. 

I  would  also  like  to  commend  to  your  attention  the  enclosed 
editorial  by  USA  TODAY  which  is  obviously  a  direct  reference  to 
my  testimony  and  Gerawan  Farming.   I  have  enclosed  a  copy  of  my 
response  to  USA  TODAY  on  their  gross  misrepresentation  of  the 
facts.   I  am  also  enclosing  letters  submitted  to  me  by  members  of 
the  jury  on  this  case  which  clearly  depicts  this  case  as  an  abuse 
and  misuse  of  resources  by  LSC.   And  finally,  I  have  enclosed  a 
copy  of  my  letter  to  Alex  Forger  regarding  this  rather 
unfortunrte  matter.   I  respectfully  request  that  these  materials 
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be  added  to  the  record. 

Finally,  I  appreciate  your  holding  hearings  on  the 
reauthorization  of  the  LSC.   I  am  especially  looking  forward  to 
introducing  Dan  Gerawan  and  hearing  his  testimony  before  your 
subcommittee  later  this  week. 

Thank  you  for  your  time  and  attention.   I  appreciate  the 
opportunity  to  present  you  with  the  factual  information  in  this 
matter.   Please  feel  free  to  contact  me  if  I  can  be  of 
assistance.   With  kind  regards,  I  remain 


Sincerely  yours, 


Charles  W.  Stenholm 
Member  of  Congress 

CWS:dlf 

Enclosures 
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Q    1211  UJNOWORTH  HOUSE  Owe*  Bu*lwnq 
WASHINGTON.  0  C    20615 


House  of  ScprEBEittatiuEB 


0-  Box  1237 


COMMITTEES: 

BUDGET  JUIUOt    Ml    w*jn,».i.n*M**ii.fc*.  st«Sx^"t>;*7»k> 

agriculture  aasijingiBn.  1<K  20515  l"S77M,° 

_  -»**  ir,r,e  D  P.O.  BOX  1101 

HANKING  MEMBER  JUne       12  ,        X99b  AB.LENE.  TX  79604 

SUBCOMMITTEE  on  <»15>  ^^i 

General  Farm  Commoo(T.es  
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Mr.  Alex  Forger 

President, 

Legal  Services  Corporation 

750  First  Street  NE 

Washington,  D.C.  20002-4250 

Dear  Mr.  Forger: 

I  am  contacting  you  in  reference  to  the  testimony  submitted  by  members  of 
your  panel  at  the  recent  hearing  before  the  Subcommittee  on  Commercial  and 
Administrative  Law  of  the  House  Committee  on  the  Judiciary. 

As  you  know,  I  was  unable  to  attend  this  hearing  but  did  submit  my 
testimony  for  the  record.   I  included  testimonials  from  individuals  who 
have  had  less  than  positive  experiences  with  the  Legal  Services  Corporation 
(LSC)  and  their  grantees.   In  particular,  I  submitted  a  letter  sent  to  me 
from  Mike  Gerawan  of  Gerawan  Farming  in  Reedley,  California.   When  your 
panel  testified,  both  Mr.  Eakley  and  Mr.  Smegal  made  reference  to  my 
testimony  and  referred  to  it  as  "trial  by  false  anecdote".   Mr.  Eakley  also 
implied  that  I  was  not  conveying  an  accurate  impression  to  the  committee. 
To  say  that  I  was  surprised  and  disheartened  by  this  personal  attack  on  my 
credibility  is  quite  an  understatement. 

First,  let's  clear  up  the  facts  of  the  case.   There  were  eleven  causes  of 
action.   The  Gerawans  won  nine  of  these  11  claims.   Several  claims  were 
dismissed  partially  or  completely  before  the  trial  even  began.   Of  the  six 
claims  referred  to  the  jury,  the  jury  found  for  the  Gerawans  on  five  and 
individual  jurors  have  expressed  disgust  that  the  taxpayers'  money  was  even 
wasted  on  a  trial.   One  claim  was  tried  by  the  judge  and,  although  the 
plaintiffs  prevailed,  the  judge  harshly  criticized  CRLA  for  lack  of 
preparation,  lack  of  effectiveness  on  behalf  of  their  clients,  and  for 
filing  "astonishing"  motions. 

However,  the  first  claim  was  found  in  favor  of  the  plaintiff  by  the  judge 
and  the  Gerawans  were  fined  $41,500  for  violations  of  the  Migrant  Seasonal 
Worker  Protection  Act  (MSWPA) .   Incidentally,  the  Gerawans  had  offered  to 
settle  on  this  issue,  which  is  usually  handled  by  the  Department  of  Labor 
(DOL) ,  for  $50,000  before  going  to  trial.   This  offer  was  declined.   On  the 
fourth  claim,  the  jury  awarded  the  plaintiffs  $4,337.52  for  unpaid 
overtime.   Clearly,  most  individuals  would  not  consider  losing  nine  counts 
and  winning  two  a  victory.   The  two  claims  that  were  found  in  favor  of  the 
plaintiff  would  have  been  more  appropriately  handled  by  the  DOL. 
Therefore,  after  nearly  two  years  of  legal  maneuvering,  CRLA  won  two  of  11 
claims,  or  only  18%  of  their  claims,  the  plaintiffs  were  awarded  less  money 
than  they  would  have  received  had  they  settled,  and  the  taxpayers  were  out 
a  significant  amount  of  money  for  CRLA's  representation.   It  is  just  this 
type  of  irresponsible  representation  that  has  gotten  LSC  in  hot  water  with 
Congress . 
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Now,  I  would  like  to  address  the  inference  made  by  Mr.Eakley  and  Mr. 
Smegal  of  the  LSC  board.   Through  their  statements,  which  are  on  the 
record,  they  both  imply  that  I  was  misrepresenting  the  Gerawan  case  before 
the  committee  and  that  my  testimony  is  entirely  inconsistent  with  the 
actual  decision.   I  find  myself  in  the  unfamiliar  position  of  having  to 
defend  my  honesty  and  credibility.   Never,  at  any  point,  did  I  mislead  the 
committee  about  any  of  the  cases  I  submitted.   When  I  presented  my 
testimony,  I  included  the  entire  letter  sent  by  Mike  Gerawan.   In  this 
letter,  he  addresses  the  fact  that  Gerawan  Farming  was  found  guilty  of 
violations  under  the  MSWPA.   I  never  tried  to  hide  this  fact  from  the 
committee  or  from  anyone  else  for  that  matter. 

Furthermore,  I  find  it  interesting  that  Mr.  Smegal  says  that  the  judge 
threw  the  book  at  the  defendants.   In  reality,  the  judge  himself  dismissed 
four  causes  of  action  in  favor  of  the  defendants.   Additionally,  I  have 
enclosed  portions  of  the  actual  transcript  from  the  trial  where  Judge  Price 
clearly  questioned  the  performance  of  the  CRLA  attorneys.   I  have 
highlighted  the  especially  telling  exchanges  for  your  information. 

When  Mr._Eakley  and  Mr.  Smegal  attacked  me  for  bringing  the  Gerawan' s 
letter  to  the  Subcommittee's  attention,  they  obviously  chose  to  ignore  an 
important  part  of  my  testimony,  which  I  repeat: 

"Our  reforms  are  not  now  and  were  never  intended  to  do  any  thing  but 
help  the  federal  legal  services  program  focus  their  limited  federal 
resources  on  providing  equal  access  and  high  quality  legal  assistance 
to  those  who  would  be  otherwise  unable  to  afford  adequate  legal 
counsel.  .  .  I  would  be  remiss  if  I  failed  to  mention  that  many  of  the 
LSC  grantees  are  providing  a  valuable  service  to  the  very  individuals 
that  the  Legal  Services  Act  was  created  to  help." 

I  have  invested  considerable  time  and  effort  to  preserve  LSC  for  the 
purposes  for  which  it  was  created.   I  have  labored  to  prevent  the  baby  from 
being  thrown  out  with  the  bath  water.   However,  if  LSC  insists  on  defending 
the  indefensible,  it  simply  will  put  more  ammunition  in  the  hands  of  those 
who  want  to  eliminate  the  program  entirely.   LSC  does  nothing  to  help 
itself  when  it  attacks  those  who  seek  to  save  it  with  reasonable  reforms. 

I  remain 

Sincerely  yours, 


CLX-L 


Charles  W.  Stenholm 
CWS:dlf  Member  of  Congress 

Enclosures 
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Mr.  Stenholm.  You  will  note  that  judgment  was  entered  on  be- 
half of  the  defendants  in  this  case  on  9  of  the  11  claims.  That 
translates  to  an  82-percent  success  rate  for  the  Gerawans  and  only 
an  18-percent  success  rate  for  the  California  rural  legal  assistance. 
Now,  where  I  come  from,  18  percent  is  a  failing  grade.  Only  on  the 
first  and  fourth  claims  was  judgment  entered  on  behalf  of  the 
plaintiffs.  Incidentally,  both  of  these  claims  could  have  been  and 
should  have  been  settled  by  the  Department  of  Labor  without  re- 
sorting to  costly  litigation.  I  believe  that  when  members  of  this 
subcommittee  review  the  court  documents,  they  will  find  that  I  was 
both  accurate  and  up  front  when  presenting  the  facts  of  this  case. 

Additionally,  I  am  submitting  letters  from  three  of  the  jury  mem- 
bers who  felt  this  particular  trial  was  a  waste  of  the  taxpayers' 
time  and  money. 

I  will  soon  turn  the  floor  over  to  Dan  Gerawan  and  let  you  hear 
his  troubling  story  directly  from  him.  The  Gerawans'  lives  were 
consumed  by  their  battle  with  CRLA  for  2  years.  Both  the  emo- 
tional and  financial  cost  to  their  family  were  devastating,  and  I  ap- 
preciate very  much  Dan  making  the  trip  out  here  to  share  his 
story.  I  also  look  forward  to  hearing  from  Brian  Tribble,  who  was 
the  foreman  of  the  jury  which  heard  this  case. 

Like  me,  and  I  would  guess  everyone  in  this  room,  Dan  Gerawan 
is  not  perfect.  However,  this  is  a  case  that  deserves  to  be  examined. 
Unfortunately,  there  are  far  too  many  of  this  type  of  cases  that 
have  been  present  over  the  history  of  the  LSC,  which  has  led  me 
to  the  position  that  I  have  held  for  years  and  years,  and  that  is  to 
bring  reform  to  this  system.  If  we  can't  reform  it,  then  I  would  join 
those  who  wish  to  abolish  it. 

But  I  would  like  for  us  to  sincerely  make  the  effort  to  reform  it 
first  because  there  is  a  need  for  legal  services  for  those  less  fortu- 
nate than  us  today.  But  cases  like  we  have  just  seen  tried  in  the 
press  do  not  warrant  the  continued  funding  of  the  taxpayers  of  the 
United  States.  I  thank  you  for  this  opportunity,  Mr.  Chairman,  and 
I  would  ask  everyone  to  particularly  listen  to  Dan's  comments  and 
look  closely  at  the  story  behind  the  story  because  I  think  you  will 
find  it  fascinating. 

Mr.  Gekas.  We  thank  the  gentleman  and  as  we  have  indicated, 
we  will  make  these  items  a  part  of  our  record.  We  would  yield  to 
the  gentleman  from  Rhode  Island. 

Mr.  Reed.  Just  for  a  moment.  I  can't  think  of  anyone  in  this  Con- 
gress who  has  more  integrity  and  dedication  to  his  duties  as  a 
member  than  Mr.  Stenholm.  So  I  don't  think  the  inference  cer- 
tainly by  me  was  drawn  that  in  any  type  of  way  you  were  trying 
to  mislead  or  anything  else,  and  I  am  glad  that  you  are  here  and 
that  you  brought  this  testimony  to  us. 

There  was  some  confusion,  I  think,  though,  about  the  finding  or 
the  outcome  of  the  court  case  and  you  have  talked  about  an  18-per- 
cent success  rate  versus  an  82-percent  success  rate.  But  I  just  want 
to  make  it  quite  clear  that  in  no  way  I  think  anyone  could  impeach 
your  integrity,  Mr.  Stenholm. 

Mr.  Stenholm.  Thank  you. 

Mr.  Gekas.  We  thank  you. 

Does  anyone  wish  to  be  recognized  to  ask  any  questions  of  Mr. 
Stenholm? 
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Mr.  Scott.  Mr.  Chairman,  do  I  understand  that  someone  associ- 
ated with  the  case  directly  will  be  testifying? 

Mr.  Gekas.  Yes,  two  individuals.  They  are  going  to  be  part  of  the 
panel  and  will  submit  to  questions  from  us  without  offering  testi- 
mony. 

Does  the  gentleman  from  Georgia  have  any  questions?  We  thank 
our  colleague  and  we  dismiss  him  to  his  other  duties. 

Mr.  Stenholm.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  now  invite  the  convention  of  the  second  panel. 
Mr.  Harry  Bell  who  is  with  the  North  Carolina  Farm  Bureau  will 
come  forth,  please.  Ms.  Mauch  of  Lindsay,  OH,  was  introduced  by 
Mr.  Gillmor.  Jodie  Stearns,  Esq.,  also  a  guest  of  Mr.  Gillmor's. 
Stan  Eury  is  with  the  North  Carolina  Growers'  Association.  Dan 
Gerawan  is  also  available.  John  McKay  is  the  chairman  of  the 
Equal  Justice  Commission  from  Seattle,  WA.  Libby  Whitley  is  with 
the  Farm  Business  Coalition,  of  Monroe,  VA. 

The  5-minute  rule  remains.  We  will  start  with  Mr.  Bell  on  the 
left. 

STATEMENT  OF  HARRY  BELL,  PRESIDENT,  SOUTH  CAROLINA 
FARM  BUREAU,  ON  BEHALF  OF  THE  AMERICAN  FARM  BU- 
REAU FEDERATION 

Mr.  Bell.  Thank  you,  Mr.  Chairman,  members  of  the  committee. 

I  am  Harry  Bell.  I  am  president  of  the  South  Carolina  Farm  Bu- 
reau and  I  am  a  member  of  the  American  Farm  Bureau  Federation 
board  of  directors.  I  am  here  today  on  behalf  of  the  American  Farm 
Bureau  Federation  to  present  its  views  relative  to  the  reauthoriza- 
tion of  the  Legal  Services  Corporation  Act. 

The  LSC  was  established  by  Congress  in  1974  as  a  Federal  cor- 
poration for  the  purpose  of  assuring  that  indigent  people  would 
have  full  access  to  the  civil  justice  system.  LSC's  principal  function 
is  to  distribute  Federal  grants  to  and  oversee  the  activities  of  local 
legal  aid  societies  and  other  nonprofit  organizations  engaged  in  the 
delivery  of  legal  services  to  those  who  cannot  otherwise  afford  legal 
representation. 

All  50  States  have  LSC  grantees.  Federal  LSC  funding  is  cur- 
rently $415  million  for  fiscal  year  1995,  and  this  is  in  addition  to 
another  $242  million  available  to  LSC  grantee  organizations  from 
other  sources  according  to  their  own  submission  to  the  House  Com- 
merce, State,  and  Judiciary  Subcommittee  of  the  Appropriations 
Committee  in  1993. 

The  Farm  Bureau's  interest  in  the  activities  of  the  Legal  Services 
Corporation  and  its  grantees  stem  from  the  fact  that  farm  employ- 
ers have  been  the  target  of  LSC-funded  attorneys.  One  of  the  big- 
gest problems  that  farmers  face  today  is  the  fact  that  good-faith  ef- 
forts to  comply  with  the  myriad  of  laws  governing  the  agricultural 
workplace  are  meaningless  to  most  LSC-funded  attorneys  who 
wield  the  private  right  of  action  provided  in  the  Migrant  and  Sea- 
sonable Workers  Protection  Act.  They  allege  barrages  of  minor  and 
technical  violations  and  make  excessive  monetary  settlement  de- 
mands. These  de  minimis  violations  all  too  often  offer  the  means 
for  overzealous  LSC-funded  farmworker  legal  advocates  to  literally 
bankrupt  a  farmer  through  litigation  to  protect  the  farmworker's 
right  out  of  his  or  her  job. 
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As  an  aside,  Farm  Bureau  has  been  active  in  compliance  edu- 
cation for  its  farmers  and  rancher  members.  This  effort  has  in- 
cluded the  publication  of  a  grower  handbook,  "A  Plain  English 
Guideline  to  Compliance  with  Federal  Agricultural  Labor  Laws." 
Unfortunately,  instead  of  commending  Farm  Bureau  for  this  effort 
to  educate  and  encourage  compliance  with  the  Federal  laws  en- 
acted for  the  protection  of  farmworkers,  LSC's  supporters  criticize 
Farm  Bureau  claiming  it  provides  its  members  with  a  guide  to  es- 
caping liability  under  such  laws. 

When  an  LSC-initiated  lawsuit  reach  the  courthouse,  the  farmer 
may  ultimately  find  himself  ordered  to  pay  a  relatively  small  judg- 
ment to  the  worker,  but  he  is  often  ordered  to  pay  substantial  sums 
in  attorneys'  fees  to  the  LSC-funded  attorneys  who  brought  the 
case.  Such  attorneys'  fees  are  often  recovered  despite  the  fact  the 
LSC-funded  attorneys  have  already  been  paid  for  with  tax  dollars. 
Thus,  farmers  serve  as  an  unwilling  cash  cow  for  legal  service 
grantees  to  continue  their  activity. 

Recently  LSC-funded  attorneys  have  been  pursuing  antifarmer 
legislation  campaigns,  in  Pennsylvania,  Ohio,  Indiana,  Illinois,  Or- 
egon, Washington,  Virginia,  the  Carolinas  and  other  States,  where 
the  agricultural  commodities  that  are  produced  require  significant 
amounts  of  labor  for  planting,  cultivation  and  harvesting.  Although 
South  Carolina,  labor-intensive  agriculture  is  not  as  large  as  the 
above-mentioned  States  and  we  have  not  been  badgered  to  the 
same  degree  as  many  other  States,  we  still  have  numerous  growers 
who  have  been  subject  to  the  extortionate  tactics  of  the  LSC  grant- 
ee. 

In  California,  LSC-funded  attorneys  have  sued  to  kill  the  tar- 
geted industrial  partnership  program,  a  joint  Federal-State  project 
to  direct  labor  law  enforcement  resources  at  problem  employers 
with  the  resultant  spectacle  of  one  taxpayer-funded  entity  suing 
another  taxpayer-funded  entity.  In  Pennsylvania,  LSC-funded  at- 
torneys took  their  attorneys'  fees  demand  all  the  way  to  the  U.S. 
Supreme  Court,  but  made  no  issue  on  appeal  of  a  denied  farm- 
workers claim. 

LSC-funded  attorneys  and  supporters  of  the  LSC  program  point 
to  a  winning  record  to  justify  their  actions  and  to  deflect  criticism 
from  their  antifarming  activities.  But  much  of  the  success  realized 
by  LSC-funded  attorneys  is  realized  through  settlements  made  to 
avoid  protracted  litigation.  It  is  usually  far  less  costly  for  the  farm- 
er to  settle  than  it  is  to  defend  in  a  court  action  and  few  farmers 
are  willing  to  go  public  with  their  stories  for  fear  of  retaliation. 

For  example,  in  the  Pee  Dee  section  of  my  own  State,  an  LSC 
attorney  sued  a  grower  for  improper  payment  of  a  farmworker. 
There  was  documented  evidence  that  the  worker  was  in  jail  at  the 
time  of  the  alleged  violation,  but  the  LSC  grantee  continued  the 
suit  but  offered  to  settle  out  of  court. 

Mr.  Chabot  [presiding].  Mr.  Bell 

Mr.  Bell.  I  will  move  on  to  my  conclusion. 

Mr.  Chabot.  Yes,  if  you  could  conclude,  your  5  minutes  are  up, 
and  then  of  course  you  may  submit  a  written  statement.  Thank  you 
very  much. 

[The  prepared  statements  of  Messrs.  Bell  and  Vice  follow:] 
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Prepared  Statement  of  Harry  Bell,  President,  South  Carolina  Farm  Bureau, 
on  Behalf  of  the  American  Farm  Bureau  Federation 

Mr.  Chairman,  my  name  is  Harry  Bell.  I  am  President  of  the  South  Carolina  Farm  Bureau, 
and  I  serve  on  the  American  Farm  Bureau  Board  of  Directors.  I  am  here  today  on  behalf  of  the 
American  Farm  Bureau  Federation  to  present  its  views  relative  to  the  reauthorization  of  the  Legal 
Services  Corporation  Act  (LSC). 

The  American  Farm  Bureau  Federation  is  the  nation's  largest  general  farm  organization, 
representing  Farm  Bureaus  in  all  SO  states  and  Puerto  Rico  and  over  4.4  million  member  families. 
Farm  Bureau  farm  and  ranch  members  produce  virtually  every  agricultural  commodity  grown 
commercially  in  the  United  States. 

The  LSC  was  established  by  Congress  in  1974  as  a  federal  corporation  for  the  purpose  of 
assuring  that  indigent  people  would  have  full  access  to  the  civil  justice  system.  LSC's  principal 
function  is  to  distribute  federal  grants  and  oversee  the  activities  of  local  legal  aid  societies  and 
other  non-profit  organizations  engaged  in  the  delivery  of  legal  services  to  those  who  cannot 
otherwise  afford  legal  representation.  All  50  states  have  LSC  grantees. 

Federal  LSC  funding  is  currently  $415  million  for  fiscal  year  1995.  This  is  in  addition  to 
another  $240  million  (according  to  LSC's  submission  to  the  House  Commerce,  State,  and 
Judiciary  Appropriations  subcommittee  in  1993)  available  to  LSC  grantee  organizations  from 
state  and  local  sources,  the  bulk  of  which  are  realized  through  Interest  On  Lawyers'  Trust 
Accounts  (IOLTA)  programs. 

Farm  Bureau's  interest  in  the  activities  of  the  Legal  Services  Corporation  and  its  grantees 
stems  from  the  fact  that,  almost  since  its  inception,  farmers,  particularly  those  that  employ  migrant 
and  seasonal  workers  in  their  farm  operations,  have  been  the  target  of  LSC-funded  lawyers. 

The  agricultural  workplace  is  one  of  the  most  regulated  in  this  country.  The  laws  that 
apply  are  strictly  construed  and  enforced.  But,  one  of  the  biggest  problems  that  farmers  face 


342 


today  is  the  fact  that  good  faith  efforts  to  comply  with  the  myriad  of  laws  governing  the 
agricultural  workplace  are  meaningless  to  most  LSC-funded  attorneys.  They  use  the  Migrant  and 
Seasonal  Workers  Protection  Act  (MSPA)  as  a  weapon  to  bring  lawsuits  against  agricultural 
employers  alleging  barrages  of  minor  and  technical  violations  and  making  excessive  monetary 
settlement  demands.  These  <te  minimus  violations  all  too  often  offer  the  means  for  over- zealous 
LSC-funded  "farmworker  legal  advocates"  to  literally  bankrupt  a  farmer  through  litigation  costs, 
and  often  result  in  "protecting"  the  farmworker  right  out  of  his  or  her  job. 

As  an  aside,  Farm  Bureau  has  been  active  in  compliance  of  education  for  its  farmer  and 
rancher  members.  This  effort  has  included  the  publication  of  a  "GROWER  HANDBOOK,"  a 
plain  English  guideline  to  comply  with  federal  agricultural  labor  laws.  Unfortunately,  instead  of 
commending  Farm  Bureau  for  this  effort  to  educate  and  encourage  compliance  with  the  federal 
laws  enacted  for  the  protection  of  farmworkers,  LSC  supporters  criticized  Farm  Bureau  claiming 
that  it  provided  its  members  with  a  guide  to  escaping  liability  under  such  laws! 

LSC-funded  attorneys  make  no  distinction  between  serious  and  trivial  violations.  They 
will  litigate  whether  the  issue  is  a  relatively  trivial  failure  to  post  a  sign,  or  a  serious  wage  or 
safety  violation,  or  a  violation  for  which  the  worker  is  in  fact  responsible.  And,  while  the  farmer 
may  ultimately  find  himself  ordered  to  pay  a  relatively  small  judgement  to  the  worker,  he  is  often 
ordered  to  pay  substantial  sums  in  attorney's  fees  to  the  LSC-funded  attorneys  who  brought  the 
case.  Such  attorney's  fees  are  often  recovered  despite  the  fact  that  the  LSC-funded  attorneys 
have  already  been  paid  for  with  tax  dollars.  Thus,  farmers  serve  as  an  unwilling  income  source  for 
legal  services  grantees  to  continue  their  activities. 

Anti-farmer  litigation  problems  with  LSC-funded  attorneys  was  originally  concentrated  in 
the  so-called  "winter  garden"  states  like  California,  Florida  and  Texas.  More  recently,  LSC- 
funded  attorneys  have  been  pursuing  anti-farmer  litigation  campaigns  in  Pennsylvania,  Ohio, 
Indiana,  Illinois,  Oregon,  Washington,  and  other  states  where  the  agricultural  commodities  that 
are  produced  require  significant  amounts  of  labor  for  planting,  cultivation  and  harvesting. 
Although  South  Carolina  labor-intensive  agriculture  is  not  as  large  as  the  above-mentioned  states, 
we  still  have  been  subject  to  the  extortionate  tactics  of  LSC  grantees. 

In  Florida,  legal  costs  associated  with  multiple  lawsuits  filed  by  LSC-funded  attorneys 
have  prompted  the  sugar  cane  growers  there  to  mechanize  rather  than  continue  efforts  to  maintain 
a  H2A  temporary  guest-worker  program.  In  Ohio,  local  press  reports  indicate  that  LSC-funded 
attorneys  (Advocates  for  Basic  Legal  Equality)  have  initiated  litigation  to  undermine  a 
cooperative  dispute  resolution  agreement  between  pickle  growers  and  a  farmworkers'  union 
(Farm  Labor  Organizing  Committee).  In  California,  LSC-funded  attorneys  (California  Rural 
Legal  Aid)  have  sued  to  kill  the  Targeted  Industries  Partnership  Program,  a  joint  federal-state 
project  to  direct  labor  law  enforcement  resources  at  problem  employers,  with  the  resultant 
spectacle  of  one  taxpayer-funded  entity  suing  another.  In  Pennsylvania,  LSC-funded  attorneys 
(Friends  of  Farmworkers)  took  their  attorney's  fee  demands  all  the  way  to  the  U.S.  Supreme 
Court,  but  made  no  issue  on  appeal  of  denied  farmworker  claims.  Mr.  Chairman,  I  have  attached 
local  newspaper  clippings  illustrating  these  problems,  and  I  ask  that  they  be  submitted  for  the 
record. 
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LSC-funded  attorneys  and  supporters  of  the  LSC  program  point  to  a  "winning  record"  to 
justify  their  actions  and  to  deflect  criticism  from  the  agricultural  community.  Nevertheless,  there 
are  numerous  horror  stories  throughout  the  U.S.  about  the  experience  of  farmers  with  LSC- 
funded  attorneys.  Much  of  the  success  realized  by  LSC-funded  attorneys  is  realized  through 
settlements  made  to  avoid  protracted  litigation;  it  is  usually  far  less  costly  for  the  farmer  to  settle 
than  it  is  to  defend  in  a  court  action.  And,  few  farmers  are  willing  to  go  public  with  their  stories 
for  fear  of  retaliation.  For  example  in  the  Pee  Dee  section  of  our  state,  an  LSC  attorney  sued  a 
grower  for  improper  payment  of  a  farm  worker.  There  was  documented  evidence  that  the  worker 
was  in  jail  in  North  Carolina  at  the  time  of  the  alleged  violations.  The  LSC  grantee  continued  the 
suit  but  offered  to  settle  out  of  court. 

LSC-funded  lawyers  also  like  to  pursue  litigation  to  create  or  expand  case  law  in  a 
particular  area.  One  good  example  of  this  problem  is  litigation  under  the  recently  enacted 
Americans  with  Disabilities  Act  (ADA).  In  California  in  1994,  LSC-funded  attorneys  (Central 
California  Legal  Services)  sued  an  employer  contending  that  a  warehouse  worker  with  a  history 
of  alcohol  abuse  could  not  be  required  to  attend  Alcoholics  Anonymous  or  Narcotics  Anonymous 
meetings  as  a  condition  of  employment  The  worker  involved  had  left  his  warehouse  job  to 
voluntarily  check  into  an  alcoholism  treatment  program.  The  case  arose  when  he  attempted  to 
reclaim  his  job  at  the  conclusion  of  treatment  He  voluntarily  entered  into  an  agreement  with  his 
employer  to  attend  Alcoholics  Anonymous  meetings.  The  worker  was  thereafter  terminated  by 
his  employer  when  he  failed  to  attend  meetings  regularly.  The  worker's  LSC-funded  attorney 
claimed  such  a  requirement  would  violate  the  worker's  right  to  privacy,  and  that  his  firing  violated 
the  Americans  with  Disabilities  Act  because  substance  abuse  is  a  disability.  Therefore,  conduct 
related  to  this  disability  must  be  accommodated  and  was  limited  as  grounds  for  dismissal  (Mack  v. 
California  Unemployment  Insurance  Appeals  Board,  No.  515343-2  (Cal.  Superior  Court  Fresno 
County,  filed  Nov.  2,  1994)  28  Clearinghouse  Review  1204. 

In  a  similar  case,  LSC-funded  attorneys  (Legal  Aid  Society  of  San  Diego)  asserted  that 
Attention  Deficit  Syndrome  (ADD)  is  a  disability  within  the  meaning  of  ADA.  The  LSC-funded 
attorneys'  client  in  this  case  was  a  welfare  recipient  participating  in  a  state-sponsored  training 
program.  As  pan  of  the  program,  the  recipient  was  studying  for  an  associate  degree  in  criminal 
justice.  She  was  initially  denied  an  extension  of  benefits  because  she  could  not  complete  the 
degree  within  the  normal  two-year  period.  The  LSC-funded  attorney  successfully  argued  before 
an  administrative  law  judge  that  the  ADA  superseded  California  welfare  law,  and  additionally  that 
ADD  is  an  ADA-covered  disability,  requiring  reasonable  accommodation  for  the  disability  (In  re. 
Pamela,  No.  94059885  SD  (Cal.  Dept  Of  Social  Services,  July  29, 1994, 28  Clearinghouse 
Review  1204). 

Should  Legal  Aid  attorneys  succeed  in  applying  such  precedents  defining  drug  abuse, 
alcoholism,  and  Attention  Deficit  Disorder  as  disabilities  within  the  meaning  of  the  ADA,  all 
employers  (including  agricultural  employers),  will  face  significant  new  problems.  The  inclusion  of 
special  classes  of  applicants  in  the  workforce  such  as  drug  or  alcohol  abusers  who  may  or  may  not 
be  recovered  and  those  who  suffer  from  such  nebulous  disorders  as  ADD  will  create  both  safety- 
related  cost  problems  (like  escalated  workers  compensation  and  general  liability  insurance  costs) 
and  productivity  problems. 
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Farm  Bureau  has,  in  recent  years,  frequently  testified  before  Congressional  committees 
and  the  LSC  Board  regarding  the  experience  of  farmers  with  LSC-funded  attorneys.  Farm 
Bureau  has  actively  supported  reform  measures  that  would  put  accountability  into  the  LSC 
program. 

Since  passage  of  the  LSC's  enabling  legislation  in  1974,  Congress  has  responded  with 
amendments  prohibiting  LSC-funded  attorneys  from  engaging  in  a  number  of  practices,  including 
lobbying,  union  organizing  and  participating  in  political  demonstrations.  In  practice,  however, 
federal  statutory  restraints  such  as  these  have  been  largely  ignored  by  LSC-funded  attorneys.  The 
LSC  Board,  which  is  supposed  to  be  the  policy-setter  and  monitor  of  the  program,  has  for  all 
practical  purposes  been  reduced  to  nothing  more  than  a  check-writing  machine.  And  LSC-funded 
attorneys  otherwise  justify  their  federally  proscribed  activities  with  claims  that  they  are  using  non- 
federal funds  to  carry  them  out. 

While  criticism  of  the  LSC  program,  especially  by  farmers,  is  "politically  incorrect,"  Farm 
Bureau  nevertheless  submits  that  in  this  era  of  $200  billion  deficits,  Congress  should  consider 
repeal  and  defunding  of  the  LSC  program.  Farm  Bureau  and  its  members  are  not  opposed  to 
legal  services  for  the  poor.  Farm  Bureau  does,  however,  believe  that  poor  people,  particularly 
migrant  and  seasonal  farmworkers,  are  entitled  to  have  their  best  interests  served  through  the  true 
resolution  of  their  grievances  and  with  the  goal  that  their  jobs  and  livelihoods  be  preserved. 

As  previously  indicated,  the  LSC  has  become  nothing  more  than  a  check  writing  machine, 
and  legal  services  for  the  poor  are  being  funded,  administered  and  controlled  at  ever-increasing 
levels  by  state  programs.  The  LSC  program  has,  therefore,  become  an  unproductive  and 
unnecessary  expense  for  the  federal  government 

If,  however,  it  is  the  sense  of  the  Congress  that  some  continued  level  of  federal  funding  is 
needed  to  support  legal  services  for  the  poor,  that  might  be  accommodated  through  a  block  grant 
program,  similar  to  that  initiated  in  the  1995  crime  bill  for  local  law  enforcement  programs. 

If  the  federal  LSC  program  is  to  remain,  then  substantial  reform  is  needed.  In  this  regard, 
Farm  Bureau  submits  that,  at  a  minimum,  reform  measures  include  the  following  restrictions  on 
LSC  grantee  attorneys: 

►  Grantees  should  not  engage  in  lobbying  activities  at  the  federal,  state  or  local  level,  nor 
should  they  engage  in  any  litigation  that  could  in  any  way  effect  the  legislative  processes  in 
these  jurisdictions. 

►  Grantees  should  not  engage  in  any  activity  to  solicit  clients. 

►  Grantees  must  be  prohibited  from  undertaking  any  activity  which  is  prohibited  by  federal 
law,  regardless  of  funding  sources  for  that  activity. 

►  Grantees  should  not  engage  in  any  union  organizing  activities  or  in  any  way  directly  or 
indirectly  aid  union  organizing  efforts. 
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►  Grantees  should  not  sue  federal,  state  or  local  regulatory  agencies  in  connection  with  any 
regulation  undertaken  or  chosen  not  to  be  undertaken  by  that  agency.  Not  long  ago,  LSC 
grantees  sued  employees  of  the  South  Carolina  Employment  Commission  over  what  was 
considered  "adequate"  hot  water  in  a  migrant  housing  unit.  At  the  time  the  South 
Carolina  Employment  Commission  was  inspecting  migrant  housing.  At  the  present,  no 
agency  is  inspecting  migrant  housing.   This  service  is  sorely  missed  by  both  growers  and 
farm  workers. 

►  Grantees  should  not  engage  in  any  litigation  that  would  have  the  effect  of  generating  fees 
or  other  income  to  the  grantee. 

►  Grantees  must  have  full  information  on  plaintiffs  in  any  action,  and  a  statement  of  facts  in 
the  case  on  file  prior  to  proceeding.  These  files  would  be  subject  to  discovery. 

►  Grantees  should  not  be  permitted  to  represent  any  non-U.  S.  citizen. 

►  Grantees  should  not  engage  in  class-action  litigation. 

►  Grantees  should  not  engage  in  any  litigation  related  to  the  boundaries  of  state,  local,  or 
federal  electoral  districts. 

►  Grantees  would  be  prohibited  from  shielding  case  records  under  attorney-client  privilege; 
they  would  be  required  to  make  those  records  available  to  any  oversight-related 
investigative  body  of  the  federal  government,  including  the  Department  of  Justice  or  the 
General  Accounting  Office. 

►  Grantees  should  be  prohibited  from  undertaking  any  litigation  with  respect  to  any  subject, 
or  designed  to  compel  any  action,  when  subject  or  action  is  within  the  scope  of  interest  or 
activity  of  any  local,  state  or  federal  regulatory  or  enforcement  agency,  where  such  subject 
or  action  is  defined  by  law  or  regulation. 

America's  farmers  have  been  forced  to  endure  nearly  two  decades  of  the  legal  tactics  of 
LSC-funded  lawyers,  forcing  farmers  to  spend  thousands  or  even  millions  of  dollars  to  defend 
themselves  and  leaving  them  no  avenue  to  recover  either  their  money  or  their  good  reputation 
when  they  are  vindicated.  Neither  is  there  any  proportionality  between  the  alleged  violations  of 
law  and  the  severe  sanction  of  the  expense  of  defending  oneself  against  an  assault  by  LSC-funded 
attorneys. 

In  conclusion,  Farm  Bureau  supports  in  the  first  instance  that  the  federal  Legal  Services 
Corporation  program  be  repealed  and  defunded.  If  federal  funding  of  indigent  legal  services  is  to 
continue,  it  should  be  done  through  a  block  grant  program  to  the  states.  If  the  Legal  Services 
Corporation  is  to  remain,  then  reform  measures  must  be  enacted  that  put  accountability  into  the 
program  to  ensure  that  the  program  is  operated  and  delivers  the  legal  services  that  Congress 
originally  intended. 
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Prepared  Statement  of  Bob  Vice,  President,  California  Farm  Bureau 
Federation,  on  Behalf  of  the  American  Farm  Bureau  Federation 

Mr.  Chairman,  my  name  is  Bob  Vice.  I  am  the  President  of  the  California  Farm  Bureau 
Federation.  I  also  serve  on  the  Board  of  Directors  of  the  American  Farm  Bureau  Federation  and 
I  am  here  today  on  its  behalf. 

The  American  Farm  Bureau  Federation  is  the  nation's  largest  general  farm  organization. 
It  represents  through  state  Farm  Bureaus  in  all  50  states  and  Puerto  Rico  over  4  million  member 
families.  Farm  Bureau's  farm  and  ranch  members  grow  virtually  every  agricultural  commodity 
produced  commercially  in  the  United  States. 

The  U.S.  government  spends  several  billion  dollars  each  year  to  help  fanners  stay  in 
business.  Ironically,  the  government  also  appropriates  millions  of  dollars  each  year  to  support 
the  Legal  Services  Corporation,  a  program  that  funds  attorneys  dedicated  to  the  systematic 
draining  of  farmers  economically,  driving  many  out  of  business. 

In  this  era  of  $200  billion-plus  annual  deficits,  a  sharp  eye  is  being  cast  on  expenditures 
as  to  where  cuts  can  be  made  toward  balancing  the  federal  budget.  Farm  programs  have  been  at 
the  top  of  the  list.  Farm  Bureau  submits  that  it  is  also  time  to  take  a  long  hard  look  at  the  Legal 
Services  Corporation  and  its  functions  and  activities.  With 
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continued  deficits  projected  into  the  next  century,  we  believe  it  is  very  difficult  to  argue  that 
continued  funding  of  the  Legal  Services  Corporation  is  a  critical  federal  function. 

Farm  Bureau's  interest  in  the  Legal  Services  Corporation  program  stems  from  the  fact 
that,  almost  from  its  inception,  farmers,  particularly  those  that  employ  migrant  or  seasonal 
workers,  have  been  the  target  of  LSC-funded  attorneys.  One  of  the  biggest  problems  that 
farmers  face  today  is  that  the  agricultural  workplace  is  one  of  the  most  regulated  in  this  country. 
It  is  also  one  in  which  good  faith  effort  to  comply  with  the  myriad  of  applicable  laws  is 
meaningless  to  LSC-funded  attorneys.  The  laws  that  apply  to  the  agricultural  workplace  are 
strictly  construed  and  enforced.  Technical  rie  minimus  violations  of  these  laws  all  too  often  offer 
the  means  for  over- zealous  LSC-funded  "farmworker  legal  advocates"  to  literally  bankrupt  a 
farmer  through  the  legal  process  and  "protect"  the  migrant  or  seasonal  farmworker  right  out  of  a 
job. 

LSC-funded  attorneys  make  no  distinction  between  serious  and  trivial  violations.  LSC- 
funded  attorneys  go  straight  for  the  throat,  whether  the  issue  is  a  relatively  trivial  failure  to  post 
a  sign,  or  a  serious  wage  or  safety  violation,  or  a  violation  for  which  the  worker  is  in  fact 
responsible.  And,  while  the  farmer  may  find  himself  ordered  to  pay  a  relatively  small  judgment 
to  the  worker,  he  is  often  ordered  to  pay  huge  sums  in  attorney  fees  to  the  LSC-funded  attorneys. 
Such  attorney's  fees  are  often  recoverable  despite  the  fact  that  the  LSC-funded  attorneys'  salaries 
and  expenses  are  paid  by  the  government  with  tax  dollars. 

There  are  numerous  horror  stories  throughout  the  U.S.  about  the  experience  of  farmers 
with  LSC-funded  lawyers.  LSC-funded  attorneys  justify  their  actions  with  their  winning  record. 
Most  of  their  successes,  however,  involve  settlements  made  to  avoid  protracted  and  costly 
litigation.  It  is  usually  far  less  costly  to  settle  with  LSC-funded  attorneys  than  to  dispute  their 
claims  in  court.  Few  farmers  are  willing  to  tell  their  story  publicly  for  fear  of  retaliation.  One 
of  the  most  infamous  cases  of  a  farmer  who  did  is  that  of  Phil  Roth,  an  Adams  County, 
Pennsylvania,  fruit  grower. 

In  July  1987,  Roth  testified  before  a  congressional  subcommittee  hearing  chaired  by 
Representative  William  F.  Goodling  (R-PA).  Representative  Goodling's  committee  was 
conducting  an  oversight  hearing  on  the  Migrant  and  Seasonal  Agricultural  Worker  Protection 
Act  (MSPA).  Roth,  an  outspoken  proponent  of  cooperation  between  farmers  on  the  one  hand 
and  farmworker  advocacy  groups  on  the  other,  was  openly  critical  of  the  tactics  employed  by 
one  such  group,  the  Friends  of  Farmworkers,  Inc.  (FOF).  Roth  advocated  reform  of  the  legal 
rules  under  which  FOF  operated. 

Shortly  after  his  testimony,  Roth  became  a  target  of  a  lawsuit  filed  in  federal  district 
court  by  FOF.  In  the  lawsuit,  FOF  charged  Roth  with  a  long  list  of  supposed  MSPA  and  wage- 
hour  law  violations.  Although  a  few  minor  infractions  were  found  against  Roth,  the  great 
majority  of  the  alleged  violations  were  found  not  to  be  true.  Nonetheless,  Roth  was  forced  to 
expend  large  amounts  of  money  in  his  defense  of  the  lawsuit. 
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What's  more,  when  the  case  was  over,  FOF  demanded  that  Roth  pay  it  approximately 
$65,000  in  attorney's  fees,  an  amount  more  than  100  times  greater  than  the  disputed  wages  found 
to  be  due  to  the  workers  involved  in  the  case.  Judge  Sylvia  Rambo,  the  federal  judge  who 
decided  the  case,  refused  to  grant  FOFs  fee  demand.  Instead,  Judge  Rambo  allowed  less  than  15 
percent  of  the  requested  fees  and  issued  opinions  sharply  critical  of  FOFs  behavior  in 
prosecuting  the  case  against  Roth.  Judge  Rambo  said  that  FOF  devoted  "excessive"  and 
"inordinate"  amounts  of  time  and  "prepared  and  prosecuted  [the  case]  unreasonably." 

After  Judge  Rambo  refused  FOFs  fee  demand,  FOF  initiated  further  proceedings  which 
increased  Roth's  legal  defense  expenses.  FOF  appealed,  unsuccessfully,  all  the  way  to  the  U.S. 
Supreme  Court.  What  was  remarkable  about  FOF's  appeal  was  that  it  had  absolutely  nothing  to 
do  with  the  claimed  rights  of  the  farmworkers  in  the  lawsuit.  Even  though  FOF  had  lost  at  trial 
on  almost  all  of  the  farmworker  claims,  it  did  not  appeal  any  of  those  issues.  The  only  loss  FOF 
appealed  was  its  own  demand  for  over  $65,000  in  attorney's  fees  -  money  that  would  benefit 
only  FOF,  not  the  farmworkers.  Not  a  single  claim  was  raised  on  appeal  on  behalf  of  the 
farmworkers  who  had  supposedly  been  so  mistreated. 

Roth  believes  that  the  FOF  lawsuit  against  him  had  litde  or  nothing  to  do  with  the 
claimed  rights  of  the  farmworkers  who  had  worked  for  him.  Instead,  Roth  believes  that  the  suit 
was  trumped-up  by  FOF  attorneys  to  retaliate  against  him  for  his  outspoken  advocacy  of  reform 
in  the  area  of  farmworker  regulation  and  enforcement  In  particular,  FOF  targeted  Roth  because 
of  his  critical  testimony  before  Representative  Goodling's  committee. 

Roth  now  has  his  own  lawsuit  pending  in  state  court  against  FOF  for  abuse  of  process. 
Meanwhile,  Roth  has  gotten  out  of  farming,  his  financial,  physical  and  mental  resources 
depleted.  And,  as  a  result,  Phil  Roth  no  longer  employs  any  farmworkers. 

There  are  other  agricultural  litigation  targets  of  LSC-funded  attorneys.  Among  the  more 
prominent  targets  are  farmers  who  employ  H2A  temporary  foreign  workers.  The  H2A  program 
was  exhaustively  debated  in  Congress  and  approved  as  part  of  the  Immigration  Reform  and 
Control  Act  of  1986.  Nevertheless,  LSC-funded  attorneys  have  made  it  clear  that  they  intend  to 
effectively  abolish  the  program  through  litigation  against  farmers  who  use  H2A  workers.  Such 
litigation  would  seem  to  present  a  major  conflict  of  interest  for  LSC-funded  attorneys  as  they  are 
representing  the  H2A  workers  against  their  employers  with  the  ultimate  purpose  of  eliminating 
the  H2A  workers'  jobs. 

Ironically,  while  LSC-funded  attorneys  disemploy  agricultural  workers  through  their 
concerted  lawsuit  campaign,  they  also  sue  to  prevent  growers  from  mechanizing  in  response  to 
rising  labor  costs.  This  Luddite-like  response  to  the  natural  consequences  of  their  activities 
serves  to  expose  their  lawsuit-happy  tendencies.  The  LSC-funded  attorney  response  was  to  sue 
to  make  mechanization  unlawful.  In  the  classic  case  of  a  program  gone  awry,  LSC-funded 
attorneys  sued  the  University  of  California  at  Davis  to  prevent  research  on  new  uniform  varieties 
of  fruits  and  vegetables  and  machinery  to  harvest  them.  The  suit  dragged  on  for  several  years 
and  cost  taxpayers  millions  of  dollars  before  it  was  thrown  out  by  the  court. 
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In  my  home  state,  California  Rural  Legal  Assistance  (CRLA)  maintains  a  staff  of  some 
50  lawyers.  Each  year  the  LSC  gives  the  CRLA  about  $7  million,  which  is  being  frittered  away 
on  an  organization  that  seems  to  care  less  about  its  legal  responsibilities  to  the  rural  poor  than  on 
the  relentless  pursuit  of  its  own  political  agenda. 

A  glaring  example  of  the  CRLA's  hypocrisy  is  pursuing  its  own  self-interest  at  the 
expense  of  the  rural  poor  has  been  its  reaction  to  the  Targeted  Industries  Partnership  Program 
(TTPP).  TTPP  is  a  joint  effort  by  the  California  and  federal  governments  to  pool  and  direct  their 
enforcement  resources  against  recidivist  and  egregious  labor-law  violators  in  California. 

Before  TIPP  was  created,  the  CRLA  and  its  allies  in  the  press  had  successfully  painted  a 
negative  but  false  picture  that  the  agricultural  industry  as  a  whole  was  rampant  with  labor-law 
violations,  and  that  government  agencies  were  either  uninterested  or  unable  to  do  much  about 
them.  The  implementation  of  TIPP  several  years  ago  by  the  California  Labor  Commissioner  and 
the  U.S.  Department  of  Labor,  coupled  with  the  support  or  tolerance  of  law-abiding  agricultural 
employers,  has  been  helping  the  rectify  this  unwarranted  negative  perception  while  improving 
labor-law  compliance  levels. 

By  fostering  a  level  playing  field  among  agricultural  employers,  TTPP  has  achieved  a 
level  of  education  and  compliance  in  California's  agricultural  industry  that  stands  as  a  model  for 
the  rest  of  the  nation.  But  rather  than  supporting  TTPP's  multi-agency  effort  to  ensure 
employment  law  compliance,  the  CRLA  has  chosen  instead  to  seek  ways  to  thwart  and  destroy 
it.  The  reason  of  this  is  simple:  the  more  successful  TIPP  is  in  correcting  field  sanitation  and 
other  workplace  problems  -  and  in  preventing  them  from  occurring  altogether  ~  the  less  the 
CRLA  is  needed,  and  there  is  even  less  of  an  opportunity  for  CRLA  attorneys  to  file  harassing 
lawsuits  in  the  hope  of  recovering  attorney's  fees  and  costs. 

The  proof  of  this  can  be  seen  in  the  CRLA's  own  public  statements:  it  opposes  TIPP 
because  it  wants  the  ability  to  sue  growers  for  violations  committed  by  their  farm  labor 
contractors.  So,  in  doggedly  pursuing  "deep  pockets"  in  lawsuits  for  its  own  benefit,  the  CRLA 
tries  to  justify  its  call  for  the  destruction  of  an  effective  multi-agency  task  force  which  stands  to 
benefit  farmworkers,  taxpayers  and  law-abiding  employers. 

Another  example  of  CRLA's  noted  appetite  for  pursuing  wasteful  litigation  is  its  current 
class-action  lawsuit  against  California's  Labor  Commissioner.  In  that  suit,  the  CRLA  is  charging 
the  state  Labor  Commissioner  with  failing  to  provide  bilingual  services  to  farm  workers.  The 
California  Labor  Commissioner's  Office  employs  far  more  bilingual  personnel  and  provides  far 
more  interpreters  and  translators  in  its  offices,  day-in  and  day-out,  than  does  the  CRLA.  The 
lawsuit  of  course  seeks  to  recover  attorney's  fees  and  costs.  So  here,  we  the  taxpayers  are  being 
treated  to  the  spectacle  of  one  publicly-funded  agency  being  sued  by  another  publicly-funded 
agency,  at  the  cost  of  hundreds  of  thousands  of  scarce  taxpayer  dollars  that  could  and  should  be 
used  for  enforcement.  Should  not  a  letter  suggesting  improvements  in  bilingual  services  have 
been  tried  instead? 
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It  is  clear  that  LSC-funded  attorneys  have  a  view  of  their  mission  much  different  than 
ihat  of  Congress.  Driving  farmers  out  of  business  and  eliminating  jobs  doesn't  help 
farmworkers. 

In  recent  years,  Farm  Bureau  has  testified  before  Congressional  committees  and  the 
Legal  Services  Corporation  Board  regarding  agricultural  employers'  experiences  with  LSC- 
funded  attorneys.  Farm  Bureau  has  actively  supported  reform  measures  that  would  put 
accountability  into  the  Legal  Services  Corporation  program.  Unfortunately,  the  Legal  Services 
Corporation  program  has  been  allowed  to  operate  without  proper  checks  and  balances.  The 
Legal  Services  Corporation  board,  which  is  supposed  to  be  the  policy-setter  and  monitor  of  the 
program,  has  been  reduced  to  a  check-writing  machine.  Until  1994,  the  Legal  Services 
Corporation  at  least  tried  to  maintain  the  pretense  of  a  monitoring  program.  But  after  the 
appointment  of  a  new  LSC  Board  of  Directors,  the  Corporation  collapsed  the  monitoring 
function  in  on  itself.  Fourteen  of  28  professional  staff  members  in  the  Office  of  Program 
Evaluation,  Analysis  and  Review  (OPEAR)  were  fired  soon  after  the  new  leadership  took  over. 
Typically,  more  than  125  monitoring  teams  were  sent  to  monitor  and  evaluate  field  programs 
each  year,  in  1994,  fewer  than  half  a  dozen  were  sent  In  place  of  the  oversight  program,  LSC 
instituted  "peer  review;"  a  case  of  the  foxes  watching  the  henhouse. 

Since  passage  of  the  Legal  Services  Corporation's  enabling  legislation  in  1974,  Congress 
has  enacted  amendments  prohibiting  LSC-funded  attorneys  from  engaging  in  a  number  of 
practices,  including  lobbying,  union  organizing  and  participating  in  political  demonstrations.  In 
practice,  however,  these  statutory  restraints  have  been  largely  ignored  by  LSC-funded  attorneys 
who  have  justified  their  actions  with  the  claim  that  they  are  using  other  non-federal  funds  to 
support  such  activities. 

LSC-funded  attorneys  are  increasingly  benefiting  from  non-federal  funding.  These  non- 
federal funds  come  from  state  and  local  governments  and  through  private  contributions,  but  a 
large  measure  of  such  funds  are  realized  from  state  IOLTA  programs,  or  Interest  On  Lawyer's 
Trust  Accounts. 

While  criticisms  of  the  Legal  Services  Corporation,  especially  by  farmers,  are  viewed  as 
being  "politically  incorrect"  in  some  circles,  Farm  Bureau  nevertheless  submits  that,  in  this  era 
of  federal  budget  deficits,  Congress  should  consider  repeal  and  defending  of  the  Legal  Services 
Corporation  program.  Farm  Bureau  is  not  opposed  to  legal  services  for  the  poor,  including 
migrant  and  seasonal  farmworkers.  Farm  Bureau  does,  however,  believe  that  their  interests 
should  be  represented  with  the  best  interest  of  the  farmworker  in  mind  and  for  the  purpose  of 
rectifying  their  true  grievances  and  with  the  goal  that  their  jobs  are  preserved. 

As  previously  indicated,  the  LSC  Board  has  become  nothing  more  than  a  check-writing 
machine,  and  legal  services  for  the  poor  are  being  funded,  administered  and  controlled  at  ever 
increasing  levels  by  state  programs.  The  federal  Legal  Services  Corporation  has  become  an 
unnecessary  and  unproductive  expense  for  the  federal  government  It  is  a  body  whose  activities 
have  grown  far  beyond  those  that  Congress  intended.  Furthermore,  efforts  by  Congress  to  limit 
or  check  the  excessive  activities  by  LSC-funded  attorneys  have  been  largely  ignored.  If, 
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however,  some  continued  level  of  federal  funding  is  deemed  necessary,  such  funding  could  be 
accommodated  through  a  direct  grant  program  with  very  specific  delineation  of  permissible 
activities  that  could  be  performed  by  grantees  accepting  public  funds. 

If  the  Legal  Services  Corporation  is  to  remain,  then  appropriations  should  be  tied  to 
reform  measures  that  put  accountability  into  the  program  to  ensure  that  it  operates  and  delivers 
the  services  that  Congress  intended. 

Thank  you. 
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FLOC  leader  fears  suit 
on  migrant  pay  could  halt 
pickle  growing  in  area 


BLADE  PHOTO 


BY  NED  BELL 

BLADE  FARM  EDITOR 

The  leader  of  the  Toledo-based 
migrant  farm  workers  union  said 
yesterday  a  class-action  lawsuit 
filed  by  a  legal  aid  group  this  week 
could  trigger  the  end  of  the  pickling 
industry  in  northwest  Ohio. 

Baldemar  Velasquez,  president  of 
the  Farm  Labor  Organizing  Com- 
mittee, said  complex  contract  nego- 
tiations between  his  organization, 
pickle  growers,  and  processors  be- 
came even  more  complicated  by  a 
suit  filed  against  Vlasic  Foods,  Inc. 

He  said  some  growers  are  talking 
about  quitting  the  business,  which 
could  halt  the  pickling  cucumber 
industry  in  the  area. 

But  Paul  Blausey,  of  Genoa,  a 
negotiator  for  the  Fremont  Pickle 
and  Tomato  Growers  Association, 
took  a  brighter  view  but  conceded 
that  "the  pickle  industry  is  on  thin 
ice  right  now."  His  group  grows  for 
Heinz  USA,  Inc. 

Advocates  for  Basic  Legal  Equal- 
ity filed  the  suit  against  Vlasic 
Tuesday  in  U.S.  District  Court  in 
Toledo  on  behalf  of  1,000  to  1,400 
migrant  workers.  It  says  Vlasic  and 
several  of  its  contractors  did  not 
pay  the  minimum  wage  of  $4.25  an 
hour  for  field  work  early  last  sea- 
son, the  first  in  which  the  workers 
were  considered  "employees." 


The  ABLE  suit  seeks  $400,000  in 
back  wages  and  a  total  of  $1.5 
million,  including  attorney  fees. 

Migrant  workers,  most  of  whom 
are  members  of  FLOC,  had  been 
given  SO  per  cent  of  the  value  of  the 
crop  they  pick.  But  under  a  new 
union  contract  with  the  growers  and 
processors,  the  workers  had  "em- 
ployee" status,  which  meant  they 
had  to  be  paid  minimum  wage  for 
each  hour  worked.  That  was  an 
added  cost  to  growers  for  pre-har- 
vest  work. 

Mr.  Velasquez  said  a  couple  of 
growers  reportedly  said  they  would 
not  grow  pickles  this  year  because 
of  the  cost  If  ABLE  prevails  in  its 
suit,  he  said,  "it  could  effectively 
shut  down  the  Vlasic  operation  in 
Ohio." 

Mr.  Velasquez  said  he  was  "not 
very  happy"  with  ABLE  and  added: 
"I'm  not  saying  they  [ABLE]  are 
wrong.  They  just  aren't  right 
enough." 

Negotiations  on  new  pickle  con- 
tracts between  the  growers,  FLOC, 
and  Heinz  and  Vlasic  have  been 
under  way  for  several  weeks.  Mr. 
Velasquez  said  FLOC  is  asking  for  a 
higher  minimum  wage. 

Mr.  Blausey,  a  grower,  said,  "We 
are  making  headway.  And  I  don't 
think  the  ABLE  lawsuit  will  impact 
our  negotiations."  But  he  added, 
'Two  of   our   growers   have   been 


Velasquez:  not  happy  with 
ABLE. 

pretty  vocal  about  not  growing  this 
year,  and  I  can  think  of  a  half  dozen 
more  who  could  decide  to  quit" 

He  explained  that  the  growers  are 
concerned  about  such  things  as  ha- 
rassment from  ABLE,  increasingly 
stringent  government  regulations  on 
labor  camp  facilities,  and  dwindling 
returns  from  their  crop. 

Granting  farm  workers  employee 
status  added  $100  to  $150  an  acre  in 
the  cost  of  producing  pickles,  he 
said.  ' 

Mr.  Velasquez  said,  "We  would 
like  to  protect  the  growers,  to  keep 
them  in  business  to  provide  the 
jobs." 

Ohio  produces  more  than  $10  mil- 
lion worth  of  cucumbers  for  pickles 
annually;  Michigan,  which  ranks  No. 
1  in  the  nation,  produces  more  than 
$20  million  worth  annually. 
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Union  confederation 
asks  ABLE  to  bow 
out  of  FLOC  affairs 


BY  NED  BELL 

BLADE  BUSINESS  WRITER 

The  Toledo  area  United  Labor 
Committee,  Council,  made  up  of 
most  major  unions  in  the  area,  has 
slapped  the  Advocates  for  Basic 
Legal  Equality,  a  legal  services  or- 
ganization, for  allegedly  interfer- 
ring  with  labor  relations  involving 
an  area  union  representing  migrant 
workers. 

Officials  of  the  six  Toledo  area 
labor  councils  that  make  up  the 
United  Labor  Committee  have 
signed  a  resolution  asking  the  labor 
community  to  call  on  ABLE  to  "dis- 
engage itself  from  the  present  legal 
activities  and  stop  interfering  in  the 
labor  relations  of  farms  covered  by 
FLOC  collective  agreements." 

FLOC,  the  Farm  Labor  Organiz- 
ing Committee,  has  an  ongoing  dis- 
pute with  ABLE  over  representation 
of  migrants  who  last  year  attained 
employee  status  on  pickling-cucum- 
ber  farms  because  qf  a  FLOC  con- 
tract negotiated  with  growers. 

At  issue  is  a  federal  class-action 
lawsuit  filed  by  ABLE  against  Via- 
sic  Foods,  Inc.,  which  says  migrant 
workers  were  underpaid  by  as  much 


as  $400,000  last  year. 

FLOC  maintains  that  the  issues 
involved  in  the  lawsuit  are  being 
handled  through  grievance  proce- 
dures provided  under  the  union  con- 
tract and  is  angry  that  ABLE  sued 
on  behalf  of  some  migrant  workers 
who  didn't  use  the  grievance  steps. 

Baldemar  Velasquez,  FLOC  presi- 
dent, has  said  the  lawsuit  is  interfer- 
ing with  efforts  to  negotiate  a  new 
contract  with  cucumber  growers 
and  Vlasic  Foods  and  may  result  in 
some  growers'  giving  up  growing 
pickling  cucumbers. 

"This  is  not  a  debate  of  their 
lawsuit,"  Mr.  Velasquez  said.  ''It  is  a 
public  policy  debate  on  the  right  of 
self-determination  by  migrant  farm 
workers  or  their  continued  depen- 
dency on  others." 

Mark  Finnegan,  an  attorney  for 
ABLE,  said  he  had  not  seen  the 
resolution  and  would  not  comment 
on  it 

However,  ABLE  filed  a  request 
last  week  for  an  injunction  barring 
Vlasic  or  its  growers  from  withhold- 
ing 10  per  cent  of  migrant  workers' 
wages  and  halting  wage  averaging 
among  workers,  he  said. 
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Mr.  Chabot.  Ms.  Mauch. 

STATEMENT  OF  JUDY  MAUCH,  MAUCH  FARMS 

Ms.  Mauch.  Yes,  good  morning. 

Mr.  Chabot.  Good  morning. 

Ms.  Mauch.  My  name  is  Judy  Mauch.  I  was  born  and  raised  on 
our  family  farm.  It  is  now  run  by  my  mother,  my  father,  my  broth- 
er, and  myself.  We  employ  many,  many  workers.  We  feed  a  lot  of 
families.  But  right  now  we  are  under  a  lot  of  scrutiny  and  we  are 
being  sued  by  legal  aid. 

We  have  a  very  large  pickle,  cucumber  operation.  We  work  with 
other  growers.  They  bring  them  into  our  station.  We  employ  many, 
many  migrants,  but  because  of  legal  aid  we  have  the  potential  to 
be  put  completely  out  of  business,  which  means  a  lot  of  people  will 
lose. 

The  pickle  industry  grew  very  rapidly  until  approximately  10 
years  ago,  and  the  major  reason  for  this  decline  is  because  of 
ABLE.  They  have  sued  countless  growers,  not  just  ourselves,  in  our 
area,  for  the  Migrant  and  Seasonal  Worker  Protection  Act  and 
other  statutes.  They  have  a  laundry  list  of  things  that  employers 
of  migrant  farmworkers  must  do  and  the  growers  take  these  laws 
very  seriously.  We  understand  that  we  must  do  that. 

Unfortunately,  ABLE  lays  in  wait  for  us  to  make  a  mistake,  and 
when  we  do,  they  are  there  and  they  have  actually  even  coached 
some  of  our  people  to  try  to  drum  up  business  against  the  farmers. 
One  instance,  my  cousin,  who  is  now  bankrupt,  they  were  out  to 
his  farm  and  they  frankly  told  him  that  they  wouldn't  be  bothering 
him  anymore  because  they  realized  that  he  didn't  have  any  money. 

I  am  personally  aware  of  over  20  growers  in  the  area  who  have 
quit  growing  vegetables  because  of  ABLE.  I  want  to  keep  going  but 
it  is  very  frustrating.  It  is  very  difficult.  It  is  like  living  with  a 
noose  around  your  neck  at  all  times. 

I  believe  that  people  should  have  equal  representation,  but  this 
is  not  what  legal  aid,  ABLE,  is  doing.  They  are  not  concerned  about 
their  clients.  If  they  were,  they  would  work  with  us.  We  have  a 
union  grievance  procedure. 

The  Dunlop  Commission,  which  is  chaired  by  Dr.  John  Dunlop, 
who  is  the  former  secretary  of  labor,  Doug  Frasier,  Tom  Ander- 
son— I  don't  know  if  you  have  heard  of  the  Anderson's  and  Mommy 
Grain — they  have  worked  with  us  and  the  union  on  implementing 
this  process  of  the  grievance  procedures  and  it  does  work.  As  a 
matter  of  fact,  half  of  the  plaintiffs  in  our  case  have  settled  with 
us. 

We  sat  down  with  the  union,  my  brother,  and  myself,  we  came 
up  with  what  we  felt  was  fair  to  work  with  it  and  half  of  the  plain- 
tiffs have  settled  fully.  The  scary  thing  about  that  is,  though, 
once — well,  one  of  the  main  things  is — one  of  the  families  claimed 
that  they  were  not  paid  for  all  their  hours,  which  is  not  true.  Ev- 
erybody was  paid.  We  have  records.  Everybody  was  paid. 

We  understand  that  in  our  farm  we  can't  do  it  without  them, 
they  can't  do  it  without  us.  It  is  a  working  thing.  On  our  particular 
case,  legal  aid  right  now  has  four  attorneys  and  paralegals  working 
against  us.  We  have  one  attorney.  That  is  all  we  can  afford.  It 
just — it  just  isn't  right. 
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This  particular  year,  by  the  way,  that  we  are  being  sued  over 
was  the  pickle  season  of  1993,  we  spent  money  like  drunken  sailors 
that  year  trying  to  make  the  crop  for  our  workers.  It  was  a  drought 
year.  We  had  six  tractors  and  six  pumps  running  and  then  we  got 
turned  around  and  it  is  just  very,  very  frustrating. 

Mr.  Chabot.  Thank  you  for  your  testimony  this  morning. 

Ms.  Mauch.  Thank  you. 

Mr.  Chabot.  So  all  the  witnesses  know,  you  probably  figured  out 
the  light.  The  green  lights  means  the  5  minutes  is  going  on.  The 
red  light  means  the  time  is  up. 

Mr.  Gekas  [presiding].  Your  time  is  up. 

Mr.  Chabot.  My  time  has  expired.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Mauch  follows:] 

Prepared  Statement  of  Judy  Mauch,  Mauch  Farms 

Mr.  Chairman,  my  name  is  Judy  Mauch.  I  work  full-time  on  our  family  farm 
along  with  my  father,  mother  and  brother.  The  only  hand-harvest  crop  which  we 
grow  today  is  pickling  cucumbers  which  we  growers  and  our  workers  simply  refer 
to  as  "pickles".  The  pickle  crop  has  been  the  source  of  some  of  my  greatest  joy,  but 
most  recently  it  has  been  nothing  but  heartache  and  frustration. 

My  father  began  raising  pickles  in  1951,  when  he  started  out  with  five  acres.  Our 
pickle  acreage  has  grown  to  140  acres  making  us  the  largest  pickle  grower  in  the 
region.  We  also  have  one  of  the  few  pickle  grading  stations  left  in  Northwest  Ohio. 
We  buy  about  100  acres  of  pickles  from  neighboring  growers  to  run  through  our 
grading  station  which  pickles  are  sold,  along  with  our  own,  to  a  processor,  Green 
Bay. 

The  pickle  industry  grew  rapidly  in  Ohio  until  approximately  ten  years  ago,  when 
it  went  into  rapid  decline.  The  major  reason  for  this  decline  is  an  agency  called  Ad- 
vocates for  Basic  Legal  Equality  (ABLE).  ABLE  is  funded,  in  major  part,  by  the 
Legal  Services  Corporation  (LSC). 

ABLE  has  sued  countless  growers  in  our  area  for  alleged  violations  of  the  Migrant 
and  Seasonal  Worker  Protection  Act  (MSPA)  and  other  statutes.  The  MSPA  contains 
a  laundry  list  of  things  that  employers  of  migrant  farm-workers  must  do  and  the 
growers  take  these  laws  very  seriously.  Unfortunately,  ABLE  lays  in  wait  for  grow- 
ers to  make  a  mistake  and  when  we  do,  it  costs  us  dearly.  Growers  cannot  afford 
to  defend  themselves  in  federal  court  and  since  we  cannot  insure  ourselves  against 
ABLE,  many  growers  are  simply  going  out  of  business.  I  am  personally  aware  of 
over  twenty  growers  in  our  area  who  have  quit  growing  vegetables  because  of 
ABLE,  costing  a  great  number  of  migrant  workers  their  jobs. 

In  1992,  our  farm  entered  into  a  collective  bargaining  agreement  with  the  Farm 
Labor  Organizing  Committee  (FLOC).  FLOC  is  the  international  union  which  rep- 
resents the  farm-workers.  Our  agreement  contains  a  rather  extensive  grievance  pro- 
cedure whereby  any  problem  or  dispute  between  a  worker  and  a  grower  can  be  sub- 
mitted to  and  processed  through  the  multi-stage  grievance  procedure. 

The  final  arbiter  of  this  procedure  is  the  Dunlop  Commission,  a  group  of  highly 
prestigious  men  with  vast  knowledge  of  labor  issues  and/or  agriculture.  The  Com- 
mission is  chaired  by  Dr.  John  T.  Dunlop,  former  Secretary  of  Labor.  The  Commis- 
sion is  privately  funded  and  the  grievance  procedure  operates  at  no  cost  to  any  of 
the  participants.  The  growers,  the  Union,  the  processors  and  the  Commission  have 
worked  extremely  hard  to  implement  this  process,  and  it  does  work.  The  only  entity 
that  does  not  want  the  process  to  work  is  ABLE.  Everyone  has  made  concessions 
here  except  ABLE. 

In  1994,  ABLE  sued  our  farm  for  violations  of  the  MSPA  and  the  FLSA  that  alleg- 
edly occurred  in  1993.  A  few  of  our  workers  claim  that  they  were  told  by  someone 
at  Mauch  Farms  to  write  down  fewer  hours  than  they  actually  worked.  Only  one 
family  has  any  written  record  of  the  hours  that  they  claim  they  actually  worked  and 
these  differ  totally  from  the  hours  which  they  turned  in  to  us  for  payment.  ABLE 
also  sued  us  for  the  entire  laundry  list  of  MSPA  violations  relative  to  housing,  post- 
ers, and  handing  out  forms. 

Pursuant  to  our  collective  bargaining  agreement,  we  ran  these  claims  through  the 
Union  grievance  procedure  and  agreed  upon  the  amount  of  $228.00  per  worker  to 
resolve  the  dispute.  Most  of  the  workers  have  accepted  this  money  in  full  resolution 
of  the  grievance,  however,  this  has  not  resolved  our  federal  court  case  because 
ABLE  wants  more  money.  Furthermore,  as  other  workers  learn  that  we  are  handing 
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out  money,  they  will  undoubtedly  want  to  jump  on  the  bandwagon.  We  are  in  a  vi- 
cious cycle. 

FLOC  has  filed  a  motion  to  intervene  in  our  lawsuit  asking  the  Judge  to  make 
the  plaintiffs  honor  the  collective  bargaining  agreement  and  the  grievance  proce- 
dure. ABLE  has  vehemently  resisted  this  and  the  motions  have  flow  back  and  forth. 
Dr.  Dunlop  has  also  tried  talking  to  ABLE,  asking  them  to  allow  the  grievance  pro- 
cedures to  work,  but  to  no  avail. 

ABLE  currently  has  four  lawyers  working  on  our  case,  while  we  can  barely  afford 
one.  Although  they  have  had  all  winter  to  take  our  depositions,  they  will  undoubt- 
edly want  to  do  it  now  in  the  Summer  or  Fall  when  we  are  harvesting — our  most 
crucial  time.  This  entire  process  is  very  costly  and  unbelievably  frustrating. 

On  behalf  of  Mauch  Farms  and  all  of  the  other  farmers  in  Northwest  Ohio,  I  ask 
you  to  please  terminate  all  funding  to  LSC.  The  blatant  abuse  of  funds  and  power 
is  a  mockery  of  our  entire  system  and  is  costing  us  a  valuable  industry.  The  problem 
stems  from  the  fact  that  there  is  simply  no  accountability.  If  our  lawyers  showed 
up  at  a  pretrial  or  a  deposition  with  three  of  her  partners,  we  would  not  pay  her, 
and  would  probably  hire  another  lawyer.  We  have  to  engage  in  a  cost  analysis  rel- 
ative to  proceeding  with  or  settling  the  disputes  with  our  workers,  but  with  ABLE 
involved,  we  are  not  even  on  the  same  playing  field. 

Please  do  the  right  thing  while  you  have  the  chance.  Stop  funding  the  LSC  and 
restore  some  accountability  to  the  system. 

Thank  you. 

Mr.  Gekas.  Let's  proceed  with  Ms.  Stearns. 

STATEMENT  OF  JODIE  L.  STEARNS,  ESQ.,  MITCHELL,  STEARNS 

&  HAMMER 

Ms.  Stearns.  Thank  you,  Mr.  Chairman,  gentlemen.  I  thank  you 
all  for  the  opportunity  to  travel  to  this  great  city  and  to  testify  be- 
fore this  very  prestigious  subcommittee.  It  is  truly  an  honor. 

I  am  here  to  talk  to  you  about  a  problem  that  is  virtually  un- 
equivocally destroying  the  vegetable  industry  in  northwest  Ohio. 
The  problem  of  which  I  speak  is  ABLE,  Advocates  for  Basic  Legal 
Equality. 

ABLE's  funding  does  come  primarily  from  LSC.  In  1993,  the  LSC 
gave  ABLE  over  $1  million.  In  1994,  ABLE  received  the  sum  of 
$1,173  plus.  And  I  also  found  it  interesting  that  at  the  end  of  1994, 
according  to  ABLE's  financial  statement,  they  had  $334,000  in  in- 
terest and  reserve  at  the  end  of  the  year. 

ABLE  in  Ohio  has  a  migrant  section  and  this  migrant  section 
has  no  less  than  six  attorneys,  four  paralegals,  secretaries,  and 
staff.  The  attorneys  sue  vegetable  growers  in  our  Federal  court  for 
various  violations  of  Federal  statutes,  most  notably  the  Migrant 
and  Seasonal  Agricultural  Worker  Protection  Act,  which  we  call 
MSPA. 

These  lawsuits  cost  the  growers  thousands  of  dollars  in  statutory 
penalties.  They  are  extremely  expensive  to  defend  due  to  the  vol- 
ume of  paperwork  cranked  up  by  numerous  lawyers  on  the  other 
side  and  the  sheer  number  of  court  appearances  required  alone. 

The  resources  that  are  wasted  by  ABLE  lawyers  is  phenomenal. 
Some  examples  of  the  flagrant  spending  include  routinely  sending 
three  to  four  lawyers  to  pretrial,  to  a  pretrial  in  Federal  district 
court,  sending  two  to  three  lawyers  and  a  paralegal  to  a  simple 
deposition.  ABLE  in  fact  flew  three  people  to  Miami,  FL,  deposi- 
tions that  lasted  3  days. 

Depositions  drag  on  for  days  with  ABLE.  We  don't  get  done  in 
a  day.  They  drag  on  and  on.  Two  lawyers  were  sent  to  Cincinnati 
to  the  Sixth  District  Court  of  Appeals  where  only  one  lawyer  is  al- 
lowed to  argue.  ABLE  further  packs  the  courtroom  with  attorneys. 
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In  a  recent  trial  in  which  I  was  involved,  there  were  five  ABLE 
attorneys  in  the  courtroom  throughout  virtually  the  entire  trial. 
Two  sat  at  counsel  table,  one  directly  behind  counsel  table  and  two 
more  were  in  the  courtroom.  In  addition,  there  were  paralegals,  in- 
terpreters, secretaries,  and  other  staff  and  there  were  two  clients. 

The  lawsuit  of  which  I  just  spoke  where  the  courtroom  was 
packed  involved  a  grower  who  had  already  settled  one  case  for  the 
same  year  with  a  different  family,  settled  for  $1,500.  At  the  settle- 
ment conference  on  the  second  case,  an  ABLE  attorney  actually 
laughed  at  this  grower  for  paying  over  the  $1,500  in  settlement  be- 
cause these  workers  wouldn't  have  traveled  to  Ohio  anyway.  Need- 
less to  say,  that  totally  blows  any  chance  of  settlement  negotiation 
and  it  is  truly  intimidating  and  a  mess. 

This  lawyer,  by  the  way — or  excuse  me,  this  grower,  by  the  way, 
has  filed  bankruptcy  at  a  loss  of  over  50  jobs  to  migrant  workers. 

In  the  same  trial,  ABLE  indicated  that  it  could  not  have  this 
trial  during  the  winter  because  the  clients  couldn't  travel  due  to 
the  icy  or  slippery  roads.  They  turned  around  and  flew  the  clients 
in  in  October,  which  is  the  heighth  of  the  harvest  season  for  the 
grower. 

ABLE  further  represents  illegal  aliens,  which  is  directly  contra 
to  the  regulations  established  in  the  CFR,  as  all  of  us  know.  ABLE 
gets  around  this  by  saying,  ah,  but  I  didn't  use  LSC  money  to  do 
it;  I  used  money  from  other  funding.  In  one  recent  case,  ABLE  has 
sued  the  Ohio  Department  of  Human  Services  for  confirming  fraud- 
ulent Social  Security  numbers,  the  grower  who  is  trying  to  comply 
with  INS  regulations.  ABLE  also  sued  the  grower  for  alleged  retal- 
iation for  attempting  to  ascertain  whether  or  not  the  workers  were 
documented  or  illegal  aliens. 

Another  case  in  which  I  am  currently  involved,  a  migrant  worker 
reached  under  a  truck  and  was  seriously  injured.  He  has  a  per- 
sonal injury  lawyer.  However,  ABLE  is  there  to  cover  the  other 
claims. 

Thank  you  for  your  time,  and  I  ask  you  to  read  the  rest  of  the 
testimony  which  has  been  submitted. 

[The  prepared  statement  of  Ms.  Stearns  follows:] 


358 
Prepared  Statement  of  Jodie  L.  Stearns,  Esq.,  Mitchell,  Stearns  &  Hammer 

Mr.  Chairman,  my  name  is  Jodie  Stearns.  I  reside  on  our 
family  farm  in  Northwest  Ohio  with  my  husband  and  twin  sons.  I 
also  practice  law  and  have  the  opportunity  to  represent  many 
farmers  and  agri-businesses. 

I  am  truly  honored  to  be  invited  to  present  testimony  today 
relative  to  a  problem  that  is  virtually  destroying  the  vegetable 
industry  in  Ohio.  The  problem  which  I  speak  of  is  an  organization 
called  Advocates  for  Basic  Legal  Eguality  (ABLE).  ABLE  has  a 
migrant  section  which  deals  solely  with  the  problems  of  migrant 
workers  who  travel  to  Ohio  to  work  for  two  to  three  months  during 
the  year.  The  lawyers  in  ABLE's  migrant  section  are  completely 
separate  and  apart  from  the  attorneys  who  handle  other  issues 
addressed  by  ABLE  such  as  landlord  tenant  and  divorce. 

ABLE ' s  funding  is  derived  primarily  from  the  Legal  Services 
Corporation  (LSC).1  In  1993  the  LSC  gave  ABLE  $1,035,816.00;  and 
in  1994  ABLE  received  the  sum  of  $1,173,219.00  from  LSC.  It  is 
also  interesting  to  note  that  ABLE  had  a  whopping  $334,037.00  in 
"interest  and  reserve"  in  1994. 


1  A  copy  of  the  summaries  of  Funding  for  Ohio  Legal  Services 
Grantees  for  the  years  1993  and  1994  are  attached  hereto. 
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ABLE's  migrant  section  employs  no  less  than  six  (6)  attorneys, 
plus  paralegals,  secretaries  and  other  staff.  These  attorneys  sue 
vegetable  growers  in  federal  court  for  various  violations  of  the 
Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  (MSPA)  and 
other  statutes.  Technical,  de  minimis  violations  of  these  laws, 
(such  as  failing  to  have  a  camp  license  posted  or  the  correct 
poster  displayed) ,  cost  growers  thousands  of  dollars  in  statutory 
penalties.  These  lawsuits  are  extremely  expensive  to  defend  and 
most  farmers  simply  cannot  afford  it,  especially  in  light  of  the 
paperwork  which  these  lawyers  generate  and  the  sheer  number  of 
court  appearances  alone. 

The  resources  wasted  by  ABLE  attorneys  is  phenomenal  and 
should  not  be  countenanced.  Examples  of  ABLE's  flagrant  spending 
include: 

-  Routinely  sending  three  to  four  attorneys  to  appear  at 
pretrial  conferences  at  court; 

-  Sending  two  to  three  attorneys,  plus  a  paralegal,  to 
depositions  (ABLE  even  flew  three  people  down  to  Miami,  Florida  for 
depositions) ; 

-  Dragging  depositions  on  for  days; 

-  Sending  two  attorneys  to  an  oral  argument  in  the  Sixth 
Circuit  Court  of  Appeals  where  only  one  attorney  is  permitted  to 
argue ;  and 

-  Packing  the  courtroom  with  ABLE  attorneys,  paralegals  and 
staff. 
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At  a  recent  three-day  trial,  there  were  five  ABLE  attorneys 
present  most  of  the  time.  Two  sat  at  counsel  table  with  their  two 
migrant  clients;  another  attorney  who  sat  behind  them  actively 
conferred  with  the  two  named  trial  counsel  throughout  the  trial; 
while  two  additional  attorneys  sat  in  the  courtroom  observing. 
There  were  also  other  ABLE  staff  present  throughout  the  trial, 
including  an  interpreter,  a  paralegal  and  others  who  served  no 
ascertainable  function.  It  is  also  interesting  to  note  that  ABLE 
had  previously  sued  this  same  grower  for  the  same  statutory 
violations  for  the  same  year  with  a  different  family.  The  grower 
settled  the  first  case  for  $1,500.00.  At  a  settlement  conference 
relative  to  the  second  lawsuit,  an  ABLE  lawyer  laughed  at  the 
grower  for  paying  the  $1,500.00  to  settle  the  first  case  and  told 
the  grower  that  those  workers  who  had  sued  in  the  first  case  would 
never  have  shown  up  in  Ohio  for  the  trial.  This  grower  recently 
filed  bankruptcy. 

In  addition  to  the  unsavory  conduct  noted  above,  ABLE  argued 
that  their  clients  could  not  travel  to  Ohio  for  trial  during  the 
Winter  months  due  to  "icy  or  slippery  roads".  The  trial  was,  thus, 
held  in  October,  at  great  inconvenience  to  the  grower  because  this 
was  during  the  harvest  season.  ABLE  then  flew  the  clients  to  Ohio 
(directly  to  Toledo),  for  the  trial.  If  this  was  not  enough,  ABLE 
also  wanted  the  grower  to  pay  for  the  transportation. 

Other  examples  of  "dirty  tricks"  pulled  by  ABLE  include: 
-  Going  into  growers'  camps  and  soliciting  clients  door-to- 
door; 
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-  Lying  to  a  deputy  sheriff  by  telling  him  that  they  (ABLE) 
had  to  go  to  the  camp  because  their  "clients"  could  not  telephone 
the  ABLE  office  because  they  did  not  have  a  telephone,  when  a 
public  telephone  was  provided  at  the  camp  in  plain  view; 

-  Unlawfully  representing  illegal  aliens  in  blatant  violation 
of  45  C.F.R.  Part  1626  which  clearly  prohibits  legal  assistance 
"for  or  on  behalf  of"  ineligible  aliens  (ABLE  gets  around  this  by 
saying  that  the  funds  used  to  represent  "illegals"  are  from  sources 
other  than  LSC  funds); 

-  Directly  issuing  subpoenas  to  farmers  who  are  known  by  ABLE 
to  be  represented  by  counsel  without  even  so  much  as  copying 
counsel  on  the  subpoena  (needless  to  say,  the  service  of  a  Federal 
court  subpoena  is  enough  to  terrify  any  grower) ;  and 

-  In  general,  doing  anything  and  everything  possible  to  annoy, 
harass,  and  intimidate  the  growers  and  ruin  the  industry. 

A  recent  example  of  ABLE's  total  disregard  for  litigation 
economics,  which  every  other  American  litigant  and  attorney  must 
consider,  is  a  case  involving  a  migrant  worker  who  was  seriously 
injured  when  he  reached  under  a  moving  truck  while  loading 
tomatoes.  A  large,  private,  personal  injury  law  firm  (partners  of 
which  coincidentally  sit  on  ABLE's  board)  represents  the  worker  in 
his  personal  injury  claim  wherein  the  worker  is  suing  for 
$750,000.00.  ABLE's  only  involvement  in  the  case  is  the  claims 
under  the  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act 
(MSPA) ,  the  Fair  Labor  Standards  Act  (FLSA)  and  the  Federal 
Insurance  Contribution  Act  (FICA) . 
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Suit  was  originally  brought  against  the  growers  who  rented  the 
land  and  grew  the  tomatoes,  their  crew  leaders,  a  neighbor  who  was 
unfortunate  enough  to  rent  his  camp  to  the  tomato  growers  to  house 
some  of  their  crew  in,  and  an  employee  of  the  neighbor /camp  owner. 
The  only  claim  against  the  neighbor/camp  owner  and  his  employee  was 
for  violations  of  the  MSPA  due  to  alleged  problems  with  the  camp, 
which  had  been  rented  by  and  turned  over  to  the  tomato  growers. 
The  camp  owner  and  his  employee  settled  their  claims  for  a  total  of 
$750.00  because  they  could  not  afford  nor  justify  the  attorney's 
fees  to  fight  the  case.  The  tomato  growers,  likewise  settled  their 
MSPA  claims  for  $3,500.00.  In  the  meantime,  ABLE  expended  hundreds 
of  hours  preparing  discovery,  filing  motions  and  attending 
depositions  -  all  for  $4,250.00. 

ABLE  then  filed  suit  against  the  tomato  packing  company  which 
buys  the  growers'  tomatoes.  ABLE  claims  that  the  packing  company 
is  a  joint  employer  with  its  growers,  and  thus  liable  for  any 
growers'  violations  of  the  MSPA  or  other  federal  statutes.  Again, 
ABLE's  only  involvement  concerns  the  MSPA,  FLSA  and  FICA  claims  - 
not  the  personal  injury.  We  have  already  spent  two  days  in 
depositions  of  the  owners  of  the  packing  company,  with  the 
questions  from  the  personal  injury  attorney  taking  less  than  one 
hour  total.  Motions  for  summary  judgment  were  recently  filed  in  an 
effort  to  put  an  end  to  this.  Unfortunately,  this  has  been  at 
great  cost  the  packing  company  whose  only  involvement  in  this  case 
is  that  it  buys  the  growers'  tomatoes. 
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ABLE's  strategy  of  dragging  the  packers,  buyers  and  processors 
into  these  cases  is  causing  these  companies  to  look  elsewhere  for 
their  produce.  ABLE  sued  Vlasic  Foods,  Inc.,  in  early  1994,  again 
under  the  "joint  employer  theory".2  This  suit  which  has  dragged 
on  for  about  eighteen  months  at  a  tremendous  cost  to  Vlasic  has 
created  virtual  havoc  in  the  entire  industry.  Many  processors  are 
leaving  Ohio  and  others  are  reassessing  their  position  in  Ohio  and 
increasing  their  acreage  elsewhere,  costing  the  Ohio  growers  and 
our  economy  dearly.  It  is  interesting  to  think  about  the  service 
that  is  being  done  for  ABLE's  "clients"  here  when  the  vegetable 
industry,  and  thousands  of  jobs,  are  slipping  away  and  the  very 
union  which  represents  these  farm  workers  is  fighting  ABLE. 

The  real  tragedy  in  all  of  this  is  that  a  very  viable 
alternative  to  litigation  has  been  implemented  in  Ohio  via  the 
grievance  procedure  contained  in  the  collective  bargaining 
agreement  entered  into  between  the  growers  and  the  union  which 
represents  the  migrant  farmworkers,  the  Farm  Labor  Organizing 
Committee  (FLOC) .  The  vast  majority  of  the  growers  in  Northwest 
Ohio  are  covered  by  the  collective  bargaining  agreement.  This 
process  was  created  by  the  Dunlop  Commission,  headed  by  former 
Secretary  of  Labor,  Dr.  John  T.  Dunlop.  Dr.  Dunlop  and  the 
commission  members,  which  include  Dr.  Don  Paarlburg,  Monsignor 
George  Higgins,  Douglas  Frazier  and  Tom  Anderson,  are  in  fact  the 
final  arbiters  in  the  grievance  procedure. 


2  ABLE  also  threatened  to  sue  all  of  the  growers  who  sold 
pickling  cucumbers  to  Vlasic  grading  stations  in  1993,  and  actually 
deposed  six  of  these  growers. 
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Dr.  Dunlop  has  attempted  to  persuade  ABLE  to  allow  workers' 
complaints  to  be  processed  through  the  grievance  procedure,  without 
success.  ABLE  continues  to  file  suit  against  growers  who  are 
actually  using  the  grievance  procedure  to  resolve  problems  with 
workers  -  the  classic  example  being  Mauch  Farms.  ABLE  continues  to 
maintain  its  suit  against  Mauch  Farms  even  though  the  matter  went 
through  the  grievance  procedure  and  the  parties  agreed  upon  an 
amount  to  settle  the  grievance.  Many  of  the  plaintiffs  in  the 
lawsuit  have  actually  accepted  Mauch 's  money  to  settle  their 
grievance  but  want  additional  statutory  damages  in  federal  court. 

FLOC  has  actually  filed  a  motion  to  intervene  in  ABLE's  recent 
suit  against  Mauch  Farms,  and  Mauch  Farms  has  also  asserted  the 
defense  that  the  grievance  procedure  was  in  fact  utilized,  asking 
the  Court  to  disallow  ABLE's  claims  in  federal  court.  FLOC  has 
also  filed  a  motion  to  intervene  in  the  Vlasic  Foods  litigation  due 
to  the  fact  that  FLOC  represents  the  vast  majority  of  the  workers 
on  those  farms. 

This  barely  scratches  the  surface  of  the  blatant  activities  of 
ABLE  and  the  horrific  waste  of  money  that  is  occurring.  On  behalf 
of  the  entire  vegetable  industry  in  Ohio,  I  respectfully  ask  you  to 
terminate  all  funding  to  the  LSC.  Any  monies  for  legal  aid  should 
be  disbursed  in  the  form  of  block  grants  and  administered  by  the 
individual  states  so  that  there  is  accountability.  I  certainly 
could  not  justify  billing  any  of  my  clients  for  myself  and  two  or 
three  of  my  partners  to  attend  a  pretrial  or  a  deposition. 
Unfortunately,  ABLE  does  not  have  to  justify  it. 
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I  further  cannot  understand  how  ABLE  does  not  have  enough 
resources  or  manpower  to  handle  divorce  cases  involving  children 
and/or  domestic  violence,  while  on  the  other  hand,  ABLE's  "migrant 
section"  is  virtually  thriving  and  clearly  over-staffed.  Here  in 
Wood  County,  Ohio,  the  Bar  Association  has  been  forced  to  implement 
a  full-scale  pro-bono  program  in  order  to  handle  indigent  divorce 
cases  because  ABLE  simply  cannot  handle  them.  The  situation  is  the 
same  in  surrounding  counties,  with  hundreds  of  men,  women  and 
children  waiting  months  for  services  or  being  denied  representation 
in  toto.  There  is  something  drastically  wrong  with  the  organiza- 
tion and  administration  of  this  system  and  now  is  the  time  to 
remedy  it . 

You  have  the  opportunity  to  finally  correct  this  massive 
injustice  and  we  respectfully  ask  you  to  do  it  now.  The  LSC  is  an 
independent  corporation  that  it  accountable  to  no  one,  and  based 
upon  ABLE's  example,  neither  are  the  agencies  which  fall  under  the 
LSC  umbrella.  Decreasing  the  LSC  budget  is  clearly  not  the  answer 
as  reform  has  not  worked  in  the  past  and  will  not  work  now.  We  are 
asking  you  to  do  the  only  thing  that  will  truly  remedy  this  nasty 
situation  -  terminate  all  federal  funding  to  the  LSC. 
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Mr.  Gekas.  I  want  to  remind  each  of  the  witnesses  and  the  en- 
tire audience  that  the  written  statements  will  be  made  a  part  of 
the  record,  together  with  the  oral  testimony. 

Ms.  Stearns.  Thank  you. 

Mr.  Gekas.  Mr.  Eury  is  next. 

STATEMENT  OF  C.  STAN  EURY,  PRESIDENT,  NORTH  CAROLINA 
GROWERS  ASSOCIATION,  INC.,  VASS,  NC,  ON  BEHALF  OF  THE 
FARM  BUSINESS  COALITION 

Mr.  Eury.  Good  morning,  Mr.  Chairman. 

Mr.  Gekas.  Before  we  do  that  I  want  to  acknowledge  the  pres- 
ence of  the  gentleman  from  California,  a  member  of  the  Judiciary 
Committee,  not  a  member  of  our  subcommittee,  who  is  auditing  to- 
day's proceedings,  the  gentleman  from  California,  Mr.  Berman. 

Mr.  Eury.  Good  morning  Mr.  Chairman  and  members  of  the  sub- 
committee. My  name  is  Stan  Eury  and  I  am  appearing  before  you 
today  in  both  my  capacity  as  the  president  of  the  North  Carolina 
Growers  Association  and  also  on  behalf  of  the  Farm  Business  Coa- 
lition. 

I  bring  to  you  my  personal  and  professional  experiences  from  a 
unique  perspective.  I  have  worked  in  the  area  of  farm  labor  for  20 
years  and  consider  myself  a  friend  of  the  farmer  and  the  farm- 
worker. I  worked  as  a  government  employee  for  13  years  in  the 
Employment  Service  Rural  Manpower  Program  and  I  have  worked 
in  the  private  sector  for  the  last  6  years  as  president  of  the  North 
Carolina  Growers  Association. 

While  employed  as  a  rural  manpower  representative  in  North 
Carolina  for  the  Employment  Security  Commission,  I  worked  on 
the  front  lines  serving  both  farmers  and  farmworkers.  The  North 
Carolina  Employment  Service  at  that  time  had  one  of  the  largest 
and  most  progressive  agricultural  labor  programs  in  the  Nation, 
and  I  personally  witnessed  the  destruction  of  that  program  by 
Farmworker  Legal  Services  of  North  Carolina,  a  Legal  Services 
Corporation  grantee. 

North  Carolina  Employment  Security  Commission  administered 
a  very  successful  interstate  clearance  system.  The  clearance  system 
is  a  procedure  by  which  ag  employers  place  job  orders  into  the 
interstate  job  bank  operated  by  cooperating  State  agencies  who 
then  recruit  in  areas  of  labor  supply.  This  recruitment  takes  place 
in  multistate  regions  and  this  is  a  very  effective  method  for  match- 
ing job  seekers  and  employers. 

This  clearance  system  was  beneficial  to  farmworkers  in  that  it 
provided  them  with  the  current  employment  and  crop  information 
in  local  and  in  out  of  State  areas.  Workers  could  then  choose  from 
a  variety  of  job  orders  placed  in  the  system  by  employers.  This  sys- 
tem provided  farmworkers  with  a  continuity  in  employment  and 
also  a  choice  in  crops,  wages  and  benefits. 

The  employment  service  extended  300  job  orders  containing 
6,000  job  openings  in  1981  during  its  peak  providing  job  informa- 
tion and  placement  to  thousands  of  farmworkers.  During  that  time 
period,  Farmworker  Legal  Services  began  to  litigate  against  the 
North  Carolina  Employment  Service  and  the  employers  who  were 
using  the  system  attempting  to  reform  that  system  according  to 
their  own  agenda. 
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By  1985,  the  clearance  system  collapsed  under  the  weight  of  that 
litigation  and  the  number  of  orders  in  the  system  dropped  to  only 
a  few.  Farmworker  Legal  Services  effectively  killed  the  best  system 
for  recruitment  of  farmworkers. 

During  that  same  time  period,  the  employment  service  was  the 
primary  administrator  of  migrant  housing  inspections  in  North 
Carolina.  The  employment  service  was  repeatedly  sued  over  its  in- 
terpretations of  those  housing  regulations  and  was  eventually 
forced  to  change  its  rules  and  procedures  so  drastically  that  they 
were  unable  and  unwilling  to  continue  a  housing  inspection  pro- 
gram. 

The  employment  service  inspected  over  600  migrant  camps  in 
1982  and  by  1985  they  only  inspected  a  handful  and  today  they 
don't  inspect  any.  The  effect  of  this  legal  service  action  was  to  sig- 
nificantly lower  the  number  of  inspected  housing  units  for  farm- 
workers in  North  Carolina. 

As  a  direct  result  of  this  litigious  pummeling,  the  employment 
service  began  to  deemphasize  farmworker  programs  to  avoid  the 
unrelenting  lawsuits  initiated  by  Farm  Legal  Services.  Farmers 
and  farmworkers  have  suffered  as  a  result. 

Today  the  Farmworker  Legal  Services  is  still  a  threat  and  at- 
tempts to  dictate  NCESC  policy.  The  North  Carolina  Growers  Asso- 
ciation has  400  members,  small  family  farmers,  who  participate  in 
the  H2A  program  to  supplement  our  labor  force  when  there  is  an 
insufficient  supply  of  legal  U.S.  workers.  We  support  the  efforts  to 
control  legal  immigration  and  we  have  chosen  this  difficult  pro- 
gram which  ensures  we  have  adequate  and  legal  workers  to  har- 
vest our  crops. 

Our  membership  is  composed,  as  I  said,  of  small  family  farms. 
We  are  known  to  offer  the  best  benefits  and  the  highest  level  of 
compliance  with  labor  laws  among  all  employers  in  North  Carolina. 

It  is  against  the  law  to  employ  illegal  aliens,  and  we  have  at- 
tempted to  comply  with  that  law  by  using  a  program  that  was 
drafted  by  this  committee  and  sanctioned  by  the  Congress  of  the 
United  States  specifically  for  the  purpose  of  controlling  immigra- 
tion. 

It  is  a  well-known  fact  that  it  is  not  the  presence  of  H2A  workers 
but  the  presence  of  illegal  aliens  that  has  the  greatest  negative  im- 
pact on  the  wages  and  working  conditions  paid  to  U.S.  farm- 
workers. Nonetheless,  Farmworker  Legal  Services  has  attempted  to 
litigate  the  users  of  this  program  out  of  existence  and  I  am  here 
to  document  its  negative  effect  on  farmworkers  and  farmers  alike. 

If  you  will,  could  I  have  a  few  seconds  to  summarize? 

Mr.  Gekas.  Without  objection. 

Mr.  Eury.  The  decision  to  come  before  you  today  has  been  a  dif- 
ficult one.  Farmworker  Legal  Services  has  been  relentless  in  their 
attack  on  the  North  Carolina  Growers  Association.  I  have  little 
doubt  that  they  will  retaliate  against  me  for  testifying.  I  feel — I 
have  come  here  today  to  fall  on  my  sword. 

I  consider  myself  a  friend  of  farmers  and  farmworkers,  and  based 
on  my  personal  experiences,  I  would  hope  that  you  would  eliminate 
the  Legal  Services  Corporation. 

[The  prepared  statement  of  Mr.  Eury  follows:] 
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Prepared  Statement  of  C.  Stan  Eury,  President,  North  Carolina  Growers 
Association,  Inc.,  Vass,  NC,  on  Behalf  of  the  Farm  Business  Coalition 

Good  morning,  Mr.  Chairman  and  members  of  the  Subcommittee.  My  name  is 
Stan  Eury  and  I  am  appearing  before  you  today  both  in  my  capacity  as  President 
of  the  North  Carolina  Growers  Association,  Inc.  and  on  behalf  of  the  Farm  Business 
Coalition. 

I  bring  to  you  my  personal  and  professional  experiences  from  a  unique  perspec- 
tive. I  have  worked  in  the  area  of  farm  labor  for  20  years  and  I  consider  myself 
a  friend  of  the  farmer  and  the  farmworker.  I  worked  as  a  government  employee  for 
13  years  in  the  Employment  Service  Rural  Manpower  Program  and  I  have  worked 
in  the  private  sector  for  the  last  6  years  as  President  of  the  North  Carolina  Growers 
Association. 

While  employed  as  a  Rural  Manpower  Representative  for  the  North  Carolina  Em- 
ployment Security  Commission  (NCESC),  I  worked  on  the  "front  lines"  serving  both 
farmers  and  farmworkers.  The  NCESC  at  that  time  had  one  of  the  largest  and  most 
progressive  agricultural  labor  programs  in  the  nation.  I  personally  witnessed  the  de- 
struction of  the  NCESC  Rural  Manpower  Program  by  Farmworkers  Legal  Services 
of  North  Carolina  (FLS),  a  Legal  Services  Corporation  (LSC)  grantee. 

The  NCESC  administered  a  very  successful  interstate  clearance  system.  The 
clearance  system  is  a  procedure  by  which  agricultural  employers  place  job  orders 
into  an  interstate  job  bank  system  operated  by  cooperating  state  employment  serv- 
ices who  then  actively  recruit  in  labor  supply  areas.  The  recruitment  encompasses 
multistat*  regions  and  is  a  very  effective  method  of  matching  job  seekers  and  em- 
ployers. The  clearance  system  was  beneficial  to  farmworkers  in  that  it  provided 
them  with  current  employment  and  crop  information  in  local  and  out  of  state  areas. 
Workers  could  then  choose  their  out  of  state  job  from  a  variety  of  orders  placed  in 
the  system  by  employers.  This  system  provided  farmworkers  with  improved  continu- 
ity of  employment  and  a  choice  in  crops,  wages  and  benefits. 

The  NCESC  was  extending  about  300  clearance  orders  containing  6000  job  open- 
ings in  1981,  providing  current  job  information  and  placement  to  thousands  of  farm- 
workers. 

FLS  began  to  litigate  against  the  NCESC  and  the  employers  using  the  system, 
attempting  to  "reform"  the  system  according  to  their  agenda.  By  1985  the  clearance 
system  collapsed  under  the  weight  of  that  litigation  and  the  number  of  orders  in 
the  system  dropped  to  only  a  few.  FLS  effectively  killed  the  best  system  for  the 
interstate  and  intrastate  recruitment  of  farmworkers. 

During  this  same  time  period  the  NCESC  Rural  Manpower  Program  was  the  pri- 
mary administrator  of  migrant  housing  inspections  in  North  Carolina.  The  NCESC 
was  repeatedly  sued  over  its  "interpretations"  of  the  housing  standards  and  eventu- 
ally was  forced  to  change  its  rules  and  procedures  so  drastically  that  the  NCESC 
was  unable  and  unwilling  to  continue  a  housing  inspection  program. 

The  NCESC  inspected  over  600  migrant  housing  facilities  in  1982.  By  1985  they 
only  inspected  a  handful.  The  effect  of  this  legal  service  action  was  significantly 
fewer  housing  units  inspected  and  licensed  for  farmworkers. 

As  a  direct  result  of  this  litigious  pummeling,  the  leadership  of  the  NCESC  began 
to  de-emphasize  farmworker  programs  to  avoid  the  unrelenting  lawsuits  initiated  by 
FLS.  Farmers  and  farmworkers  have  suffered  as  a  result.  Today  FLS  is  still  a 
threat  to  the  employment  service  and  it  regularly  attempts  to  dictate  NCESC  policy. 
Policy  should  be  at  the  discretion  of  the  public  servants  entrusted  with  administer- 
ing the  services  not  by  FLS.  Activities  of  this  nature  are  not  legal  services  for  the 
poor  but  misguided  social  engineering  by  "Legal  Services  activists." 

The  North  Carolina  Growers  Association  consists  of  400  grower/members  who  use 
the  H-2A  temporary  agricultural  worker  program  to  supplement  our  labor  force 
when  there  is  an  insufficient  supply  of  U.S.  workers  to  fill  our  needs.  We  support 
the  effort  to  control  illegal  immigration  and  have  chosen  this  often  difficult  program 
which  insures  we  have  adequate  and  legal  workers  to  harvest  our  crops.  The 
NCGAs  membership  is  composed  primarily  of  small  family-owned  farms.  We  are 
known  to  offer  the  best  job  opportunities  in  North  Carolina  and  have  a  reputation 
of  maintaining  a  higher  level  of  compliance  with  all  labor  laws  than  the  non-H-2A 
community.  It  is  against  the  law  to  employ  illegal  aliens  and  we  have  attempted 
to  comply  with  that  law  by  using  a  program,  that  was  drafted  by  this  committee, 
and  sanctioned  by  the  Congress  of  the  United  States  specifically  for  the  purpose  of 
controlling  illegal  immigration.  It  is  a  well  known  fact  that  it  is  not  the  presence 
of  H-2A  workers,  but  the  presence  of  illegal  aliens  that  has  the  greatest  negative 
impact  on  the  wages  and  working  conditions  of  U.S.  workers.  Nonetheless  FLS  has 
overtly  attempted  to  litigate  the  users  of  this  program  out  of  existence.  I  am  here 
to  document  its  negative  affect  on  farmers  and  farmworkers  alike. 
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In  1989  the  North  Carolina  Growers  Association,  Inc.  was  formed.  Our  goal  was 
comply  with  the  Immigration  Reform  and  Control  Act  of  1986  with  respect  to  the 
hiring  of  a  legal  workforce.  We  accomplished  this  by  participating  in  the  H-2A 
guestworker  program.  We  were  cautioned  from  the  beginning  by  government  offi- 
cials and  H-2A  users  in  Florida,  Virginia  and  West  Virginia  that  "we  would  be  sued 
out  of  the  program". 

Since  our  second  year  in  the  program  we  have  been  in  constant  litigation  by  FLS 
and  have  come  very  near  extinction.  FLS  has  filed  frivolous  class  action  lawsuits 
costing  our  small  family  farmers  hundreds  of  thousands  of  dollars.  They  continually 
threaten  the  NCGA  with  additional  litigation  if  we  disagree  with  their  interpreta- 
tions of  the  regulations.  The  only  reason  we  remain  in  the  program  is  because  we 
have  no  other  way  to  find  sufficient  legal  workers. 

Last  season  the  FLS  orchestrated  a  campaign  in  concert  with  the  U.S.  Depart- 
ment of  Labor  (DOL)  that  was  to  be  coup  de  grace  for  the  NCGA  and  a  message 
to  all  other  users — FLS  will  not  allow  the  H-2A  program  to  work.  This  pact  between 
DOL  and  FLS  to  discourage  the  use  of  the  H-2A  program  is  evidenced  by  the  memo 
(exhibit  #1  attached).  Maria  Echeveste,  administrator  of  the  DOL's  Wage  Hour  Divi- 
sion and  an  FLS  sympathizer,  stated  publicly  that  she  intended  to  end  the  H-2A 
program,  (an  agenda  planned  and  directed  by  FLS). 

During  the  1994  attack  on  the  NCGA,  the  FLS  trespassed  on  the  private  property 
of  our  members  to  solicit  clients  for  potential  lawsuits.  They  engaged  in  unionizing 
activities  by  providing  office  space  and  directing  CATA  (a  farmworkers  union)  from 
FLS  offices.  FLS  lawyers  forced  their  way  into  an  NCGA  worker  orientation  meeting 
and  attempted  to  organize  the  workers  into  a  protest  and  had  to  be  removed  by  law 
enforcement  officers.  FLS  filed  another  class  action  lawsuit  and  several  administra- 
tive complaints  against  the  NCGA. 

In  conclusion  it  is  obvious  that  FLS  has  now  and  in  the  past  pursued  a  social 
agenda  that  is  not  consistent  with  its  charter.  This  misuse  of  funds  has  proven  det- 
rimental to  farmers,  the  government  and  even  farmworkers.  I  strongly  believe  that 
it  is  unfair  for  a  taxpayer-funded  organization  like  the  Legal  Services  Corporation 
to  pursue  their  own  agendas  without  proper  controls. 

The  decision  to  come  before  you  to  testify  has  been  a  difficult  one.  FLS  has  been 
relentless  in  their  attack  on  the  NCGA.  I  have  little  doubt  that  they  will  retaliate 
against  me  for  testifying.  I  feel  I  have  come  here  to  fall  on  my  sword.  Because  of 
the  importance  of  this  issue  I  will  suffer  the  consequences  of  my  testimony.  I  con- 
sider myself  an  advocate  for  farmers  and  farmworkers.  Based  on  my  personal  expe- 
riences I  believe  that  you  must  seriously  reform  or  eliminate  the  Legal  Services  Cor- 
poration. 
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Exhibit    \ 


MEMO 
TO:        THE  NORTH  CAROLINA  H-2A  GROUP 
FROM:      BRUCE  GOLDSTEIN,  FARMWORKER  JUSTICE  FUND 
DATE:      April  8,  1994    5  pm 
RE:         STATUS  AND  WORK  THAT  NEEDS  TO  BE  DONE 

So  far,  seventy  (70)  U.S.  workers  from  Puerto  Rico  are 
scheduled  to  fly  from  San  Juan  to  Miami  on  Tuesday  (4/19/94),  and 
are  then  taking  a  Greyhound  bus  to  Raleigh,  and  then  will  get  other 
transportation  to  the  local  employers. 

I  have  not  been  able  to  reach  Ilene  Ramirez  to  learn  more 
details  about  where  workers  are  located  and  where  we  can  reach  them. 

To  do:  Mary  Lee  Hall  should  call  Ms.  Ramirez  (her  telephone 
number  on  attached  list) .  Inform  her  of  our  success  in  having 
monitors  in  place  in  North  Carolina  next  week  (see  details  below) . 
In  a  diplomatic  way  we  should  ask  for  the  details  of  arrangements ,- 
but  she  said  to  me  yesterday  that  she  would  not  know  the  airline 
flights  or  bus  schedules  until  Friday.   She  should  be  asked  if  she 
would  be  willing  to  have  the  workers  sign  a  written  form  that 
requests  assignment  to  the  six  employers  mentioned  below. 

We  need  to  prepare  some  kind  of  notice  form  for  the  workers  to 
enable  them  request  employment  at  one  of  the  six  employers  described 
below.   A  draft  is  attached. 

Status  of  Tasks 

1.  Contact  John  Fraser,  deputy  director  of  DOL  Wage  and  Hour 
Division  and  ask  for  investigators  to  go  out  next  week.   Bruce 
Goldstein  is  calling  Fraser.   We  do  not  yet  have  a  response  from 
Fraser  but  he's  working  on  it. 

2.  Put  pressure  on  the  Job  Service  to  (a)  ensure  that  these 
U.S.  workers  get  housing  and  jobs  immediately  and  get  assigned 
fairly  (e.g.,  not  completely  split  up),  (b)  have  Spanish-speaking 
outreach  workers  out  there  next  week. 

A.  We  have  requested  RA  Lowry  and  Director  of  USES 
Schaerfl  to  have  the  Job  Service  outreach  people  and  the  Monitor 
Advocates  show  up  in  NC.   The  National  Monitor  Advocate  said  she's 
interested,  but  no  commitment  from  her  boss  yet. 

B.  Regional  Monitor  Advocate  Gene  Caso  (who  speaks 
Spanish  fluently  is  going  to  be  down  in  North  Carolina  next  week  to 
monitor  things.   He  will  coordinate  with  State  Monitor  Advocate 
Billy  Green. 
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C.    Caso  said  that  State  Job  Service  Outreach  Workers  who 
speak  Spanish  will  be  doing  outreach  next  week  on  our  issues. 

3.  Contact  RA  Lowry . 

A.    We  have  written  the  April  11  letter  and  he  is  spending 
the  Regional  Monitor  Advocate  to  NC.   He  referred  our  April  6  letter 
criticizing  the  terms  of  the  job  order  to  the  DOL  national  office. 

4.  Call  Ray  Marshall,  the  former  Secretary  of  Labor. 

A.    Ray  Marshall  is  speaking  with  Secretary  Reich  this 
week. 

5.  Press  contacts. 

A.    Bruce  contacted  Lisa  Shuchman  at  Palm  Beach  Post 
once.   She's  busy  and  may  not  do  anything  until  abuses  occur,  but 
she's  interested. 

6.  Call  Ann  Margaret  Pointer,  atty  or  NCGA? 
A.    We  decided  to  hold  off  on  this. 

7.  Try  to  get  a  film  student  to  videotape  this. 
A.    Mary  Lee  knows  someone. 

8.  State  and  Federal  Monitor  Advocates  should  be  pressured  to 
act  like  monitors  and  advocates. 

A.    We've  been  talking  to  them.  (See  above.) 

9 .  Develop  Resources  to  Greet  Workers  At  The  Airport.  Stay  In 
Contact  With  Them  Through  The  Entire  Process,  and  Provide 
Representation 

A.    We  are  planning  to  advise  the  Puerto  Rican  workers  to 
ask  to  work  at  the  following  6  larger  growers. 

No.  on  Job  Order         Name  No.  Workers  Sought 

1  Evans/Pilson  Farms  21 

5  Mclnnis/Ross  Farms  4  9 

53  Ricky  Carter  95 

109  Kelly  48 

144  Terry  Parker  42 
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In  addition,  from  a  new  job  order,  workers  should  request  to  work 
at  Williams  Bros.,  Autryville,  Sampson  County,  NC,  which  seeks  25 
workers  beginning  May  2  to  do  tobacco  and  sweet  potatoes. 

B.  We  are  finding  out  from  Ilene  Ramirez  exactly  what  travel 
arrangements  are  being  made  so  that  the  workers  can  be  met.   P.R. 
Job  Service  agreed  to  hand  out  forms  stating  that  Legal  Services  is 
available  and  that  workers  can  request  to  stick  together.  (Bruce 
and  Mary  Lee) 

C.  CATA  is  trying  to  set  up  meetings  with  workers  going  to 
NC.   They  can  distribute  forms  to  the  workers,  including  forms  for 
the  workers  to  sign. 

D.  We  are  planning  to  meet  workers  in  one  or  more  of  several 
locations  (Puerto  Rico  at  home,  P.R.  at  airport,  Miami,  on  bus, 
Raleigh  bus  station)  during  the  travel  process. 

E.  We  need  to  follow  up  with  Puerto  Rico  Legal  Services. 
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[In  Spanish  and  English] 

I  will  be  working  in  North  Carolina  during  the  1994 
agricultural  season  under  the  job  offer  that  has  been  filed  with 
the  Department  of  Labor  by  the  North  Carolina  Growers  Association. 

In  exercise  of  my  rights  under  the  employment  laws  of  the 
United  States,  including  the  H-2A  program  regulations,  I  request  to 
work  at  one  of  the  following  six  employers:   Evans/Pilson  of 
Cameron,  North  Carolina;  Mclnnis/Ross  Farms  of  Candor  and  Carthage, 
NC;  Ricky  Carter,  of  Ellerbe,  NC;  Wayne  Kelly  of  Sanford,  NC,-  and 
Terry  Parker  of  Four  Oaks,  NC.   If  work  is  available  at  this  time,  I 
would  also  accept  work  at  Williams  Bros.,  Autryville,  Sampson 
County,  NC. 
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OFFICE  OF  EMPLOYMENT  SERVICE 
Approved  t 
Disapproved: 


FACSIMILE 


DATE: 


April  15,  1994 


TO: 


Mr.  Stan  Eury 

North  Carolina  Growers  Association 

Phone  #  (910)  245-2969 

FAX  #  (910)  245-3891 


FROM; 


U.S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  &  TRAINING  ADMINISTRATION 
REGION  IV  -  ATLANTA,  GEORGIA 
347-4411 


#  OF  PAGES   / 
ATTACHED :  ^   £» 


Dear  Mr.  Eury, 


Please  review  the  attached  MEMO.   We  would  like  to  discuss  it  with 
you.   Please  call  Gene  Caso  and/or  Steve  Becker  at  (404)  347-3267. 

Sincerely, 


DANIEL  L.  LOWRY 
Regional  Administrator 
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Mr.  Gekas.  I  thank  the  gentleman. 
And  we  now  go  to  Mr.  Gerawan. 

STATEMENT  OF  DAN  GERAWAN,  GERAWAN  FARMING 

Mr.  Gerawan.  The  Gerawan  family  began  farming  in  California 
in  the  1930's  and  my  father  built  it  into  what  it  is  today,  the  coun- 
try's largest  peach,  plum,  and  nectarine  farm.  Our  crops  are  grown 
in  the  San  Joaquin  Valley  and  both  my  brother  and  my  father  and 
I  actively  operate  the  company. 

In  1990,  we  were  targeted  by  the  California  Rural  Legal  Assist- 
ance Organization  which  is  funded  by  the  Legal  Services  Corpora- 
tion. The  irony  of  our  story  is  that  it  wasn't  a  lack  of  decent  wages 
and  working  conditions  that  made  us  a  target;  rather,  it  was  our 
move  for  higher  wages  and  better  working  conditions  that  attracted 
CRLA. 

In  1988,  in  an  effort  to  attract  the  best  labor  for  our  farms  so 
that  we  could  in  turn  provide  our  customers  with  the  best  quality, 
we  embarked  on  a  program  to  increase  wages  and  provide  the  op- 
tion of  decent  housing  to  our  workers.  This  high-profile  stance  first 
attracted  the  UFW  Union  and  then  shortly  after  that  the  CRLA  fol- 
lowed. The  first  action  taken  by  CRLA  was  to  recruit  our  employ- 
ees to  sue  us,  and  exhibit  1  in  the  testimony  book  will  show  how 
one  of  the  workers  described  the  recruitment  process. 

The  housing  at  the  center  of  the  lawsuit  was  built  in  1980  of  con- 
crete block  on  a  reinforced  concrete  foundation.  In  1988,  the  hous- 
ing was  remodeled  with  new  stoves,  refrigerators,  toilets,  sinks, 
plumbing,  central  heating,  and  air  conditioning.  Fresno  County  of- 
ficials during  the  time  of  the  CRLA  attack  noted  that  housing  was 
being  damaged  faster  than  it  could  be  repaired  and  that  the  dam- 
age was  clearly  intentional. 

In  March  1991,  we  began  our  routine  end-of-season  closing  of  the 
labor  houses.  However,  that  year,  the  CRLA  filed  a  temporary  re- 
straining order  in  Federal  court  to  force  us  to  keep  the  housing 
open  indefinitely  free  of  charge  for  the  employees  who  had  worked 
during  the  season. 

At  this  point,  the  cost  of  litigation  with  CRLA,  coupled  with  the 
tremendous  cost  of  intentional  damage  and  the  impossibility  of 
keeping  the  housing  repaired,  left  us  with  one,  only  one  decision  we 
could  make:  We  had  to  demolish  the  housing. 

Included  in  the  demolition  were  several  duplex  units  that  had 
just  been  built  18  months  prior  at  a  cost  of  $1.6  million  and  were 
capable  of  housing  400  workers.  These  were  widely  regarded 
throughout  the  country  as  the  country's  best  labor  housing  at  that 
time.  Even  the  CRLA  attorney  admitted  that  it  was  superior  labor 
housing. 

When  the  trial  finally  started,  the  LSC  agency,  the  CRLA,  tried 
to  extend  the  trial  as  part  of  their  extortion  tactics.  It  was  a  6-week 
trial.  It  took  the  CRLA  5V2  weeks  to  put  on  their  case.  It  took  us 
only  3V2  days.  Nonetheless,  we  were  found  not  guilty  on  9  out  of 
11  charges.  The  jury  unanimously  ruled  that  our  family  was  inno- 
cent of  any  wrongdoing  in  the  maintenance  and  operation  of  the 
housing. 
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There  is  also  four  total  jury  letters  in  addition  to  the  jury  fore- 
man who  is  with  me  here  today.  One  of  the  jury  letters  is  a  loose 
letter,  the  others  are  in  exhibits  2  and  3. 

Mr.  Gekas.  I  believe  Mr.  Stenholm  has  made  those  a  part  of  the 
record  already,  is  that  correct? 

Mr.  Gerawan.  Yes. 

The  trial  outcome  was  considered  a  major  victory  for  us.  CRLA 
filed  11  causes  of  action.  We  were  found  not  guilty  on  all  but  two. 
Before  the  trial  started,  we  had  offered  to  settle  the  case  for 
$50,000  but  CRLA  demanded  half  a  million  dollars  cash  as  well  as 
us  deeding  over  some  of  our  property  to  what  would  likely  be  a 
union  controlled  entity.  The  judge  had  awarded  them  in  the  two 
counts  in  which  they  prevailed  a  total  of  about  $45,000. 

So  clearly  the  plaintiffs,  would  have  been  better  off  had  they  ac- 
cepted the  $50,000  offer  but  it  is  unlikely  that  the  CRLA  ever  told 
the  plaintiffs  the  offer  existed. 

CRLA  filed  two  identical  suits  covering  the  same  time  period  and 
the  same  housing,  another  suit  in  State  court  and  another  suit  in 
Federal  court.  During  the  discovery  process,  we  found  out  some  of 
the  so-called  plaintiffs  didn't  exist  or  didn't  even  work  for  us.  Some 
of  the  plaintiffs  even  had  to  beg  the  judge  to  be  let  out  of  the  case 
because  CRLA  would  not  let  them  out  of  the  case. 

The  CRLA  recruited  these  plaintiffs  who  never  knew  they  were 
suing  us  and  the  judge  basically  had  to  order  CRLA  to  let  them  not 
be  plaintiffs  in  the  case  against  us. 

The  most  egregious  example  of  everything  that  went  on  with  the 
CRLA  is  the  settlement  discussions  that  have  taken  place  since  the 
appeal  of  the  case  they  claim  they  won — they  are  demanding 
$125,000.  We  have  offered  $100,000.  They  refused.  So  we  came 
back  with,  we  will  give  you  $160,000  as  long  as  the  so-called  plain- 
tiffs don't  work  for  us  for  3  years  during  a  cooling-off  period. 

They  refused  the  offer,  and  the  incredible  reason  is  the  workers 
say  they  don't  want  to  work  anywhere  else  because  we  pay  the 
highest  wages  and  have  the  best  working  conditions. 

The  settlement  judge  even  told  me  that  the  workers  were  hurt 
by  our  desire  to  have  them  no  longer  working  for  us.  These  are  peo- 
ple who  are  supposedly  suing  us. 

We  feel  that  Gerawan  Farming  is  the  farmworkers'  best  friend. 
We  provide  the  best  jobs  and  working  conditions.  If  anything,  the 
CRLA  should  have  furthered  our  efforts,  but  instead  their  position 
was  adversarial  from  the  start.  They  were  not  on  a  mission  to  help 
the  farmworkers;  they  were  on  a  mission  to  plunder  a  large  farm- 
ing company.  That  was  clear. 

The  Legal  Services  Corporation  funding  is  given  under  the  guise 
of  helping  the  poor,  but  no  one  was  helped  by  what  Legal  Services 
did  here.  In  fact,  the  farmworkers  were  hurt  most  because  they  are 
out  of  their  homes  now.  And,  we  were  on  a  well-documented  pro- 
gram of  gradual  wage  increases  above  industry  scale,  we  had  to 
stop  that  program. 

We  are  paying  for  all  the  litigation  costs.  CRLA  sued  us  for  $20 
million,  got  a  judgment  for  $45,000,  claims  they  spent  $450,000. 
We  spent  $600,000.  If  they  still  somehow  claim  victory  in  this  case, 
I  think  their  victory  is  best — the  example  given  by  CRLA  rep- 
resentative Gloria  Hernandes,  who  was  recently  quoted  as  saying, 
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"I  can  count  on  the  fingers  of  my  hands  the  places  where  there  is 
available  housing  for  farmworkers." 

We  weren't  attacked  by  CRLA,  however,  because  we  were  a  bad 
actor.  We  were  attacked  by  CRLA  because  of  our  size.  They  were 
threatened  by  our  program  of  higher  wages  and  decent  housing  It 
proved  that  those  types  of  things  could  come  from  a  free  market 
system  and  hard  work,  and  it  didn't  necessarily  take  a  parasitic 
lawyer  system  to  transfer  our  money  to  other  people. 

Mr.  Gekas.  We  thank  the  gentleman. 

[The  prepared  statement  of  Mr.  Gerawan  follows:] 
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Prepared  Statement  of  Dan  Gerawan,  Gerawan  Farming 

Summary 


Gerawan  Farming  is  a  large  family  farm  operated  by  myself,  my  brother  and  my 
father.  We  are  known  throughout  the  farmworker  community  for  excellent  pay 
and  working  conditions.  We  were  attacked  with  lawsuits  by  the  California  Rural 
Legal  Assistance  organization,  a  group  funded  by  the  Legal  Services  Corpora- 
tion. We  were  targeted  by  crla  because  we  are  large.  The  attack  took  place  dur- 
ing an  organizing  campaign  by  the  United  Farm  Workers.  The  crla  worked  to- 
gether with  the  UFW  in  an  effort  to  force  us  into  signing  a  collective  bargaining 
agreement 

CRLA  recruited  some  of  our  employees  to  sue  us  in  federal  court  for  alleged  vio- 
lations at  the  housing  we  supplied  to  some  of  our  workers.  In  an  attempt  to  bol- 
ster their  lawsuit  CRLA  promoted  intentional  damage  and  prohibited  us  from 
making  repairs.  After  a  6  week  trial,  we  were  found  not  guilty  on  9  out  of  11 
causes  of  action.  The  plaintiffs  were  awarded  $45,838  but  CRLA  had  sued  us  for 
over  $20  million.  We  offered  to  settle  before  trial  for  $50,000.  crla  claims  victory, 
but  is  appealing  the  case,  crla  spent  $455,084  tax  dollars  on  the  case.  We  have 
spent  over  $600,000.  Jury  members  have  sent  us  letters  supporting  our  victory. 

CRLA  recruited  additional  plaintiffs  and  filed  two  more  identical  lawsuits.  Several 
of  the  plaintiffs  did  not  want  to  sue  us  and  did  not  know  they  were  suing  us. 
CRLA  would  not  release  the  plaintiffs  from  the  case  until  the  judge  ordered  them 
to.  Some  other  plaintiffs  did  not  work  for  us  or  did  not  exist 

We  demolished  high  quality  farmworker  housing  because  the  costs  of  litigation 
made  it  too  expensive  to  operate.  We  halted  a  well-documented  program  of 
wage  increases  in  order  to  cover  the  costs  of  litigation 

Pending  the  appeal,  crla  is  asking  for  $125,000  to  settle  the  case.  In  response,  we 
offered  $100,000.  They  refused  so  we  offered  $160,000,  three  times  what  the 
judge  awarded,  with  the  requirement  that  the  plaintiffs  leave  our  employment 
and  go  work  for  someone  else  for  three  years.  They  refused  our  offer  on  the 
grounds  that  because  we  pay  the  highest  wages  and  are  die  best  company  to 
work  for,  they  will  not  accept  a  settlement  that  meant  they  could  no  longer  work 
for  us. 
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Testimony 

Our  family  began  fanning  in  1936  and  our  father,  Ray  Gerawan,  built  the  com- 
pany into  the  country's  largest  peach,  plum  and  nectarine  farm.  Although  we  are 
large  we  are  still  a  family  farm  with  three  family  members  overseeing  all  opera- 
tions. My  father,  Ray,  concentrates  mostly  on  marketing.  I  am  in  charge  of  pack- 
ing and  shipping  our  fruit  and  my  brother,  Mike,  handles  the  growing  and  har- 
vesting. 

Our  nightmare  began  in  1990  when  we  were  targeted  by  the  California  Rural  Le- 
gal Assistance  organization,  a  group  funded  by  the  Legal  Services  Corporation. 
The  irony  of  our  story  is  that  it  was  not  a  lack  of  decent  wages  and  working 
conditions  that  caused  the  attack,  but  rather  it  was  our  moves  for  higher  wages 
and  better  working  conditions  that  made  us  a  target  In  the  end,  it  was  the  farm- 
workers who  were  hurt  most  by  crla's  attack. 

It  all  started  with  our  plan  to  attract  and  retain  the  best  workforce.  When  it 
comes  to  quality,  the  produce  business  is  no  different  from  other  industries.  In 
order  to  provide  our  customers  with  the  quality  they  demand,  we  need  the  best 
workers.  So  in  1988  we  embarked  on  a  comprehensive  program  to  raise  our 
workers'  wages  above  the  industry  scale  and  provide  them  with  the  option  of 
quality  housing.  Though  this  competitive  pressure  did  not  make  us  popular  with 
other  farmers  in  the  area,  we  quickly  became  known  as  the  preferred  employer 
in  the  farmworker  community. 

This  high-profile  stance  attracted  union  organizers  and  in  May  of  1990  elections 
were  held  among  our  workers  for  two  unions.  The  United  Farm  Workers  re- 
ceived a  majority  of  votes  in  the  runoff  election.  This  was  when  the  CRLA  joined 
in.  Never  having  heard  of  this  organization  before,  we  assumed  that  because  of 
their  name,  Rural  Legal  Assistance,  they  were  somehow  going  to  help  us. 

However,  their  first  action  was  to  recruit  employees  to  sue  our  family  (see  ex- 
hibit 1).  Then  they  filed  a  class  action  lawsuit  against  us  in  federal  court  The 
lawsuit  was  the  standard  complaint  used  by  CRLA  in  most  of  its  lawsuits  against 
farmers.  The  complaint  was  so  frivolous  that  four  causes  of  action  were  dis- 
missed before  trial. 
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As  part  of  their  organizing  campaign,  the  UFW  called  in  the  U.S.  Department  of 
Labor  to  inspect  our  farm  for  alleged  violations  of  the  Migrant  and  Seasonal  Ag- 
ricultural Worker  Protection  Act  The  Department  issued  a  fine  of  $6,950  for 
what  was  later  proven  during  trial  to  be  intentional  damage  to  the  housing  (see 
exhibit  8).  Also  proven  during  the  trial  was  that  CRLA,  as  part  of  an  effort  to  im- 
prove their  lawsuit  against  us,  actively  promoted  the  intentional  damage  and 
even  prohibited  us  from  making  repairs  (see  exhibit  6). 

An  example  of  this  was  cited  in  a  recent  USA  Today  editorial  that  mentioned 
backed  up  sewage  in  the  houses.  What  USA  Today  failed  to  mention  and  what 
was  proven  during  trial  was  that  the  damage  to  the  septic  system  was  clearly 
intentional  and,  short  of  putting  the  workers  out  of  their  homes,  we  did  every- 
thing possible  to  keep  the  system  repaired  (see  exhibit  9).  That  is  why  the  jury 
found  us  not  guilty. 

On  another  charge  the  jury  found  us  not  guilty,  USA  Today  said  we  put  more 
workers  into  the  houses  man  they  were  meant  to  hold.  Again,  what  they  failed  to 
mention  and  what  was  exposed  during  depositions  was  that  CRLA  announced  on 
the  union's  radio  station,  KUFW,  that  the  houses  were  open;  in  effect  an  invitation 
for  people  to  move  in  (see  exhibit  10). 

The  housing  at  the  center  of  the  CRLA  lawsuit  was  built  in  1980  of  reinforced  con- 
crete block  on  a  solid  concrete  foundation.  The  housing  had  been  completely  re- 
modeled in  1988  with  new  stoves,  refrigerators,  toilets,  sinks,  plumbing,  cabinets, 
and  central  heating  and  cooling  units.  Even  the  CRLA  attorney,  Michael  Kanz, 
admitted  that  it  was  superior  farm  labor  housing  (see  exhibit  5).  However,  dur- 
ing the  CRLA-assisted  ufw  organizing  campaign  in  1990,  Fresno  County  officials 
noted  that  the  housing  was  being  damaged  faster  than  it  could  be  repaired.  The 
repair  contractor  testified  that  the  damage  was  clearly  intentional,  and  included 
sinks,  doors,  windows,  toilets  and  electrical  fixtures  being  literally  ripped  from 
their  foundations  and  thrown  into  the  yard.  During  one  repair  job,  the  contractor 
testified  that  he  watched  one  worker  actually  walk  though  a  closed  screen  door 
(see  exhibit  8). 

Testimony  during  trial  revealed  that  CRLA  representative  Efraim  Camacho  told 
one  of  our  foreman  not  to  make  any  repairs  to  the  housing  and  to  "get  the  hell 
out  of  here."  Camacho  men  told  the  workers  to  not  "tell  that  white  boy  any- 
thing." When  the  CRLA  attempted  to  strike  this  testimony  at  trial,  Judge  Price  re- 
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sponded:  "This  is  one  of  the  baldest,  most  astonishing  motions  I've  ever  heard  in 
my  life.  Here,  the  Plaintiffs  are  in  court  complaining  about  the  fact  that  the  labor 
camp  was  not  repaired,  and  the  Defendants  say,  'we  came  to  repair  it  and  the 
Plaintiffs'  officials  told  us  that  we  couldn't  come  in/  You  can't  be  serious  with 
this  Motion,  can  you?"  (see  exhibit  6). 

In  March  1991  we  began  the  routine  end-of-season  closing  of  the  housing.  How- 
ever, this  year  me  crla  filed  a  temporary  restraining  order  in  federal  court  to 
force  us  to  keep  the  housing  open  free  of  charge  to  the  laid-off  employees  who 
had  worked  during  the  season.  This  was  the  straw  that  broke  the  camel's  back. 
The  costs  of  litigation  had  become  enormous  and  the  intentional  damage  made  it 
impossible  to  keep  the  housing  maintained.  The  risk  of  more  cost  and  the  liabil- 
ity of  being  forced  to  keep  the  housing  open  left  us  with  only  one  option:  we  de- 
cided to  demolish  the  housing.  Included  in  the  demolition  were  custom-built 
duplex  houses  at  several  sites  capable  of  housing  400  employees.  These  units, 
built  at  a  cost  of  $1.6  million,  were  only  18  months  old  and  widely  regarded  as 
the  country's  premier  farm  labor  housing. 

The  trial  began  on  June  9, 1992.  From  the  start  the  deck  was  stacked  against  us. 
First,  Judge  Price  announced  we  were  going  to  lose  the  case.  Then  he  told  us  mat 
he  would  jail  our  attorney  if  during  the  trial  we  brought  up  the  union  organizing 
campaign  (see  exhibit  7).  But  mis  is  not  unusual  for  the  infamous  Judge  Price. 
He's  an  eccentric  Carter-appointed  liberal,  well  known  for  his  bizarre  actions 
and  blatant  anti-employer  bias  (see  exhibit  11). 

I  am  told  that  during  a  recent  congressional  hearing  lsc  testified  mat  our  attor- 
ney's actions  were  so  egregious  that  he  had  to  be  sanctioned  by  Judge  Price.  Our 
attorney,  Tom  Campagne,  was  sanctioned  for  introducing  during  trial  a  just- 
discovered  videotape  that  proved  the  habitability  of  the  houses  before  crla's 
crusade  of  intentional  damage.  Because  this  evidence  so  clearly  helped  our  case, 
Judge  Price  was  angered  and  levied  a  $10,000  sanction  against  our  attorney.  This 
bizarre  sanction  was  ultimately  reversed  by  the  Ninth  Circuit  Court  of  Appeals 
who  found  that  Judge  Price  gave  "...no  basis  for  imposing  the  sanction,  and  no 
appropriate  basis  exists"  (see  exhibit  16). 

Even  in  trial,  extortion  proved  to  be  the  preferred  tactic  for  this  LSC-funded 
agency.  It  took  CRLA  5Vi  weeks  to  put  on  their  case;  it  took  us  only  3Vi  days. 
Nonetheless,  we  were  forced  to  sink  over  a  half  million  dollars  into  our  defense. 
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Even  Judge  Price  joked  about  the  ridiculous  length  of  the  trial.  On  trial  day 
nineteen  he  said,  "I  am  reluctantly  committed  to  the  fact  that  I  will  probably 
spend  the  rest  of  my  life  with  this  case...."  (see  exhibit  6).  The  jury  foreman, 
Bryan  Tribble,  noted  that,  "It  seemed  the  CRLA  was  trying  to  drag  [the]  trial  on 
for  the  simple  reason  of  draining  Gerawan  [Farming's]  finances."  Rosie  Ander- 
son, another  juror,  said  she  felt  "the  trial  was  prolonged  and  time... wasted  by 
[the  crla]"  (see  exhibit  3). 

Of  the  11  causes  of  action  we  were  found  not  guilty  on  nine  (see  exhibit  4).  The 
jury  unanimously  ruled  that  our  family  was  innocent  of  any  wrongdoing  in  the 
maintenance  and  operation  of  our  workers'  housing.  Evidence  introduced  at  the 
trial  established  that  crla  actively  promoted  the  intentional  damage  in  an  at- 
tempt to  bolster  their  lawsuit  Juror  Sherrie  Houck  wrote,  "We  found  Gerawan 
Farms  innocent  of  any  wrong  doing  in  the  maintenance  or  housing  of  the  farm 
workers.  This  was  proven  by  the  facts  presented  to  us.  [CRLA]  did  not  'win'  the 
case  and  the  jury  did  not  side  with  CRLA.  All  the  prosecution  did  was  to  bring 
one  witness  after  another  that  seemed  to  aid  the  defense  rather  than  the  prose- 
cution..." (see  exhibit  2). 

The  one  count  that  the  jury  found  us  guilty  for  had  to  do  with  overtime  wages 
they  thought  we  incorrectly  paid.  The  jury  more  than  doubled  the  amount  to 
cover  interest  Actual  wages  due  were  $1,971.60— an  issue  that  could  have  easily 
been  handled  in  small  claims  court  Moreover,  none  of  the  plaintiffs  testified 
about  being  short  paid  for  overtime. 

The  one  cause  of  action  that  dealt  with  Migrant  and  Seasonal  Worker  Protection 
Act  issues  went  to  Judge  Price  and,  based  on  his  clearly  biased  actions  during  the 
trial,  he  ruled  guilty  and  awarded  the  plaintiffs  $41,500.  This  infraction  involved 
items  such  as  posting  of  signs,  missing  screens  on  windows,  scraps  of  food  left 
out  and  no  lids  on  trash  cans.  Since  his  decision  conflicts  with  the  jury's  ruling 
on  issues  that  were  almost  identical,  we  are  appealing  the  decision  (see  exhibit 
17). 

The  trial  outcome  was  considered  a  major  victory  for  us.  CRLA  had  filed  11  causes 
of  action  and  we  were  found  not  guilty  on  all  but  two.  Before  the  trial  started  we 
offered  to  settle  the  case  for  $50,000  but  CRLA  demanded  that  we  give  them  half  a 
million  dollars  cash  as  well  as  deed  over  some  of  our  property  to  what  would 
likely  be  a  union-controlled  entity.  Clearly  the  plaintiffs  would  have  been  better 
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off  had  they  accepted  the  proposed  settlement,  but  it  is  unlikely  CRLA  ever  ad- 
vised their  "clients"  of  our  offer. 

As  part  of  their  extortion  tactics,  just  before  trial  started  CRLA  filed  an  identical 
suit  in  state  court  Then,  several  months  after  the  trial  they  filed  the  same  suit  in 
federal  court  Both  suits,  known  as  the  Avalos  case,  covered  the  same  housing, 
time  period  and  legal  actions  as  the  previous  lawsuit  In  an  effort  to  promote  ju- 
dicial economy  and  avoid  having  separate  trials  on  the  exact  same  issues,  we  at- 
tempted to  consolidate  the  lawsuits.  However,  CRLA  refused  to  agree  to  this, 
thereby  making  good  on  their  threat  to  bury  us  with  litigation. 

During  the  discovery  process  for  the  Avalos  case  it  was  determined  that  several 
of  the  so-called  plaintiffs  never  worked  for  us  or  did  not  exist  A  number  of  the 
plaintiffs  stated  that  they  did  not  wish  to  be  part  of  the  lawsuit  but  their  attor- 
neys, the  CRLA,  were  ignoring  their  requests  to  be  let  out  When  the  plaintiffs  tes- 
tified about  CRLA's  refusal  to  let  them  stop  suing  us,  Judge  Price  admonished 
CRLA,  saying,  "The  witness  tells  you  he  doesn't  want  to  continue  with  the  law- 
suit The  witness  tells  you  he  doesn't  want  to  be  represented  by  CRLA.  And  not 
only  do  you  allow  him  to  continue  to  be  named  in  the  lawsuit,  but  you  propound 
him  to  the  Court  as  a  plaintiff  in  a  case  ...  which  subjects  him  to  substantial  li- 
ability if  the  injunction  is  improperly  granted.  You  failed  miserably  in  your  du- 
ties as  an  attorney...."  (see  exhibit  12). 

Though  normally  sympathetic  to  liberal  causes,  Judge  Price  repeatedly  chastised 
the  CRLA  during  the  trial  for  their  shoddy  handling  of  the  lawsuit  At  one  point 
Judge  Price  told  the  CRLA,  "You  insisted  on  bringing  this  case  to  trial,  and  you're 
not  ready  to  go  to  trial.  You  haven't  even  gone  through  the  records,  you  don't 
know  what  your  case  is  all  about  You  are  calling  witnesses  from  the  wrong  enti- 
ties, and  you  ought  to  be  ashamed  of  yourself.  These  people  really  need  your 
help.  They  are  depending  on  you,  and  you're  absolutely  letting  them  down"  (see 
exhibit  14).  Normally  when  CRLA  sues  a  farmer,  they  rely  on  extortion  to  get  an  out- 
of-court  settlement  Since  we  refused  to  submit  to  such  tactics,  CRLA  found  them- 
selves in  the  unusual  position  of  actually  having  to  prove  their  baseless  allegations. 

CRLA  sued  us  for  over  $20  million  and  spent  $455,083.34  of  taxpayer  dollars  at- 
tacking us  (see  exhibit  13).  The  result?  A  $45,837.52  judgment,  not  a  penny  of 
which  has  gone  to  the  so-called  plaintiffs,  crla  claims  they  won  the  suit,  but  they 
are  appealing  the  decision  and  asking  for  the  trial  to  be  done  over  again.  Only 
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our  attorneys  have  benefited  from  crla's  suits.  So  far,  we've  paid  over  $600,000 
to  our  attorneys  and  we  had  to  hire  an  in-house  paralegal  for  two  years.  Those 
costs  are  in  addition  to  the  enormous  amount  of  time  we  spent  answering  thou- 
sands of  pointless  interrogatories  and  document  requests. 

As  I  mentioned  earlier,  in  addition  to  providing  decent  housing,  our  company 
was  on  a  well-documented  program  of  ongoing  wage  increases.  However,  the 
astronomical  litigation  costs  caused  by  crla  have  halted  this  program— just  an- 
other example  of  crla's  way  of  "helping"  the  farmworker. 

Perhaps  the  most  egregious  example  of  the  lunacy  of  this  case  is  the  settlement 
discussions  that  have  taken  place  during  the  appeal.  CRLA  is  asking  for  $125,000 
to  settle  the  case.  In  response,  we  offered  $100,000.  They  refused  the  offer  so  we 
offered  them  $160,000,  three  times  what  the  judge  awarded,  with  the  require- 
ment that  the  plaintiffs  leave  our  employment  and  go  work  for  someone  else  for 
a  cooling-off  period  of  three  years.  Incredibly,  they  have  refused  our  offer  on  the 
grounds  that  because  we  pay  the  highest  wages  and  are  the  best  company  to 
work  for,  they  will  not  accept  a  settlement  that  meant  they  could  no  longer  work 
for  us.  Even  more  amazing,  the  settlement  judge  told  me  the  plaintiffs  said  they 
were  hurt  by  our  desire  to  no  longer  have  them  work  for  our  company. 

A  close  second  on  the  list  of  lunacy  is  when  the  CRLA  sued  us  for  doing  a  routine 
pest  control  fumigation  of  the  houses.  With  the  permission  of  the  workers,  their 
belongings  were  set  outside  the  homes  while  they  were  away  so  that  the  fumi- 
gation could  be  done.  Because  of  this  CRLA  sued  us  for  unlawful  eviction.  Even 
after  facts  disclosed  during  discovery  proved  that  no  such  eviction  took  place, 
crla  refused  to  withdraw  the  charge  (see  exhibit  15). 

You  may  have  seen  die  recent  USA  Today  editorial  which  is  just  another  example 
of  Legal  Services  adept  use  of  the  media  to  defame  their  targets.  To  LSC  agencies, 
nothing  is  sacred  when  it  comes  to  redistributing  the  wealth  of  a  rich  farmer. 
Making  him  look  like  a  monster  in  the  press  is  a  routine  LSC  tactic  designed  to 
further  pressure  the  farmer  into  paying  them  off.  In  our  case  CRLA  used  the  me- 
dia to  bash  us  before  trial  in  an  effort  to  make  us  settle.  When  the  trial  started, 
the  newspaper  ran  incredible  front-page  stories  with  outrageous  accusations  and 
quotes  taken  out  of  context  A  local  TV  station  showed  footage  of  dilapidated 
farm  labor  housing  that  was  not  ours,  but  they  attributed  it  to  us  anyway.  When 
we  won  the  trial,  the  newspaper  buried  an  article  in  section  D. 
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To  this  day  farmers  often  ask  us  why  we  were  the  ones  attacked  by  CRLA.  They 
tell  us  it's  incredible  that  the  employer  with  the  highest  wages  and  best  working 
conditions  was  so  viciously  attacked  when  the  true  bad  actors  are  ignored.  We 
were  attacked  by  CRLA  not  because  we  are  evil,  but  because  we  are  a  large  suc- 
cessful farming  operation.  We  stand  for  everything  the  crla  hates.  They  are 
threatened  by  our  program  of  higher  wages  and  decent  housing  because  it 
proves  that  true  compassion  comes  from  hard  work  and  a  free  market,  not 
parasite  lawyers  intent  on  engineering  social  change  through  redistribution  of  a 
farmer's  wealth. 

Gerawan  Farming  is  the  farmworker's  best  friend.  We  provide  thousands  of  jobs 
and  excellent  wages  and  working  conditions.  If  anything,  CRLA  should  have 
joined  with  us  to  further  our  efforts.  However,  their  position  was  adversarial 
from  the  start  Their  intention  was  not  to  help  the  poor,  but  to  plunder  a  large 
farming  family. 

Though  Legal  Services  Corporation  funding  is  provided  under  the  guise  of 
helping  the  poor,  the  opposite  is  often  the  result  No  one  was  helped  by  CRLA's 
attack  on  us.  In  fact  during  their  attack  the  CRLA  shunned  the  genuine  needs  of 
the  area's  financially  challenged  citizens.  Moreover,  farmworkers  were  most 
harmed  by  Legal  Services  Corporation  funding  because  crla's  activities  have 
created  a  strong  disincentive  for  farmers  to  provide  housing.  The  result  has  been 
that  wherever  the  CRLA  goes,  farmworker  housing  disappears.  Perhaps  it  is 
summarized  best  by  CRLA  representative  Gloria  Hernandez  who  recently  said,  "I 
can  count  on  the  fingers  of  my  hands  the  places  where  there's  available  housing 
for  farmworkers"  ( Vida  en  el  Valle,  June  7, 1995). 
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This  is  an  English  translation  of  a  declaration  made  by  Vidal  Valencia  on  June  8,  1995  in 
Fresno  county  California. 

My  name  is  Vidal  Valencia.  I  am  a  farmworker.  I  was  a  resident  of  the  Gerawan  Farming 
homes  located  near  Raisin  City,  California.  In  the  spring  of  1990  we  were  visited  at  our 
homes  by  Gloria  Hernandez  of  the  C.R.L.A.  She  said  that  the  housing  we  were  living  in 
was  not  good,  that  the  company  should  be  giving  us  free  rides  and  that  we  should  support 
the  union  in  the  upcoming  election.  She  said  that  the  company  should  be  forced  to  come  in 
and  clean  up  the  homes.  She  also  said  that  the  company  should  be  forced  to  give  us  free 
rides  to  work  and  that  if  we  gave  her  our  names  she  would  force  the  company  to  do  it. 
Some  of  my  friends  and  I  told  her  that  we  did  not  want  to  sign  anything  and  that  we 
wanted  to  be  left  alone  but  she  kept  pressuring  us  by  coming  to  our  homes  every  day  and 
trying  to  make  us  sign.  After  a  while  we  were  tired  from  working  hard  all  day  and  just 
wanted  to  be  left  alone  so  we  signed  the  paper.  In  October  of  that  year  the  season  was 
over  and  I  went  to  Mexico  to  see  my  family.  While  I  was  there  I  received  a  paper  from  the 
C.R.L.A.  but  I  did  not  know  what  it  was  so  I  ignored  it.  When  I  returned  to  my  home  on 
the  Gerawan  ranch  in  the  spring,  Gloria  came  to  our  home  and  said  that  we  were  suing  the 
Gerawan  family  and  that  we  were  going  to  get  a  lot  of  money.  When  we  found  that  out 
we  told  her  that  we  don't  want  to  sue  the  Gerawan  family,  that  all  we  wanted  to  do  was 
work  and  be  left  alone.  She  then  began  to  put  a  lot  of  pressure  on  us  by  saying  that  if  we 
got  out  of  the  lawsuit  that  it  would  weaken  the  case  and  that  the  C.R.L.A.  needed  as 
many  people  to  sue  as  possible.  I  moved  out  of  the  Gerawan  homes  and  into  a  home  in 
Fresno  and  Gloria  followed  me  continuing  to  pressure  me  and  I  kept  telling  her  no  I  don't 
want  to  sue  but  she  would  not  listen.  Several  days  after  I  saw  her  the  last  time  an  attorney 
named  Michael  Kanz  and  a  women  interpreter  came  to  my  home  and  asked  me  if  I  wanted 
to  get  out  of  the  case.  I  said  yes  and  he  tried  to  pressure  me  to  stay  in  but  I  again  told  him 
no.  Michael  Kanz  then  told  me  that  the  only  way  I  could  get  out  of  the  case  was  to  go  into 
court  and  sign  a  paper.  About  two  weeks  later  I  went  to  court  and  Michael  Kanz  put  more 
pressure  on  me  to  stay  in  the  case.  He  said  that  I  would  get  a  lot  of  money.  Then  the 
Judge  asked  me  if  I  wanted  to  continue  to  sue  the  Gerawan  family  and  again  I  said  no.  The 
Judge  told  the  C.R.L.A.  to  let  me  off  of  the  lawsuit.  I  don't  think  that  the  C.R.L.A.  should 
be  allowed  to  force  me  to  sue  someone  if  I  don't  want  to.  I  think  it  is  wrong. 


I  declare  that  this  is  a  true  and  accurate  statement  given  under  the  penalty  of  perjury. 


VrAfi.l   (////,:»,■ 'a      ft 


Vidal  Valencia 


I S^L*—  <^l    i.Jl&fi-—' swear  under  penalty  of  perjury  that 

this  is  an  Accurate  translation  of  the  above  declaration  made  by  Vidal  Valencia. 
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June  8,  1995 


Sherrie  L.  Houck 
2231  As  pen  wood  Drive 
Turlook,  California  95380 


Gerawan  Fanning 
Mike  Gerawan 
P.O.  Box  1249 
Reedley.  Ca   93654 


Dear  Mike, 

It  was  good  to  hear  from  you,  but  not  good  to  hear  the  disturbing 
news  regarding  the  misrepresentation  of  the  verdict  reached  by 
the  jury  that  X  was  a  part  of. 

Besides  the  vast  amount  of  funds  exhausted  by  the  CRLA  and  your 
family  in  that  trial,  there  was  a  great  deal  of  time  and  effort 
invested  by  all  the  members  of  the  jury.   It  is  very 
disheartening  that  we  took  so  much  time  to  reach  a  decision  that 
was  fair  to  all  parties  and  then  to  have  someone  distort  the 
findings  to  their  own  advantage. 

He  found  Gerawan  Farms  innocent  of  any  wrong  doing  in  the 
maintenance  or  housing  of  the  farm  workers.  This  was  proven  by 
the  facts  presented  to  us. 

Kantz  and  Gujardo  did  not  "win"  the  case  and  the  jury  did  not 
side  with  the  CRIA.  All  the  prosecution  did  was  to  bring  one 
witness  after  another  that  seemed  to  aid  the  defense  rather  than 
the  prosecution,  and  I  remember  Judge  Price  reminding  them  of 
that  fact  on  several  occasions. 

Please  use  my  letter  to  reaffirm  the  deoision  of  the  jury  as  well 
as  reassure  me  that  all  that  time  and  effort  and  tax  payers  money 
was  not  spent  in  vain. 

Sincerely, 


^yimiL^fhucK^ 


Sherrie  L. Houck 
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MIKE  GERAWAN  MAY  30,  1995 

GERAWAN  FORMING 

P.O.  BOX  1249 

REEDLEY,  CALIF. 

93654 

DEAR  MIKE, 

THE  FOLLOWING  IS  MY  PERSONAL  ASSESMENT  OF  THE  TRIAL  THAT  THE 
CALIFORNIA  RURAL  LEGAL  SERVICE  TOOK  YOUR  FAMILY  TO  TASK  ON. 

FIRST  OF  ALL  I  WANT  TO  GIVE  YOU  A  LITTLE  BACKGROUND  OF  MY 
FORMAL  EDUCATION  AND  WORK  EXPERIENCE. 

I  GRADUATED  FROM  CALIFORNIA  STATE  UNIVERSITY  OF  STANISLAUS  IN 
1976  WITH  A  DEGREE  IN  SOCIAL  SCIENCE  WITH  EMPHASIS  OF 
ADMINISTRAION  OF  JUSTICE.   AT  THAT  TIME  I  HAD  WORKED  FOR 
THORSEN' S  INC.,  A  PLUMBING  AND  SHEETMETAL  COMPANY  SINCE  1969. 
I  AM  CURRENTLY  THEIR  PURCHASE  AGENT  AFTER  WORKING  MY  WAY  UP 
IN  THE  COMPANY. 

THE  FIRST  WEEK  OF  THE  TRIAL  I  THOUGHT  THAT  THIS  WAS  A  CASE  OF 
A  LARGE  LANDOWNER  EXPLOITING  MIGRANT  WORKERS,  BUT  THIS  WAS 
NOT  THE  CASE  AS  DOCUMENTED  BY  OUR  VERDICT  OF  NOT  GUILTY  ON 
TEN  OF  THE  ELEVEN  COUNTS  AGAINST  GERAWAN  FARMS. 

I  WAS  SELECTED  BY  THE  JURY  TO  BE  THE  FORMAN  AND  I  CAN 
HONESTLY  SAY  THAT  THE  I  AND  THE  REST  OF  THE  JURORS  WERE 
APPALLED  BY  THE  ACTIONS  OF  THE  CRLA.   THE  METICULOUS 
QUESTIONS  BY  THE  CRLA  WERE  FRIVOLOUS  AND  SOMEWHAT  RIDICULOUS. 
IT  SEEMED  THAT  THE  CRLA  WAS  TRYING  TO  DRAG  THIS  TRIAL  ON  FOR 
THE  SIMPLE  REASON  OF  DRAINING  GERAWAN  FARMS  FINANCES.   THE 
CASE  OBVIOUSLY  WAS  A  SET  UP  BY  THE  CRLA  TO  FURTHER  THEIR 
CAUSE  OF  WHICH  I  STILL  DO  NOT  COMPREHEND. 

IMAGINE  IF  A  SMALL  FARMER  HAD  TO  GO  AGAINST  THE  CRLA.   HE 
PROBABLY  COULD  NOT  AFFORD  TO  DEFEND  HIMSELF  AND  WOULD  PAY  THE 
EXTORTION  FINES  EMPOSED  BY  THE  CRLA. 

I  APPRECIATED  JUDGE  PRICE'S  HANDLING  OF  THIS  CASE.   HE 
EXPEDITED  THE  PROCEEDINGS  IN  A  FAIR  AND  JUDICIAL  WAY  AND  THE 
FRUSTRATION  WITH  THIS  CASE  TO  HIM  WAS  APPARENT.   WE  THE  JURY 
ALSO  FELT  THAT  THE  JUDGE  WAS  DISGUSTED  WITH  THE  WASTE  OF 
TIME. 

A  COUPLE  OF  MONTHS  AFTER  THE  TRIAL  I  WAS  CONTACTED  BY  A 
PRIVATE  INVESTIGATOR  REPRESENTING  THE  CRLA  AND  I  WAS  ASKED  A 
NUMBER  OF  QUESTIONS  PERTAINING  TO  THE  TRIAL.   IT  APPEARED 
THAT  THE  CRLA  DID  NOT  UNDERSTAND  WHY  THEY  LOST  THE  CASE  AND 
WANTED  TO  DETERMINE  WHAT  COURSE  OF  ACTION  THEY  WOULD  TAKE  ON 
FUTURE  CASES  BY  QUESTIONING  ME  AT  MY  PLACE  OF  EMPLOYMENT. 
I  WAS  APPALLED  BY  THIS  TACTIC. 

IN  CONCLUSION,  THE  TRIAL  WAS  DEFINITELY  A  WASTE  OF  TAXPAYERS 
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DOLLARS  AND  MY  AND  THE  OTHER  JURORS  TIME.   PLEASE  DOCUMENT 
THIS  LETTER  WITH  CONGRESSMAN  STENHOLM  AND  ADVISE  HIM  OR  ANY 
OTHER  CONGRESSMAN  THAT  I  WILL  GLADLY  DISCUSS  THIS  CASE  WITH 
THEM  ANY  TIME.   HOPEFULLY,  IF  I  AM  CONTACTED,  THE  CONGRESSMAN 
WILL  HAVE  A  BUSINESS  SENSE  AND  NOT  AN  AGENDA. 


RESPECTFULLY  SUBMITTED, 


s-fiM 


YAN  S.  TRIBBLE 
30  TAMMI  WAY 
TURLOCK,  CALIF. 
953B2 
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ELLEN   BRAFF-GUAJARDO,    #102004 

MICHAEL  J.    KANZ,    /81005  |.,,  J|       d  "5  "',1    ^4 

CALIFORNIA  RURAL  LEGAL  ASSISTANCE 

MIGRANT   FARMWORKER  PROJECT 

2115   KERN   STREET,    SUITE   370 

FRESNO,    CALIFORNIA      93721 

(209)  441-8721 


3f  . 


Attorneys  for  Plaintiffs 

IN  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  EASTERN  DISTRICT  OF  CALIFORNIA 

FRESNO  DIVISION 

***** 


RUBEN  MARQUEZ ,    et   al . , 

Plaintiffs, 

vs. 

GERAWAN  RANCHES,    a  California 
Partnership,   et  al., 

Defendants . 


CASE  NO:   CV-F-90-472-EDP 


FINAL 
JUDGMENT  ON  DECISION 
BY  THE  COURT  AND  ON 
JURY  VERDICT 


This  action  came  on  for  trial  commencing  June  9,  1992  before 
the  Court  and  a  jury,  the  Honorable  Edward  Dean  Price,  presiding. 
The  issues  have  been  tried  and  the  Court  has  duly  rendered  its 
decision  as  to  the  First  Claim  for  Relief. 

Before  the  commencement  of  the  trial  in  this  action,  the 
Honorable  Robert  E.  Coyle  denied  the  plaintiffs'  motion  to  certify 
this  case  as  a  class  action  and  granted  defendants'  motions  for 
judgment  on  the  pleadings  as  to  Plaintiffs'  Second,  Third,  and 
Fifth  (insofar  as  it  was  based  on  California  Health  and  Safety 
Code  S  17000)  Claims  for  Relief. 

On  December  20,  1991,  the  Honorable  Robert  E.  Coyle  granted 
summary  judgment  for  defendants  as  to  plaintiffs'  Tenth  and 
Eleventh  Claims  for  Relief.  The  plaintiffs  moved  for 
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reconsideration.  The  motion  for  reconsideration  was  denied  in 
part  and  granted  in  part  by  Judge  Coyle  on  May  15,  1992.   The 
Court's  December  20,  1991  order  was  amended  insofar  as  summary 
judgment  was  granted  against  Defendants  Michael  R.  Gerawan  and 
Saul  Acosta.   At  trial,  the  Court  dismissed  the  Tenth  and  Eleventh 
Claims  for  Relief  as  to  these  two  defendants. 

The  Court  instructed  the  jury  to  find  a  verdict  as  to  the 
Fourth,  Fifth,  Sixth,  Seventh,  Eighth,  and  Ninth  Claims  for  Relief 
and  the  jury  has  duly  rendered  its  verdict. 

Based  upon  the  Orders  entered  by  Judge  Coyle  on  July  12, 
1991,  July  25,  1991,  December  20,  1991,  and  May  15,  1992,  the 
Court's  Findings  of  Fact  and  Conclusions  of  Law  filed  on  July  1, 
1993,  and  the  verdict  of  the  jury  rendered  on  July  27,  1992, 
IT  IS  ORDERED,  ADJUDGED  and  DECREED, 

1.   On  the  First  Claim  for  Relief: 

A.   Judgment  is  entered  in  favor  of  the  Plaintiffs 
RUBEN  MARQUEZ,  MARTIN  CORRAL  GARCIA,  GERARDO  LUNA  MARTINEZ, 
RODOLFO  MOLINA,  MANUEL  ESTRADA  NEGRETE  and  ALBERTO  DIAZ  and 
against  the  Defendants  GERAWAN  RANCHES,  GERAWAN  ENTERPRISES, 
GERAWAN  CO.,  INC .,  GERAWAN  FARMING,  INC.,  RAY  M.  GERAWAN,  STAR  R. 
GERAWAN,  MICHAEL  R.  GERAWAN,  jointly  and  severally,  for  statutory 
damages  of  $4,500  each,  plus  post-judgment  interest  on  all  such 
sums  at  the  rate  of  3.38%  per  annum^  from  the  date  hereof  until 
paid. 
/// 

1.   According  to  the  Court  Clerk's  Office,  3.38%  was  the 
federal  interest  rate  on  November  12,  1993,  the  date  this  Proposed 
Final  Judgment  will  be  lodged  with  the  Court.  Plaintiffs 
respectfully  request  that  the  Court  confirm  the  federal  interest 
rate  as  of  the  date  the  Final  Judgment  is  signed. 
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B.  Judgment  is  entered  in  favor  of  the  Plaintiff 
MAYOLO  NIETO  BARRERA  and  against  the  Defendants  GERAWAN  RANCHES, 
GERAWAN  ENTERPRISES,  GERAWAN  CO.,  INC.,  GERAWAN  FARMING,  INC., 
RAY  M.  GERAWAN,  STAR  R.  GERAWAN,  MICHAEL  R.  GERAWAN,  jointly  and 
severally,  for  statutory  damages  of  $4,000,  plus  post- judgment 
interest  on  all  such  sums  at  the  rate  of  3.38%  per  annum  from  the 
date  hereof  until  paid. 

C.  Judgment  is  entered  in  favor  of  the  Plaintiffs 
RUBEN  MARQUEZ,  MARTIN  CORRAL  GARCIA,  GERARDO  LUNA  MARTINEZ, 
RODOLFO  MOLINA,  MANUEL  ESTRADA  NEGRETE,  ALBERTO  DIAZ  and  MAYOLO 
NIETO  BARRERA  and  against  Defendants  GERAWAN  RANCHES,  GERAWAN 
ENTERPRISES,  GERAWAN  CO.,  INC.,  GERAWAN  FARMING,  INC.,  RAY  M. 
GERAWAN,  STAR  R.  GERAWAN,  MICHAEL  R.  GERAWAN,  and  SAUL  ACOSTA, 
jointly  and  severally,  for  statutory  damages  of  $1,500  each, 
plus  post- judgment  interest  on  all  such  sums  at  the  rate  of  3.38% 
per  annum  from  the  date  hereof  until  paid. 

2.   On  the  Fourth  Claim  for  Relief,  judgment  is  entered  in 
favor  of  ALL  PLAINTIFFS  and  against  Defendant  GERAWAN  RANCHES  for 
damages,  plus  pre-judgment  interest  at  the  rate  of  10%  calculated 
from  June  26,  1990,  the  date  the  complaint  was  filed,  plus  post- 
judgment  interest  on  all  such  sums  at  the  rate  of  10%  per  annum 
from  the  date  hereof  until  paid,  as  follows: 

A.  RUBEN  MARQUEZ,  in  the  amount  of  $481.93,  plus  pre- 
and  post- judgment  interest; 

B.  MARTIN  CORRAL  GARCIA,  in  the  amount  of  $1,170.82, 
plus  pre-  and  post- judgment  interest; 

C.  GERARDO  LUNA  MARTINEZ,  in  the  amount  of  $876.77, 
plus  pre-  and  post- judgment  interest; 
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D.  RODOLFO  MOLINA,  in  the  amount  of  $340.01,  plus  pre- 
and  post- judgment  interest; 

E.  MANUEL  ESTRADA  NEGRETE,  in  the  amount  of  $614.28, 
plus  pre-  and  post- judgment  interest; 

F.  ALBERTO  DIAZ,  in  the  amount  of  $558.23,  plus  pre- 
and  post- judgment  interest;  and 

G.  MAYOLO  NIETO  BARRERA,  in  the  amount  of  $295.48,  plus 
pre-  and  post- judgment  interest. 

3.  On  the  Second,  Third  and  Fifth  (insofar  as  it  was  based 
on  California  Health  &  Safety  Code  §  17000)  Claims  for  Relief, 
judgment  is  found  in  favor  of  ALL  DEFENDANTS  against  ALL 
PLAINTIFFS  in  accordance  with  Judge  Coyle's  Order  dated 

July  25,  1991. 

4.  On  the  Tenth  and  Eleventh  Claims  for  Relief,  judgment  is 
awarded  in  favor  of  ALL  DEFENDANTS  and  against  ALL  PLAINTIFFS  in 
accordance  with  Judge  Coyle's  Orders  dated  December  20,  1991  and 
May  15,  1992,  and  the  Court's  Order  at  trial  dismissing  these  two 
Claims  as  against  Defendant  Michael  R.  Gerawan  and  Saul  Acosta. 

5.  On  the  Fifth,  Sixth,  Seventh,  Eighth  and  Ninth  Claims  for 
Relief,  judgment  is  awarded  in  favor  of  ALL  DEFENDANTS  and  against 
ALL  PLAINTIFFS  in  accordance  with  the  jury  verdict  rendered  on 
July  27,  1992. 

6.  Plaintiffs'  motion  for  class  certification  is  denied  in 
accordance  with  Judge  Coyle's  Order  dated  July  12,  1991. 

7.  COSTS  and  ATTORNEYS  FEES  to  be  determined  pursuant  to 
Local  Rules  292  and  293. 

D«ed:    f/-llHf  By:     i^W^-X 

'  '  EDWARD   DEAN   PRICE 

gerawan/finai.  jud  United  States  District  Court  Judge 
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Excerpts  from  an  interview  with  Michael  Kanz  immediately  after 
Federal  Court  Judge  Coyle's  ruling  regarding  Gerawan  Farming  labor 
housing  on  March  29, 1991. 


Interviewer:  Now  this  housing  that  the  farmworkers  have  been  provided.  Is 

this  typical  that  they  are  provided  housing  like  this? 

Michael  Kanz:  Actually,  this  housing  that  they  are  provided  is  atypical  in  the 

sense  that  it  is  actually  better  than  most  housing  you  see 
farmworkers  getting.  Now,  granted,  code  enforcement 
authorities  found  it  severely  substandard,  but  in  the  context  of  the 
type  of  housing  that,  for  example,  these  plaintiffs  are  now  living 
in  after  they  have  been  kicked  out  of,  this  is  actually  much  nicer 
housing.  And  that  is  the  reason  why  instead  of  trying  to  close 
down  the  housing  as  we  have  done  in  many  cases  because  it  so 
bad  and  irremediable,  we  felt  that  this  housing  should  be 
reopened.  Particularly  since  because  after  the  farmers 
(farmworkers)  complained  about  the  problems  and  the  county 
went  in  and  intervened,  the  growers  fixed  up  the  housing,  so  it's 
nice  now. 


Interviewer:  So  this  is  really  better  housing  than  most  farm  workers  have  and 

now  they  don't  have  any  housing.  Now  they  are  going  be  back  to 
piling  in  somewhere  where  they  have  inadequate  housing. 

Michael  Kanz:  Well  that's  right.  I  mean  one  of  our  plaintiffs  I  visited  his  house 

last  night  because  I  wanted  to  see  exactly  what  it  was  like,  he  lives 
in  a  plywood  shack.  He  shares  it  with  three  others.  This  place  is 
about  5x12,  has  no  heat,  no  hot  water,  it's  got  a  small  3x3  plywood 
shack  in  the  backyard  for  the  bathroom.  It's  inhumane. 

Interviewer  What  does  a  worker  have  to  pay  to  stay  in  this  (Gerawan 

Farming)  housing? 

Michael  Kanz:  Last  year  it  was  $15.00  a  week. 

Interviewer  Fifteen  dollars  a  week.  Now  where  ever  they  are  staying,  what 

will  they  probably  have  to  be  paying? 

Michael  Kanz:  Well  for  example,  the  one  plaintiff  that  I  mentioned  that  is  living 

in  the  plywood  shack  is  paying  $70.00  a  month  plus  utilities,  plus, 
well,  plus  electricity  and  gas. 
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June  7  ,  199  r> 


To  Uhom  It  May  Concern, 

I' hi  ■"  letter  is  to  notify  you  th.it  i  served  on  th;>  Jury 
regarding  the  farm  worker?  verses  the  (ierm'an  family. 
Our  verdict  was  unanimous  and  we  reached  a  decision  in 
favor  of  Mike  Gerawan  and  his  family. 

[  understand  that  our  verdict  has  been  grossly 
misinterpreted  and  1  am  writing  to  set  the  record 
straight. 

I  also  want  to  say  that  it  was  apparent  for  me  from  day 
one  of  the  trial,  that  it  was  a  clear  waste  of  t.ix  payers 
dollars  as  the  attorney's  for  the  C.R.l.A.  coached  their 
witness's  and  continually  went,  over  the  same  material  in 
several  different  ways.   It  was  also  frustrating  as  we 
were  told  that  the  trial,  would  only  be  about  V!">  days  and 
it  went,  on  more  like  about.  If,  weeks.   We  all  felt  that 
the  C.R.L.A;  did  not  really  have  a  case  and  that  a  lot  of 
their  evidence  looked  as  though  it  was  created  and  was 
questionable.   It  is  a  shame  that  the  lierawan  family  had 
to  suffer  through  all  of  the  trial  and  publication 
regarding  this  case  only  to  have  the  decision  appealed 
and  to  take  our  decision  and  try  to  make  a  complete  lie 
out  of  it. 

I  trust,  this  information  is  helpful  and  in  the  event  you 
need  any  further  assistance  please  let  me  know. 


Sincerely, 
Frankie  Mercer 
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Mr.  Gekas.  This  is  an  appropriate  time  to  recess  for  the  purpose 
of  allowing  the  Members  to  proceed  to  the  House  floor  to  cast  a 
vote.  We  will  recess  this  hearing  until  12:15. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  this  hearing 
is  now  reconvened. 

We  continue  with  the  testimony  of  Mr.  Tribble. 

STATEMENT  OF  BRYAN  S.  TRIBBLE 

Mr.  Tribble.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  appreciate 
the  opportunity  to  appear  before  you  today  to  testify  regarding  re- 
authorization of  the  Federal  Legal  Services  Corporation.  I  am  here 
specifically  to  help  set  the  record  straight  with  regard  to  a  personal 
experience  I  had  with  a  California  legal  services  agency,  California 
Rural  Legal  Assistance,  or  CRLA. 

I  was  jury  foreman  in  a  lengthy  trial  in  a  case  brought  by  CRLA 
against  Gerawan  Ranches,  Marquez  v.  Gerawan.  Dan  Gerawan,  ob- 
viously, is  here  today;  and  his  statement  goes  into  a  great  deal 
about  the  case's  specific  details.  I  will  not  repeat  that  material  ex- 
cept to  say  that  I  substantially 

Mr.  Gekas.  Mr.  Tribble,  I  hate  to  interrupt  you.  We  had  an  un- 
derstanding, which  we  transmitted  to  the  minority,  that  your  pres- 
ence here  was  not  to  testify  but  only  to  corroborate  that  which  had 
gone  on  before  in  your  case  and  which  was  brought  to  the  record 
in  a  different  way.  So  we  ask  you  to  stand  by  for  questioning,  but 
we  accept  your  written  statement. 

Mr.  Tribble.  Thank  you. 

[The  prepared  statement  of  Mr.  Tribble  follows:] 

Prepared  Statement  of  Bryan  S.  Tribble 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  the  opportunity 
to  appear  before  you  today  to  testify  regarding  reauthorization  of  the  federal  Legal 
Services  Corporation.  I  am  here  specifically  to  help  set  the  record  straight  with  re- 
gard to  a  personal  experience  I  had  with  a  California  Legal  Services  agency,  the 
California  Rural  Legal  Assistance,  or  CRLA. 

I  was  jury  foreman  in  a  lengthy  trial  in  a  case  brought  by  CRLA  against  Gerawan 
Ranches,  Marquez  v.  Gerawan.  Dan  Gerawan,  obviously,  is  here  today  and  his  state- 
ment goes  into  great  detail  about  the  case's  specific  details.  I  will  not  repeat  that 
material,  except  to  say  that  I  substantially  agree  with  his  representation  about  the 
case. 

When  I  found  out  that  the  LSC  was  saying  that  the  CRLA  had  won  the  case,  and 
that  the  Gerawans  were  among  the  worsts  of  farm  employers,  and  that  the  "dis- 
gusted jury  sided  with  the  farmworkers"  I  was  appalled.  I  offered  to  travel  to  Wash- 
ington and  share  my  observation  about  CRLA's  tactics  with  Congress. 

In  my  opinion,  CRLA  grossly  over-litigated  Marquez  v.  Gerawan.  It  was  a  com- 
plete waste  of  federal  and  state  taxpayer's  dollars  and  the  jury's  time.  CRLA 
dragged  the  case  on  and  on  with  frivolous  questions  and  delaying  tactics.  They 
asked  the  same  questions  over  and  over.  It  took  the  Gerawans  about  three  or  four 
days  to  present  their  case;  it  took  CRLA  about  five  weeks. 

Ultimately,  the  jury  sided  on  just  about  every  count  with  the  Gerawans.  The  only 
issue  was  a  small  amount  of  unpaid  overtime.  Picture  this — the  jury  sat  through 
six  weeks  of  the  most  incredible  allegations  regarding  housing  violations,  transpor- 
tation problems,  you  name  it.  We  didn't  believe  these  CRLA  charges.  In  fact,  I  can 
see  why  the  Gerawans  are  considered  to  be  the  preferred  agricultural  employer  in 
the  Fresno  area.  They're  fine  people. 

CRLA  tried  to  get  a  class  action  certified  on  behalf  of  either  everyone  living  in 
the  housing  or  everyone  working  at  that  particular  farm.  This  was  conceivably  hun- 
dreds or  thousands  of  workers  and  the  financial  liability  would  probably  have  been 
in  the  millions.  The  court  rejected  the  attempt. 
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Instead,  the  CRLA  prevailed  on  negligible  amounts  of  unpaid  overtime  on  behalf 
of  seven  plaintiffs.  All  that  jury  time,  taxpayer  cost,  legal  fees  for  the  Gerawans  for 
$4,337.52  for  seven  individuals.  I  hope  that  I've  painted  the  picture  of  the  total  lack 
of  proportionality  of  this  effort  for  the  Subcommittee. 

Let  me  give  you  my  background,  and  you  will  see  why  I  feel  that  I  can  comment 
authoritatively  on  this  matter.  I  have  a  BS  in  Social  Science  from  Cal  State/ 
Stanislaus  with  a  major  in  Administration  of  Justice.  Further,  since  1969  I've 
worked  at  a  plumbing  and  sheetmetal  company  where  I  am  presently  the  purchas- 
ing agent.  One  of  the  major  issues  in  the  case  turned  on  the  condition  of  the 
Gerawan's  housing  complex.  Videotapes  of  the  housing  were  available.  I  could  read- 
ily see,  based  on  my  personal  experience  with  the  plumbing  industry,  that  most  of 
the  destruction  was  deliberate. 

I  am  not  opposed  to  the  concept  of  poor  people  having  access  to  the  courts  for  le- 
gitimate purposes.  But,  Mr.  Chairman,  I  have  to  say  that  the  CRLA  motives  in  this 
case  were  not  to  fix  Gerawan  employee's  legal  problems.  Whatever  small  problems 
might  have  existed  could  easily  have  been  dealt  with  informally  or  through  regular 
enforcement  channels,  such  as  the  Department  of  Labor  or  the  California  Industrial 
Relations  Department.  No,  it's  clear  to  me  as  jury  foreman  that  the  case  of  Marquez 
v.  Gerawan  was  brought  for  other  purposes.  This  case  was  a  set-up  deal  to  further 
some  CRLA  cause  which  I  still  don't  comprehend.  I  do  know,  though  that  taxpayer 
funds  shouldn't  be  used  for  this  type  of  purpose.  Congress  needs  to  enact  controls 
to  prevent  this  happening  in  the  future. 

I  would  like  to  thank  the  Subcommittee  for  this  chance  to  testify. 

Mr.  Gekas.  So  we  will  now  defer  to  Mr.  McKay. 

STATEMENT  OF  JOHN  McKAY,  CHAIRMAN,  WASHINGTON 
EQUAL  JUSTICE  COALITION 

Mr.  McKay.  Thank  you,  Mr.  Chairman. 

My  name  is  John  McKay.  I  am  a  lawyer  in  the  State  of  Washing- 
ton where  I  chair  a  group  that  is  called  the  Equal  Justice  Coalition. 
My  viewpoint  I  think  is  somewhat  different  than  the  viewpoint  ex- 
pressed by  others  of  the  panel  here  today,  and  I  wanted  to  empha- 
size to  you  and  to  the  committee  that  there  are  different  and  legiti- 
mate viewpoints  concerning  the  role  of  Legal  Services,  in  particular 
as  it  relates  to  representation  of  farmworkers. 

In  our  State,  particularly  in  the  eastern  part  of  our  State  where 
most  of  the  growing  occurs,  the  Legal  Services  offices  there  rep- 
resent farmworkers,  they  represent  farmers.  And,  of  course,  the 
vast  majority  of  the  work  that  is  conducted  through  the  Legal  Serv- 
ices' offices  in  eastern  Washington  and  the  State  of  Washington  is 
for  non-farmworker-related  representation. 

You  know,  I  have  had,  in  my  role  as  chair  of  the  Equal  Justice 
Coalition,  the  obligation,  in  fact,  to  review  many  of  the  complaints 
that  have  been  made  regarding  farmworker  representation  in 
Washington  State.  I  approached,  by  the  way,  my  job  as  chair  of  the 
Equal  Justice  Coalition  in  this  way.  I  am  a  Republican,  a  lifelong 
Republican.  I  have  worked  on  the  staff  of  Congressman  Joel  Pritch- 
ard,  who  I  think  you  know,  Mr.  Chairman,  Republican  from  the 
State  of  Washington.  I  served  as  Special  Assistant  to  the  Director 
of  the  FBI  during  the  Bush  administration  as  a  White  House  fel- 
low. I  consider  myself  to  be  a  fiscally  conservative  Republican. 

I  am  also  a  lawyer,  and  I  am  proud  to  be  a  lawyer.  And  I  believe 
that  part  of  my  obligation  as  a  lawyer  is  to  represent  indigent  peo- 
ple, people  who  cannot  afford  the  services  of  lawyers.  And  I  am 
here  to  tell  you  that  that  viewpoint  is  shared  by  many,  many  law- 
yers, be  they  Republican  or  Democrats,  whether  they  have  a  social 
agenda  or  don't  have  a  social  agenda.  They  believe  that  the  rep- 
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resentation  of  those  who  cannot  afford  lawyers  for  critical  legal 
needs  is  an  obligation  that  the  legal  profession  has. 

In  putting  together  our  coalition — and  I  do  have  more  extensive 
remarks,  as  you  know,  Mr.  Chairman,  that  I  have  submitted.  But 
in  putting  together  this  coalition,  it  has  been  easy  for  me  to  attract 
to  our  coalition  a  broad,  bipartisan  group  of  individuals  who  believe 
that  this  representation  through  legal  services  is  a  model  public- 
private  partnership  because  it  involves  private  lawyers.  It  facili- 
tates private  lawyers  to  donate  their  time  to  represent  those  who 
cannot  afford  representation  on  critical  legal  services. 

As  I  reviewed  the  anecdotal  complaints  of  farmworker  represen- 
tation in  the  eastern  part  of  our  State  primarily,  I  was  struck  by 
several  facts.  First,  the  same  complaints  keep  coming  back  over 
and  over  again.  We  literally  found  that  complaints  made  during  the 
early  1980's  regarding  farmworker  representation  are  now  being 
raised  again.  They  are  often  put  forth  without  specific  case  names 
or  the  opportunity  to  look  at  the  case  files  to  determine  what  oc- 
curred. 

I  have  also  been  impressed  by  the  different  Legal  Services  Cor- 
poration offices  in  our  State,  of  which  there  are  three,  with  the  dili- 
gence with  which  they  have  investigated  complaints.  There  is,  in 
fact,  a  dialog  in  our  State  between  the  growers  and  the  legal  serv- 
ice providers.  It  is  not  true  that  there  is  a  complete  polarization  in 
all  States,  and  I  can  really  only  speak  from  my  experience  in 
Washington  State. 

In  summary,  Mr.  Chairman,  I  will  say  to  you  that  I  believe  there 
is  a  different  viewpoint  among  many,  including  not  just  lawyers 
but  others  who  are  associated  with  the  justice  system  in  our  State, 
including  police  chiefs,  judges,  prosecutors,  those  who  advocate  on 
behalf  of  senior  citizens.  So  I  appreciate  very  much  the  opportunity 
to  make  these  remarks  to  you  and  the  committee  today. 

Mr.  Gekas.  As  you  have  indicated,  we  do  have  your  written 
statement,  and  some  of  our  questions  will  be  posed  on  that  state- 
ment. Thank  you. 

[The  prepared  statement  of  Mr.  McKay  follows:] 
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Prepared  Statement  of  John  McKay,  Chairman,  Washington  Equal  Justice 

Coalition 

Chairman  Gekas  and  Subcommittee  members,  I  am  most  grateful 
for  your  invitation  to  make  a  brief  presentation  and  to  answer  your 
questions  concerning  the  very  important  matter  of  the  reauthorization  of 
the  Legal  Services  Corporation.  As  much  as  I  am  honored  to  have  this 
opportunity,  I  confess  that  I  also  feel  a  strong  sense  of  humility  and  some 
trepidation.  That  is  because,  based  on  my  own  limited  prior  involvement 
with  this  body,  I  know  that  the  information  that  I  share  from  my  own 
personal  experience  and  interest  will  be  carefully  weighed  and  have  a 
significant  influence  in  future  subcommittee  deliberations  and  decisions  on 
this  vital  issue.  Having  that  responsibility  in  mind  --  and  well  recognizing 
the  extent  and  intensity  of  your  many  competing  responsibilities  --  I  have 
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made  it  a  point  to  review  the  prior  testimony  and  to  structure  and  limit  my 
remarks  accordingly. 

As  the  attached  resume  reflects,  I  have  no  formal  connections,  nor 
any  personal  or  pecuniary  interest,  with  regard  to  the  Legal  Services 
Corporation  or  any  recipient  of  LSC  funding.  I  am  the  managing  partner  of 
a  law  firm  in  Washington  state,  specializing  in  litigation  and,  more 
specifically,  state  and  federal  litigation  of  a  commercial  nature.  Early  this 
year  I  assumed  the  responsibility,  on  a  completely  voluntary  basis,  of 
chairing  the  Equal  Justice  Coalition  in  my  state.  The  Coalition  was  formed 
to  ensure  the  maintenance  of  a  civil  justice  system  that  reflects  the 
fundamental  values  of  fairness  and  equality  of  access  through  continued 
funding  for  legal  services  for  the  poor.  It  sprang  from  the  efforts  of  our 
state's  Access  to  Justice  Board,  which  was  created  by  order  of  our 
Supreme  Court,  and  which  is  responsible  for  coordinating  civil  access  to 
justice  issues  in  Washington  state. 

The  Equal  Justice  Coalition  is  growing  steadily  and  today  consists  of 
more  than  100  prominent  individual  members  and  close  to  50 
organizations.  It  is  not  a  public  interest  organization.  It  is  spontaneous, 
broadly  diverse  and  thoroughly  bi-partisan.  Representative  Nethercutt 
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advised  you  in  his  testimony  last  month  that,  in  his  district,  Legal  Services 
is  a  hard-working  and  successful  public-private  partnership,  which 
depends  on  coordinated  funding  by  all  funding  partners,  federal,  state, 
local  and  private.  I  am  here  to  assure  this  subcommittee,  in  light  of  my 
own  knowledge  and  experience,  that  this  is  true  throughout  our  state. 
And,  as  a  former  White  House  Fellow  under  President  Bush,  and 
legislative  aide  to  former  Representative  (and  now  Lieutenant  Governor) 
Joel  Pritchard  (R-WA),  I  expect  you  will  appreciate  that  I  come  to  this 
issue  with  anything  but  an  uncritical  eye  or  less  than  conservative 
philosophy. 

The  unifying  force  that  mobilizes  and  emanates  from  the  Equal 
Justice  Coalition  is  not  complicated  or  elusive.  It  is  nothing  more  than  the 
undeniable  truth  of  a  fundamental  precept  -that  all  Americans  must  have 
access  to  our  conflict  resolution  systems  and  faith  in  our  system  of 
American  justice.  We  reject  the  notion  that  those  of  any  particular  political 
stripe  have  a  monopoly  on  this  issue.  And  we  refuse  to  accept  criticism  or 
to  be  dismissed  as  naive  or  unduly  idealistic  for  rising  to  preserve  the 
concept  of  equal  access  to  justice.  This  is  a  concept,  after  all,  which  is  so 
interwoven  into  our  national  fabric  as  to  be  incorporated  into  the  Preamble 
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to  the  Constitution  and  the  Pledge  of  Allegiance  and,  indeed,  carved  into 
the  granite  and  marble  of  the  United  States  Supreme  Court.  That  is  why 
my  friend  Tom  Smegal  --  as  he  has  testified  to  this  Subcommittee  --  can 
quite  logically  have  been  nominated  to  serve  on  the  Legal  Services 
Corporation  board  both  by  President  Reagan  and  President  Clinton.  And 
it  is  certainly  what  motivates  myself  and  the  other  members  of  the 
Coalition  to  do  everything  in  our  power  to  assure  that  the  decisions  on 
Legal  Services  are  informed  by  an  accurate  picture  of  the  facts  and  a  full 
appreciation  of  the  accomplishments. 

To  be  sure,  my  perspectives  have  also  been  influenced  by  my 
personal  exposure  to  and  association  with  the  LSC  grantee/recipient 
programs  in  my  state  of  Washington.  I  have  had  the  good  fortune  to  work 
or  serve  with  many  of  the  staff  attorneys  and  board  members  and 
certainly  with  the  executive  directors  of  all  three  of  our  programs.  I  know 
you  have  already  been  told  by  many  others  that  these  are  highly  talented, 
hard-working  and  honorable  individuals.  I  feel  certain  that  you  know  that 
is  true,  and  I'm  not  going  to  belabor  the  point.  But  I  do  want  to  add  --  as 
emphatically  as  I  can  --  that  these  programs  are  also  extremely  well- 
managed.  Experienced  and  highly  accomplished  board  members,  who 
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insist  upon  being  thoroughly  familiar  with  all  program  purposes  and 
operations,  participate  actively  and  directly  in  the  development  and 
oversight  of  policy,  in  the  determination  and  carrying  out  of  priorities,  and 
in  all  fiscal  matters.  The  program  directors  are  consistently  open  and 
accountable  to  any  number  of  private  and  public  entities,  including  the 
Congress.  They  have  established  and  they  regularly  enforce  quite 
demanding  standards  of  performance  --  for  themselves  as  well  as  their 
staff  members.  The  program  staff  attorneys,  in  turn,  are  highly  dedicated 
professionals  with  widely  recognized  records  of  achievement  in  their  work 
as  well  as  in  their  independent  public  service,  which  is  extensive.  To 
anyone  who  actually  knows  them,  the  characterization  of  such  individuals 
as  political  idealogues  or  militant  crazies  is  simply  ludicrous  on  its  face  -  I 
think  it  should  and  does  belie  the  credibility  of  a  lot  of  the  misguided  and 
ill-informed  charges  that  you  will  hear. 

In  my  work  with  the  Equal  Justice  Coalition,  I  have  found  a 
misperception  that  Legal  Services  represents  farm  workers  in  employment 
cases  against  farmers  for  political  or  philosophical  reasons.  Legal 
Services  represents  more  farm  workers  than  farmers  in  my  state  for  a 
simple  reason  --  more  farm  workers  are  poor.  Legal  Services  provides 


-5 


414 

representation  in  employment  cases  because  employment  is  basic  to  farm 

workers'  livelihood.  They  are  the  classic  working  poor. 

Washington  State  legal  services  programs  do,  however,  represent 

farmers  and  ranchers  when  they  are  eligible  and  have  serious  legal 

problems  that  meet  program  priorities.  For  example: 

On  numerous  occasions,  Legal  Services  has  advised  farm  owners 
about  nursing  home  care  financing,  medical  assistance  eligibility, 
and  guardianships.  This  advice  helps  the  farm  owner  provide  care 
for  a  spouse  with  a  protracted  illness  while  seeking  to  maintain 
economic  independence. 
*      Legal  Services  represents  farmers  in  foreclosure  proceedings.  For 
example,  legal  assistance  helped  an  incapacitated  orchardist  to 
postpone  the  sale  of  his  property,  find  a  buyer  who  would  grant  the 
orchardist  a  life  estate  in  the  property,  and  enable  the  orchardist  to 
avoid  institutionalization.  In  another  case,  Legal  Services  helped  to 
cancel  a  lien  against  the  farm  so  that  a  sale  could  go  through  that 
enabled  the  farmers  to  stay  on  their  land.  In  another,  Legal  Services 
assisted  a  farm  couple  to  obtain  an  extension  of  their  lease  with  the 
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Farmers  Home  Administration  so  they  could  obtain  financing  to 
repurchase  their  farm  from  the  agency. 

*  Legal  services  helped  a  rancher  obtain  medical  benefits  after  the 
state  Department  of  Social  and  Health  services  incorrectly  refused 
to  provide  any  assistance  with  over  $15,000  in  expenses  for  his 
surgery. 

*  Legal  Services  helped  an  elderly  woman  whose  unlicensed  "broker" 
took  the  proceeds  of  the  sale  of  her  farm.  The  court  ordered  the 
return  of  all  funds  and  an  accounting. 

As  Chair  of  the  Equal  Justice  Coalition,  I  have  heard  and  read  a 
number  of  charges  concerning  the  farm  worker  advocacy  of  Evergreen 
Legal  Services,  the  program  in  my  state  that  provides  representation  to 
migrants.  Other  EJC  members  and  I  have  talked  directly  with  opponents 
of  Legal  Services,  including  representatives  of  farming  areas.  I  have 
reviewed  written  complaints  and  the  original  source  documents  from  the 
complainants  as  well  as  from  Evergreen.  And  I  have  reviewed 
Evergreen's  responses  to  the  complaints  as  well  as  determinations  from 
the  State  Bar  authorities  and  the  Legal  Services  Corporation.  A  consistent 
pattern  has  emerged  from  this  review: 
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*  Evergreen's  administration  has  never  hesitated  to  investigate 
complaints  thoroughly  and  fairly. 

*  Many  complaints  involve  old  incidents  with  allegations  that  are 
raised  again  and  again. 

The  complaints  are  nearly  always  baseless.  The  factual  allegations 
are  often  false  --  and  are  typically  distorted.  The  complaints  also 
commonly  reflect  a  serious  misunderstanding  of  the  applicable  law. 
For  example,  the  National  Review  recently  published  an  article 
claiming  that  Evergreen  Legal  Services  attempted  to  turn  a  $2500  wage 
claim  on  behalf  of  11  farm  workers  into  a  demand  for  $143,000.  The 
article  failed  to  report  that,  in  addition  to  the  wage  claim,  the  workers 
allege  that  they  were  unlawfully  denied  reemployment  because  they 
brought  a  minimum  wage  claim. 

The  article  does  mention  that  the  workers  also  alleged  several 
violations  of  the  federal  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA),  but  it  implies  that  those  violations  resulted  in  no 
real  damages.  In  fact,  the  workers  allege  that  the  employer's  intentional 
underreporting  of  hours  resulted  in  lower  piece  rates  and  lost  income  for 
their  entire  crew. 
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The  article  suggests  that  the  employer  in  this  case  was  a  small 
farmer  facing  "disproportionate"  resources.  In  fact,  the  employer  was  a 
large  corporate  grower  with  four  ranches  encompassing  over  1,300  acres. 
Large  corporations  as  well  as  low-income  farm  workers  deserve 
representation.  But  my  experience  tells  me  that  the  resources  available  to 
represent  farm  workers  and  other  low-income  people  are  much  more 
limited  than  those  available  to  corporate  clients.  In  this  complaint,  as  in 
many  others  against  Legal  Services,  the  allegations  do  not  withstand 
scrutiny. 

The  attacks  on  migrant  legal  services  have  suggested  that  there  is 
no  longer  a  need  for  migrant  legal  services  and  that  the  clients 
represented  by  the  migrant  programs  do  not  have  meritorious  claims.  The 
record,  when  fairly  read,  proves  otherwise.  The  American  Bar  Association 
and  General  Accounting  Office  reports  on  legal  services  for  migrant 
farmworkers,  and  the  judicial  decisions  of  cases  brought  on  behalf  of 
farmworkers  by  the  migrant  legal  services  programs,  show  that  the 
attacks  on  these  programs  are  unwarranted  and  unsubstantiated.  This 
debate  needs  to  be  refocused  on  the  real  issue:  do  farmworkers  continue 
to  need  migrant  legal  services.  I  would  like  to  take  a  moment  to  remind 
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this  subcommittee  why  the  migrant  legal  services  programs  were  created 
in  the  first  place  and  the  legal  issues  for  which  the  migrant  farmworker 
clients  seek  representation.1 

The  Legal  Services  Corporation  undertook  a  study  of  client 
populations  with  unique  legal  needs  in  the  late  1970s  and  concluded  that 
migrant  farmworkers  faced  significant  legal  services  access  barriers.  The 
barriers  LSC  identified  included  language  difficulties,  diverse  cultural 
backgrounds,  economic  dependence  upon  agricultural  employers  that 
makes  migrant  farmworkers  reluctant  to  pursue  legitimate  legal  claims, 
isolation  in  remote  labor  camps,  and  the  inherent  mobility  and  transience 
of  the  migrant  labor  force.2  LSC  concluded  that  a  specialized  legal 
services  delivery  system  was  necessary  to  address  these  access  barriers 
and  Congress  authorized  special  funding  for  migrant  legal  services 
programs  in  1979.  There  are  now  migrant  programs  serving  virtually  the 
entire  United  States  and  the  over  1.5  million  migrant  farmworkers  and 
their  dependents. 


1  I  have  personalty  reviewed  a  number  of  the  cases  in  which  agricultural  interests  have  claimed 
abusive  and  inappropriate  litigation,  reports  about  migrant  legal  services  delivery,  governmental  reports 
and  newspaper  articles  concerning  farmworker  abuses. 

2  Legal  Services  Corporation,  Overview  of  Section  1007(h):  Summary  of  Conclusions, 
Recommendations  and  Methodology  (1979)  at  34-36. 
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Some  have  contended  that  there  is  no  longer  a  need  for  a 
specialized  migrant  legal  services  delivery  system.  However,  recent 
studies  indicate  that  the  access  barriers  which  existed  in  the  1970s 
persist  today  and,  in  some  instances,  have  gotten  worse. 

Mobility  and  transience  is  obviously  integral  to  migrant  farmwork, 
requiring  workers  to  move  often,  going  from  state  to  state  in  search  of 
employment.  Migrant  farmworkers  are  often  unaware  of  the  resources 
available  in  the  community  where  they  are  working,  legal  or  otherwise.3 

If  anything,  the  language,  educational,  and  cultural  barriers  have 
become  more  pronounced.  Only  a  small  percentage  of  migrant 
farmworkers  are  fluent  in  English4  and  increasingly  migrants  speak 
neither  English  nor  Spanish  as  their  native  language.5  Compounding  the 
language  barrier  is  the  low  literacy  level  in  any  language  and  a  very  low 
educational  attainment,  rendering  normal  written  legal  education  and 


3  ABA  Standing  Committee  on  Legal  Aid  and  Indigent  Defendants,  Study  of 
Federally  Funded  Legal  Aid  for  Migrant  Farmworkers  (1993),  at  13. 

4  US  DOL,  U.S.  Farmworkers  in  the  Post-IRCA   Period,  Research  Report  No. 
4,  (1993)  at  25-26. 

5  Indigenous  Central  American  languages  are  increasingly  common  in  the 
migrant  workforce  nationwide.  Southeast  Asian  languages  common  in  both  the 
Northeast  and  West,  and  Haitian  Creole  common  in  Florida  and  up  the  East 
Coast.  Supra,  note  2,  at  13-14. 
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outreach  materials  of  limited  value.6  Migrant  legal  services  programs 
have  developed  the  language,  educational  and  outreach  capacity  to  break 
through  these  barriers  and  effectively  represent  this  hard-to-reach 
population  for  their  critical  legal  needs.  The  physical  barriers  to  legal 
services  have  also  persisted.  Many  migrant  farmworkers  are  housed  in 
isolated  labor  camps,  far  from  town  and  with  limited,  if  any,  access  to 
telephones  and  the  mails.  Often  their  communications  are  screened  by 
crewleaders  and  their  ability  to  openly  communicate  with  a  legal  services 
attorney  or  paralegal  is  strictly  limited.7  Many  farmworkers  have  been 
subjected  to  violence  and  intimidation  when  they  demand  their  legal  rights 
or  pursue  legal  claims.8 

Migrant  legal  services  programs  have  been  very  successful  in 
overcoming  some  of  the  access  barriers  but  the  substantive  legal 
problems  faced  by  migrant  farmworkers  persist.  Migrant  farmworkers 
today  confront  many  of  the  same  legal  problems  as  existed  in  the  1970s 


6   The  median  educational  level  for  farmworkers  is  eighth  grade.  Supra 
note  3,  at  13 . 

Supra,    note  3,  at  14-15. 

'  Bertrand  v.  Jorden,  672  F.  Supp.  1417  (M.D.  Fla.  1987),  farmworkers  were 
severely  beaten  when  they  refused  to  work  because  of  a  pay  dispute;  Monville 
v.  Williams,  107  Lab.  Cas .  (CCH)  134,979  (D.Md.  1987),  a  farmworker  was  beaten 
by  a  crewleader  and  was  subsequently  fired  when  he  sought  the  help  of  a 
migrant  legal  services  program. 

-  12- 
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and,  by  some  measures,  these  problems  have  gotten  worse.  Most  legal 
disputes  brought  to  migrant  legal  services  are  by  any  definition  serious 
and  some  implicate  the  farmworkers'  very  survival.  The  migrant  legal 
services  programs  have  proven  quite  skilled  at  addressing  these  critical 
legal  needs. 

The  cases  show  that  migrant  legal  services  programs  have 
represented  thousands  of  farmworkers  who  have  been  cheated  out  of 
their  federal  and  state  required  minimum  wages.9  Farmworkers  have 
turned  to  migrant  legal  services  when  their  employers  make  false  or 
misleading  promises  about  the  terms  and  conditions  of  the 
employment.10  Farmworkers  and  their  survivors  seek  representation 
when  they  are  killed  or  injured  because  of  unsafe  and  unlawful  employer 


'   Frederick  County  Fruit  Growers  Assn.  Inc.,  v.  McLaughlin,  7  03  F.  Supp . 
1021  (D.D.C.  1989),  $4  million  dollars  in  back  wages  recovered  for  temporary- 
foreign  workers  imported  to  pick  apples  on  the  East  Coast;  Jones  v.  Tri-County 
Growers ,  Inc ■ ,  Civil  Action  No.  84-C-392  (Circuit  Court,  Berkeley  county,  WV, 
judgement  entered  April  12,  1988),  $16,874.62  awarded  6  workers  for  unlawful 
wage  assignments  and  failure  to  pay  wages  when  due;  Vega  v.  Gasper,  No. 
EP-84-CA-259  B  (W.D.  Tex,  judgment  entered  Feb.  21,  1995),  the  court  found  the 
defendant  had  paid  the  workers  as  little  as  90*  per  hour,  failed  to  pay  any 
money  for  about  1/3  of  their  work,  falsified  pay  records  to  hide  the 
violations  and  ordered  $23,620.80  paid  to  9  farmworkers  plaintiffs;  Sharpe  v. 
Roth,  No.  88-0814  slip  Op.  (M.D.  Pa.  Nov.  21,  1989),  employer  failed  to  pay 
two  workers  for  work  done  in  his  orchard. 

10   Avalos  v.  K&D  Farms,  Inc.,  C.A.  No.  P-88-CA-23,  slip  op.  at  8-9  (W.D. 
Tex,  Aug.  31,  1989),  workers  were  promised  free  housing  only  to  be  charged  for 
substandard  housing.  Buenrostro  v.  Washington  State  Apple  Advertising 
Commission,  Spokane,  WA.  Superior  Court  No.  89-2-03087-4  (court  approved 
settlement  distribution,  April  20,  1992),  settlement  reached  in  a  case  in 
which  farmworkers  were  induced  to  travel  to  Washington  in  response  to  false 
radio  ad.  Settlement  compensated  plaintiffs  for  lost  wages,  work  search 
expenses,  hqmelessness,  and  inadequate  food. 

-  13- 
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provided  transportation.11  Farmworkers  are  frequently  put  at  risk  by 
unsafe  and  unsanitary  grower  or  crewleader  provided  housing  provided 
and  legal  services  has  been  able  to  help.12  Most  disturbing  of  all, 
farmworkers  still  need  legal  assistance  when  they  are  subjected  to 
peonage  and  slavery.13 

We  believe  that  the  vast  majority  of  farmers,  growers  and  ranchers 
violate  no  laws  and  in  fact  treat  their  workers  with  respect  and  fairness. 
However,  when  abuses  occur  the  availability  of  skilled  attorneys  to 


11  Andrea  Pearl,  Transporting  Farm   Workers:    A   Deadly  Business,    Ft  Meyers 
News-Press,  October  25,  1992.  An  investigative  report  found  that  34 
farmworkers  were  killed  and  150  injured  in  employment  related  transportation 
accidents  during  a  two  year  period  ending  in  October  1992  in  Florida  alone. 

12  Marquez  v.  Gerawan  Ranches, No.  CV-F  90-472  EDP  (E.D.  CA,  1993),  the 
court  found  that  there  were  multiple  housing  standards  violations,  including 
overcrowding,  inadequate  toilet,  shower,  and  cooking  facilities,  rodent  and 
insect  infestation,  and  inadequate  sewage  disposal.  The  court  ordered  the 
defendant  grower  to  pay  each  of  the  named  plaintiffs  the  maximum  statutory 
damage  award  ($500)  for  each  of  the  housing  violations.  Howard  v.  Malcolm,  658 
F.  Supp .  423  (E.D.N.C.  1987),  farmworker  housing  was  infested  with  mice,  had 
no  hot  water,  had  holes  in  walls  and  floors,  leaky  ceilings,  and  rarely 
available  toilet  paper.  Mark  L.Jacobson,  et  al,  Tuberculosis  Risk  Among 
Migrant  Farm  Workers   on    the  Delmarva   Peninsula,    77  AJPH  No.  1,  at  9  (1987, 
substandard  housing  conditions  a  contributing  factor  to  the  high  incidence  of 
TB  among  migrant  farmworkers . 

13  Neil  Roland,  Abuse  Follows  Migrant   Workers,    Palm  Beach  Review, 
December  13,  1991,  at  A14;  Florida  Rural  Legal  Services  represented  six 
farmworkers  who  worked  for  eight  days  and  were  paid  only  food  money.  When  the 
migrant  farmworkers  refused  to  work  until  paid  they  were  cut  off  from  even 
food  money.  When  they  again  demanded  payment  they  were  attacked  and  beaten  by 
the  crewleader 's  henchmen.  Daryl  Kelley,  Rancher   to  Pay  $1 . 5-Million  Fine   in 
Slavery  Case,    L.  A.  Times,  Mar.  24,  1992  ,  at  Al .  A  large  corporate  grower  in 
Ventura  County,  California  settled  a  slavery  case  by  agreeing  to  pay  $1.5 
million  in  back  wages  to  300  farmworkers.  The  grower  also  agreed  to  plead 
guilty  to  nine  criminal  counts,  including  racketeering,  wire  fraud  and  seven 
other  counts  and  was  sentenced  to  one  years  in  prison.  The  grower  was  charged 
with  imprisoning  farmworkers,  forcing  them  to  work  for  $1  per  hour,  selling 
them  food  at  inflated  prices  from  a  company  store,  had  their  heads  shaved  and 
forced  to  work  16  hour  days.  The  workers  were  represented  by  attorneys  from 
California  Rural  Legal  Assistance. 

-  14- 
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address  these  legal  needs  is  critically  important  to  farmworkers  and  their 
families.  The  services  of  a  professional,  knowledgeable,  dedicated  lawyer 
can  mean  the  difference  between  being  paid  or  not,  between  having 
housing  or  not,  between  being  enslaved  or  not.  We  should  honor  the 
dedicated  lawyers  in  the  migrant  legal  services  programs,  not  denounce 
them. 

Mr.  Chairman,  members  of  the  subcommittee,  it  has  been  an  honor 
to  come  here  today  and  address  these  critically  important  issues  you 
must  ultimately  resolve.  In  doing  so  I  can  only  ask,  on  behalf  of  the  Equal 
Justice  Coalition  and  thousands  of  volunteer  lawyers  and  others  around 
the  country  who  believe  that  equal  access  to  justice  is  a  bedrock  principle 
supporting  our  democracy,  that  we  preserve  one  of  the  key  components 
of  our  justice  system,  the  legal  services  programs.  They  do  heroic  work 
and  we  should  be  here  to  support  them  in  every  way  possible. 

Thank  you. 
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Mr.  Gekas.  And  we  now  turn  to  Ms.  Whitley. 

STATEMENT  OF  LIBBY  WHITLEY,  ON  BEHALF  OF  THE  FARM 
BUSINESS  COALITION 

Ms.  Whitley.  Thank  you. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  before  you 
today  on  behalf  of  the  Farm  Business  Coalition.  We  are  a  group  of 
growers  and  grower  associations,  representing  labor-intensive  agri- 
culture in  about  30  States.  The  group  is  growing  as  the  issue  of 
legal  services  and  reforming  or  defunding  of  the  Legal  Services 
Corporation  moves  forward  through  this  Congress. 

I  am  going  to  simply  submit  my  comments  for  the  record  and 
offer  the  time  back  to  the  subcommittee. 

[The  prepared  statement  of  Ms.  Whitley  follows:] 
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Prepared  Statement  of  Libby  Whitley,  on  Behalf  of  the  Farm  Business 

Coalition 


The  Farm  Business  Coalition  is  a  national  group  of  growers  and  farmers 
whose  business  activities  have  been  targeted  bv  the  federallv-subsidized  migrant 
programs  of  the  Legal  Services  Corporation  (LSC).    We  are  farmers  such  as  fruit 
growers  in  the  New  England,  New  York  and  mid-Atlantic  areas,  vegetable  growers  in 
Illinois,  Ohio,  Georgia,  Texas,  Tennessee  and  Anzona,  nurserymen  on  the  East  Coast, 
potato  and  vegetable  farmers  on  the  Eastern  Shore,  fruit  and  vegetable  growers  in 
Flonda,  tobacco  growers  in  Virginia  and  Connecticut  and  seed  growers  in  Idaho  and 
Oregon.   We  appreciate  the  opportunity  to  provide  the  Subcommittee  with  our 
comments  on  the  present  federal  legal  services  program,  which  we  view  as 
out-of-control. 

The  Coalition  urges  that  the  l'»4th  Congress  fix  the  current  LSC  svstem  to 
prevent  the  continuation  of  abusive,  harassing  activities  of  migrant  attornevs.  We 
view  this  fix  as  a  simple  choice  of  either  reforming  or  defunding  the  present  svstem. 

The  Coalition  defines  reform  as  enactment  of  fundamental  statutory  changes 
which  will  restore  balance  to  the  svstem,  eliminate  the  grower  abuse  and  harassment 
and  recreate  the  mission  of  federal  legal  services  as  one  of  providing  for  the 
day-to-dav  legal  needs  of  the  poor. 

If  Congress  can't  achieve  meaningful  structural  reform  then  the  Coalition 
urges  Congress  to  abolish  the  Corporation  and  defund  its  programs  altogether.  In  the 
past  Coalition  members  have  supported  LSC  reform  rather  than  defunding.   We 
believe  that  all  Amencans  deserve  access  to  the  civil  justice  svstem.   However,  we 
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have  come  to  feel  chat  LSC  migrant  attorneys  are  not  serving  their  client  base.   The 
inescapable  conclusion  is  that  poor  farmworkers  are  more  often  hurt,  not  helped,  by 
LSC  liugauon  which  is  driven  bv  a  social  agenda  far  removed  from  serving  the 
day-to-day  farmworkr  legal  needs.    Minor  amendments  to  the  current  badlv  flawed 
system  will  not  effectively  end  our  problems. 

It  is  hard  to  overstate  the  frustration  common  to  LSC's  grower  targets.    We  are 
targets  of  client  solicitation,  union  organizing  and  major  class  action  lawsuits  whose 
real  aim  is  to  change  and  reinterpret  federal  and  state  statutes  and  regulations.   We 
wonder  why  LSC  grantees  openlv  lobbv  federal  and  state  legislatures.   We  know  that 
LSC  grantees  are  regular  recipients  of  other  federal  grants  and  contracts  and  their 
acuvities  funded  bv  these  grants  are  completely  unaccountable. 

We  find  it  hard  to  believe  that  Congress  planned  to  have  taxpayers  fund  these 
types  of  activity  when  the  LSC  was  created  in  1973.    However,  the  lack  of 
accountability  and  oversight  in  the  LSC  migrant  program  has  allowed  LSC  migrant 
activists  the  lautude  to  pursue  their  own  agendas,  regardless  of  outcome  or  initial 
Congressional  intent. 

Manv  of  these  activities  are  not  actuallv  illegal  under  the  current  statute.   Others 
skin  the  letter  of  the  law.     However,  harassment  doesn't  have  to  be  unlawful  to  be 
harassment.   As  taxpayers,  we  are  extremelv  tired  of  having  our  tax  dollars  used  to  pav 
for  personal  injury  lawyer  tactics  employed  by  a  group  of  federally- funded  attorneys 
who  regularlv  abuse  their  prerogatives. 

The  fact  that  LSC  grantees  claim  to  be  acting  within  the  stnet  letter  of  a  very 
flawed  statute  doesn't  mean  that  thev  are  acting  responsibly  with  the  immense  power 
granted  them.    Further,  the  fact  that  thev  engage  in  these  activmes  at  all  are  policy 
questions  which  need  to  be  addressed  bv  Congress. 

The  Coalition  would  like  to  share  with  the  Subcommittee  representative 
anecdotes  which  illustrate  these  points.  These  are  typical  cases  and  bv  no  means  an 
exhaustive  list. 
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*  In  March  1989  the  LSC- funded  Pennsylvania  farmworker  advocacv  program, 
Fnends  of  Farmworkers  (FOF),  brought  suit  against  Arendtsville,  Pennsylvania, 

fruitgrower  Knouse  Fruidands  on  behalf  of  sixteen  named  farmworkers.   An  attempt 
to  certify-  the  suit  as  a  class  action  encompassing  most  of  Knouse's  workforce  was 
unsuccessful.    Knouse's  crewleader,  Roy  Campbell,  was  a  co-defendant  in  the  suit. 
The  case  was  clearly  carefully  orchestrated  and  Knouse  was  the  target.   In  affidavits 
filed  in  the  case  Mark  Finnegan,  lead  attorney  for  FOF,  was  quoted  as  saving  "I  hate 
Mrs.  Knouse  and  I'm  going  to  get  her."    Knouse  Fruidands  is  a  family  farm  run  bv 
lanet  Knouse,  her  daughter  and  two  sons. 

FOF  systematically  worked  the  Knouse  workforce  soliciting  clients  both  orally 
and  in  wnting.   Attached  is  a  letter  from  FOF  paralegal  Robi  Herr  which  states  "We, 
Legal  Services,  are  starting  a  complaint  against  Contractor  Rov  Campbell  and  Knouse 
Fruidands,  Inc.,  where  you  worked  picking  apples... dunng  the  1989  harvest."  The 
letter  asked  the  worker  to  call  FOF's  800-number  to  join  the  complaint. 

The  onginal  complaint's  allegations  were  typical  of  LSC  litigation  and  covered 
virtually  the  universe  of  potential  violations  of  federal  and  state  agricultural  labor  laws. 
The  Knouses  estimate  that  about  98°  o  of  the  charges  in  the  suit  were  dismissed 
before  the  case  went  to  tnal. 

The  case  dragged  on  from  1989  to  1992.   The  jury  in  1991  exonerated  the 
Knouses  and  found  Roy  Campbell  guilty  of  onlv  minor  transportation  violations.  The 
ludge,  however,  in  1 992,  reversed  the  |urv's  decision  and  awarded  $24,000  to  those 
plaintiffs  remaining  and  $51,000  to  FOF  in  attorneys'  fees.  The  Knouses  spent  over 
$400,000  in  attorneys'  fees  defending  themselves. 

*  A  grower  in  Ohio,  who  was  unwilling  to  testify  himself  out  of  fear  of 
retaliation,  has  shared  these  observations  with  the  Farm  Business  Coalition. 

"Advocates  for  Basic  Legal  Equality  (ABLE)  has  been  entenng  our  farm 
property  for  years  unannounced  and  uninvited...  ABLE  lawyers  go  house  to  house  in 
our  labor  camps  and  interview  our  employees  using  innuendo  and  suggestion.   I 
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/ 
wonder  how  Ford  Motor  Company  or  General  Motors  would  feel  about  government 
paid  lawyers  setting  up  shop  in  the  plant  parking  lot  in  order  to  solicit  clients 
(employees)  to  bnng  lawsuits  against  them?  This  is  precisely  the  type  of  abuse  the 
fruit  and  vegetable  industry  in  Ohio  has  had  to  endure  for  far  too  long.   In  Ohio,  the 
problems  with  ABLE  have  reached  a  cnsis  level  dunng  the  past  two  years.   In  fact,  the 
future  of  the  pickle  and  tomato  industry  in  Ohio  may  indeed  be  in  quesuon  due  to 
ABLE's  lawsuit  against  Vlasic  and  Campbell's. 

"Our  farm's  nightmare,  caused  by  ABLE,  began  in  1993.  To  date,  this 
outrageous  action  against  us  has  cost  us  over  $14,1  M)0  in  attorney's  fees.   All  of  the 
accusations  ABLE  has  brought  against  us  are  unsubstantiated.   These  things  simply 
did  not  occur  here.    The  onlv  infraction  we  committed  was  in  some  of  our  harvesting 
crews  where  piece  rate  work  was  performed  we  failed  to  provide  via  the  employee's 
checkstub.AX'e  have  admitted  that  this  is  a  violation  of  the  law  and  we  offered  to 
settle  this  matter.   ABLE  refuses  to  negotiate.    Instead,  they  are  suing  us  for  a  host  of 
supposed  violations  of  even'  conceivable  law,  rule  and  regulation.    I  believe  ABLE  is 
engaged  in  nothing  less  than  EXTORTION.   Our  attorney  has  informed  us  that  if  the 
case  goes  to  court  his  fee  alone  will  be  between  $50,000  and  $75,000.   If  we  lose  we 
will  be  liable  for  ABLE's  fees  as  well.   All  this  for  a  technicality? 

"Mv  research  has  demonstrated  clearly  that  there  were  no  minimum  wage 
underpayments.   The  vast  majority  of  our  employees  that  work  on  a  piece  rate  make 
two  to  three  times  the  minimum  wage.  We  cannot  attract  good  dependable  labor  year 
after  vear  if  we  do  not  also  treat  our  employees  fairlv  and  allow  them  to  make  a  decent 
living.   Some   families  have  been  coming  to  work  with  us  for  more  than  20  years. 

"...Half  of  the  plaintiffs  in  ABLE's  onginal  complaint  dropped  off  the  lawsuit 
shortly  thereafter.  Shortly  after  receiving  ABLE's  demand  letter  I  asked  [name 
omitted]  why  he  was  suing  us.   He  replied  that  he  had  no  idea  he  was  named  as  a 
plaintiff  in  a  lawsuit  against  (us|.    It  later  came  to  light  that  [name]  and  [spouse]  had 
asked  ABLE  to  help  them  get  foodstamps.  ABLE's  offer  of  help  to  them  was  simply 
a  pretext  to  gain  power  of  attorney.   Neither  understood  that  they  were  granting 
ABLE  power  of  attorney  to  be  used  to  include  the  family  in  a  lawsuit  against  us. 
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"None  of  the  other  [named  plaintiffs]  completed  the  1993  season.   In  fact,  onlv 
(three]  worked  as  long  as  nine  weeks.    It  is  one  family,  urged  on  by  ABLE,  who  have 
continued  to  participate  m  this  attack  against  our  farm.   I  have  heard  from  verv 
reliable  sources  that  the  [familv  namefs  are  currendy  engaged  in  suing  a  number  of 
past  employers. 

"Needless  to  sav,  the  psvchological  impact  of  this  type  of  abuse  is  devastating. 
I  believe  the  amount  of  paranoia  regarding  ABLE  in  mv  particular  growing  area  has 
reached  an  unprecedented  level.    It  is  really  sad  when  one  is  forced  to  view  every 
prospective  emplovee  with  suspicion  and  as  a  possible  legal  liability.   For  the  first  time 
ever,  we,  as  a  companv,  have  actually  been  discussing  the  possibility  of  decreasing  our 
production  and  thereby  lessening  our  dependence  on  migrant  and  seasonal  labor. 
The  formula  is  simple,   less  employees  equals  less  nsk/exposure.   Because  of  the  LSC, 
the  rewards  in  this  business  do  not  outweigh  the  nsks. 

I  prefer  not  to  end  this  letter  on  such  a  somber  note.  I  have  to  believe  that 
these  problems  are  not  unsolvablc.I  have  to  believe  justice  and  common  sense  will 
win." 

*    Texas  Rural  Legal  Aid  (TRLA)  was  involved  in  a  suit  against  a  number  of 
Texas  growers,  Deaf  Smith  Counrv,  then- Attorney  General  Jim  Maddox,  the  Chief  of 
the  Texas  Department  of  Saferv  and  an  attorney  who  had  represented  some  of  the 
other  defendants  in  Howard  Gault  Co.  v.  Texas  Rural  Legal  Aid.  That  case  eventually 
resulted  in  a  ruling  by  the  Fifth  Circuit  Court  of  Appeals  that  five  Texas  picketing 
statutes  were  unconstitutional. 

As  characterized  bv  Federal  Judge  Man'  Lou  Robinson,  Northern  District  of 
Texas,  the  case  grew  out  of  an  1980  attempt  bv  the  Texas  Farm  Workers  Union 
fTFWU)   to  organize  workers  in  the  Hereford  area  and  Deaf  Smith  County  onion 
harvest  and  packing  industnes.  The  |udge  acknowledges  that  TRLA  attorneys  Ed 
Tuddenham,  Bill  Beardall  and  Inez  Flores  were  on  the  picket  lines  almost  every  day 
during  the  strike  to  lend  assistance. 
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Seventeen  grower  companies  filed  suit  under  Texas  state  law  to  stop  the  union 
organizing/ TRLA  activities,  which  included  picket  lines,  marches,  protest 
demonstrations,  hunger  strikes  and  work  stoppages.   Growers  also  alleged  widespread 
instances  of  trespass,  blocking  entrances  to  fields  and  use  of  loudspeakers  to 
broadcast  defamatory  language.   The  tnal  iudge  issued  a  TRO  banning  activities  illegal 
under  Texas  law  and  barred  TRLA  attorneys  from  participating  in  the  strike. 

TF\X"U,  TRLA  and  the  union  organizer,  Jesus  Mova,  filed   a  counterclaim  in 
federal  court  alleging  that  their  civil  nghts  and  freedom  of  speech  had  been  violated 
bv  the  TRO.   Mova  at  the  time  also  served  on  the  Board  of  the  Texas  Rural  Legal 
Foundation,  a  TRLA  "mirror  corporation."  TRLA  acted  as  the  counsel  for  the  entire 
case,  on  its  own  behalf  as  plaintiff  as  well  as  representing  TF\VL  and  Mova.   In  1985, 
the  fedeal  distnct  court  dismissed  the  case  with  regard  to  all  plaintiffs  except  the 
TFAXL'  organizer,  Mova,  and  awarded  him  S500.  This  was  significandy  less  than  the 
SI 50,000  demanded  by  the  lawsuit. 

Notwithstanding  the  minimal  award  and  the  fact  that  the  TRLA  had  been 
dismissed  from  the  case,  in  1988  TRLA,  TFVtT.'  and  Mova  sued  to  recover  their 
attomevs'  fees  from  the  growers.   The  judge  awarded  $250,000.   She  compensated  the 
taxpaver- funded  legal  services  attornevs  at  Sl~5/hour,  despite  that  affidavits  filed  in 
the  case  showed  that  during  the  nearlv  one  decade  the  case  took  to  wind  its  way 
through  the  courts,  local  attorneys  billed  on  the  average  $50-75 /hour.  Interestingly, 
when  the  AG's  office  decided  to  remove  itself  from  the  suit,   the  AG's  executive 
director  was  David  Richards,  who  was  also  affiliated  with  TRLA.   Richards  authonzed 
the  payment  of  an  additional  $100,000  to  TRLA  in  attorneys'  fees  as  part  of  the 
settlement. 

Altogether,  growers  spent  over  $250,000  on  their  costs,  plus  the  5250,000  in  fee 
awards  to  the  LSC  funded  attornevs.   This  half-million  expenditure  netted  only  $500 
for  the  union  organizer,  Jesus  Mova.   Not  one  cent  of  this  vast  sum  benefitted 
farmworkers.  In  fact,  this  suit  had  the  reverse  consequence  for  farmworkers:   the 
demise  of  the  vegetable  industry  in  the  High  Plains  area  of  Texas.   Of  the  nineteen 
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mapr  growers  in  the  area  in  1980,  onlv  two  remained  a  decade  later.   The  1980  pavroll 
of  SI 2  million  had  declined  to  a  negligible  amount  bv  1990. 

*  TRLA  has  continued  its  support  of  union  organizing  efforts  in  Texas.   In 
1992,  for  example,  it  was  reported  that  TRLA  attorneys  BUI  Beardall  and  Rodolfo 
Sanchez  were  aiding  in  a  stnke  of  the  Santa  Santa  chile  pepper  packing  companv  in 
Weslaco. 

*  Self-descnbed  as  a  "boutique  for  farm  worker  litigation",  TRLA's  EI  Paso 
branch  manager  Mark  Schneider  sued  New  Mexico  chile  harvester  contractor  John 
Gasper  in  Vega  et.  al.  v.  John  \Y.  Gasper  in  1991  to  overturn  federal  minimum  wage 
and  overtime  laws  as  thev  pertain  to  field  harvesters.   A  consortium  of  New  Mexico 
chile  growers  filed  an  amicus  brief  in  support  of  Gasper.    A  sidebar  to  the  debate 
over  the  Gasper  case  was  the  the  opposition  organized  bv  Carlos  Marentes,  head  of 
the  Union  of  Border  Agncultural  Workers,  to  Kenneth  Carr's  nomination  to  the 
federal  bench.   Carr  had  assisted  the  growers  in  preparation  of  the  Gasper  amicus 
bnef.    Marentes  has  been  employed  bv  TRLA  and  related  organizations  off-and-on 
over  the  years,  and  the  union  had  received  federal  funds  through  TRLA  as  well. 
Shordy  after  the  Gasper  case  was  filed  TRLA  sued  the  New  Mexico  Department  of 
Labor  to  compel  the  state  to  pav  unemployment  benefits  to  harvest  workers,  alleging 
that  it  ws  the  state's  responsibility  (i.e.,  New  Mexico  taxpayers)  to  pav  unemployment, 
even  if  the  employer  has  not  properly  filed  FUTA  taxes.     Had  it  prevailed,  the  effect 
of  the  suit  would  have  been  to  enact  another  entidement  program. 

*  One  of  the  most  egregious  examples  of  the  contrary  effects  of  LSC-funded 
migrant  activiues  has  been  the  attack  on  the  H2A  temporary  foreign  worker  program. 
The  H2A  program  was  approved  by  House  and  Senate  J udiciarv  Committees  after 
extensive  debate  in  the  1986  Immigration  Reform  and  Control  Act  (IRCA).   It  is 
presendy  the  sole  means  for  agncultural  employers  to  obtain  legal  foreign  workers. 
The  Subcommittee  will  hear  in  detail  from  Stan  Eurv  todav  about  the  current  LSC 
attack  on  the  North  Carolina  H2A  program.   His  account  is  not  an  isolated  incident. 
LSC  litigation  aimed  at  H2A,  and  its  predecessor  program,  the  H2  program,  comprise 
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a  significant  percentage  of  the  total  LSC  anti-grower  litigation.   There  isn't  a  better 
example  of  how  LSC  litigation  hurts  the  farmworker. 

The  H2A  program  is  the  Cadillac  of  farm  labor  programs.   No  other 
farmworker  program  guarantees  the  advantages  that  H2A  does:   enhanced  wage  rates, 
free  housing,  greadv  subsidized  food,  free  medical  care,  guaranteed  workers' 
compensation  and  free  transportation  to  and  from  the  job.   Despite  these  high  costs, 
the  program  is  vitallv  important  to  agncultural  employers  whose  peak  seasonal  labor 
needs  cannot  be  met  bv  the  available  labor  supplv  in  rural  areas. 

Relendess  LSC  liugation  against  H2A  agncultural  employers  has  resulted  in 
significant  farmworker  pb  losses.    As  recendy  as  1 990,  the  H2A  program  brought  in 
25,000  workers.   Because  of  LSC-funded  migrant  litigation,  the  program  is  almost 
defunct.   Around  7,000  H2A  workers  will  be  emploved  m  1995. 

James  Ternll,  Executive  Vice  President  of  U.S.  Sugar,  which  until  1992  was 
among  the  largest  H2A  emplovers  in  the  country,  stated  "The  tragedy  is  not  the 
conditions  or  wages  of  ...these  H2A  workers.   Those  conditions  and  wages  are  so 
desirable  that  most  of  the  men  return  vear  after  year,  taking  their  profits  home  to  buy 
land,  invest  in  small  businesses  and  educate  their  children.   Rather,  the  tragedy  is  that 
their  jobs  are  being  destroyed  bv  the  cost  of  constant  liugation  mounted  by  the 
professional  acdvist  lawyers...   Those  costs  have  finally  have  forced  U.S.  Sugar  to 
accelerate  the  mechanization  of  its  harvest.  This  year  we  will  hire  1100  fewer  cutters 
than  last  and  will  harvest  a  record  65  percent  of  the  crop  by  machine.  This  trend  is 
not  our  choice.   It  is  the  sad  result  of  a  misguided  idealism  that  would  destroy  mens' 
lives  in  the  guise  of  improving  them."   (AX  ashington  Post,  August  4,  1992). 

Ironically,  the  liugation  that  destroyed  the  Flonda  H2A  program,  die  Idaho 
H2A  program,  the  Maryland  H2A  program  and  which  has  adversely  impacted  the 
New  England,  Virginia,  West  Virginia  and  North  Carolina  H2A  programs  has  been 
brought  on  behalf  of  the  foreign  workers  themselves  in  many  cases.    The  cases  are 
almost  wholly  highly  technical  challenges  to  administrative  rulemakings  and  agency 


433 


page  nine 

Farm  Business  Coalition 

June  12,  1995 


interpretations  of  existing  regulations.    It  is  rare  for  a  case  to  be  brought  against  an 
H2A  employer  alleging  wage  abuses,  housing  deficiencies  or  other  actual  worker 
injuries. 

Most  people  would  consider  it  a  conflict  of  interest  for  an  attorney  to  bring  a 
legal  action  against  an  employer  on  behalf  of  employees  when  the  attorney's  real 
ob)ective  was  to  eliminate  his  clients'  jobs.     Evidently,  LSC  isn't  concerned  about  the 
appearance  of  its  probable  motives  or  possible  conflict  of  interest.     Attached  is  a 
compilation  of  representative  statements  taken  from   news  sources  made  by  the  very 
LSC  attorneys  (Flonda  Rural  Legal  Services,  Migrant  Legal  Action  Program,  Texas 
Rural  Legal  Services)  who  have  sued  grower  and  H2A  programs  on  behalf  of  H2A 
workers.   Most  of  these  H2A   programs  are  now  out  of  business  and  the  former  H2A 
workers  are,  therefore,  no  longer  employed  in  L'S  agriculture. 

In  1992,  the  lamaican  Minister  of  Labor,  Portia  Simpson,   said,  "The  biggest 
problem  we  [Jamaica]  have  with  this  program  is  the  continual  harassment  from 
groups  that  want  the  program  to  end.   These  people  who  pretend  to  be  fnends  of  the 
lamaican  farmworker  do  not  have  the  interest  of  the  farmworker  at  heart.   If  they 
truly  cared  about  the  farmworker,  why  didn't  we  hear  any  voices  in  protest  when 
those  2500  men  weren't  asked  to  come  back?"  (Palm  Beach  Post  April  7,  1992) 

LSC-funded  migrant  programs'  attitude  toward  the  H2A  program  is  best 
summed  up  by   Rob  Williams,   Flonda  Rural  Legal  Services  attorney  and  registered 
lobbyist,  "I  firmly  believe  that  the  United  States  would  be  better  served  if  there  had 
never  been  an  H2  program."   (National  Law  journal.  April  1,  1991) 

Because  of  the  total  lack  of  accountability  over  LSC  programs,  the  self-styled 
activtsts  have  been  allowed  to  pursue  their  own  objectives  regardless  of  economic 
harm  to  the  agricultural  industnes  or  actual  worker  job  loss.   Farmworker  advocates 
seem  to  believe  that  the  best  solution  to  employment  problems  in  agriculture  is  to 
eliminate  employment  in  agriculture  altogether. 
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*    Possibly  the  best  depiction  of  the  problems  growers  and  farmers  expenence 
with  Legal  Services  is  contained  in  the  attached  affidavit  provided  by  a  former  LSC 
program  paralegal  on  the  Eastern  Shore  of  Virginia.   It  vividly  descnbes  the  campaign 
of  terror  that  an  attorney  armed  with  comparatively  significant  federal  resources  can 
wage  against  an  entire  industry. 

The  fact  of  the  matter  remains  that  whatever  good  the  present  federally- funded 
migrant  programs  may  do  for  individual  farmworkers,  it  is  outweighed  by  the 
exponential  harm  done  to  individual  growers,  their  workers  and  entire  industry 
groups.   This  self-styled  instrument  for  radical  social  reform  must  be  either  reformed 
with  strong  limitations  on  allowable  activities  or  eliminated  altogether. 

I  wish  to  thank  the  Subcommittee  Members  and  staff  for  their  interest  in  this 
issue  and  the  opportunity  to  testify-  today. 
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January  20,  1990 


Kr.  Salud  Gomez  Salgadc 
Route  2,  3 ox  201 
Lawndalc,  sc  29C90 

Dear  Companion. 

We,  Legal  Services,  are  stirring  a  complaint  against  Contractor  Rcy 
Campoeil  and  Xr.cuse  ?ruitlar.ds.  Inc.  wnere  you  worked  picking  apples  ir. 
Pennsylvania  during  the  19S9  harvest  . 

After  speaking  with  all  of  the  workers  and  after  examining  the 
receipts,  we  have  detaramed  that  you  had  many  problems  la  the  Quiney 
Camp.  This  includes  the  fact  the  you  did  not  receive  minimum  wages  due  to 
the  unreasonable  charges  for  food  and  other  things. 

Flease  ccircunicat*  with  us  as  soon  as  possible  in  order  for  us  to  speak 
and  form  the  part  cf  the  complaint  sc  that  you  can  recover  your  lost 
wages.  Please  call  for  free  trie  telephone  -uxheri  1-300-729- 1607  and 
speak  vtth  the  lawyer  William  Gcnralez  or  with  Kathleen  Shelly. 

Hopefully  ycu  will  communicate  with  us  soon. 

Attentively, 


Rocl  Herr 
Paralegal 
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County  of  Franklin 
State  of  Pennsylvania 


SS 


I  i  Carrie  Mayfield,  being  duly  sworn  according  to  law  depose  and 
state  the  following: 

1.  I  am  2  ix    years  old  and  am  an  American  citizen. 

2.  I  nm  working  at  Knouse  Fruitlands.  picking  apples  in  the  Quincy 
Orchard  . 

3.  I  know  Alphonse  Altidor  very  well.  Alphonse  has  Ueen  living  with 
m*    in  the  camp  since  he  came  here  in  September. 

''.  Beginning  on  October  23,  1989  Alphonse  received  a  number  of  visits 
from  representatives  of  Friends  of  Farmworkers.  I  was  present 
during  some  of  the  time  that  the  representatives  were  speaking 
with  him. 

5.  On  Monday  morning,  October  23,  a  Friends  of  Farmworkers 
rS  p  r  a.  ae  n  t  a  t  iv  e  named  Robin  knocked  on  our  room  very  early  in  the 
morning,  about  6  1 3  0  AH.  She  c  a  m  < 
talk  with  Alphonse  about  the  li 


6.  In  tcapona*  to  her  statements  Alphonse  replied  that  he  juat  wanted 
to  drop  the  claim  and  that  he  did  not  want  to  pursue  it. 

7.  ..Alter  Alphonse  aaid  that  to  her  she  said  to  him  that  he  was  juat 

aclrad  beeauae  he  waa  working  with  Roy.  She  aaked  him  whether  he 
was  afraid  to  travel  with  Roy  home  and  she  said  that  Friends  of 
Farmworkers  would  pay  his  way  home. 

8.  Alphonse  again  replied  that  he  juat  wanted  to  drop  the  lawsuit. 

9.  Robin  said  that  it  waa  too  late  to  drop  the  lawauit  because  the 
cii«  waa  already  open  and  going  to  trial  real  soon.  She  repeated 
two  or  three  timea  that  the  case  was  coming  to  trial  very  eoon. 


10 


She  alao  told  Alphonee  that  he  was  going  to  have  to  come  to  a 
depoeition  on  October  26,  1989.  Alphonae  replied  he  could  not 
attend  the  deposition  beeauae  he  had  to  go  to  work.  She  aaid  that 
Friends  of  Farmworkers  would  pay  Alphonse  for  the  work  that  he 

m  i  <!  e  "  H      horotine     of      the     deposition. 


mis*»d  h»cauee  of  the  deposition 

ATTACHMENT 
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11.  Again  Alphonse  indicated  that  he  did  not  want  to  go  through  with 
the  case.  Again  Robin  asked  Alphonse  what  was  the  matter  and  if 
he  was  afraid.  Alphonse  opened  the  door  of  his  room  for  her  to  go 
but  she  closed  it  because  she  did  not  want  to  leave. 


1  3 


Later  the  same  day  Robin  came  back  with  a  man  named  Mark  Finnegan 
and  a  girl  who  spoke  Creole.  As  soon  as  they  approached  Alphonse 
I  heard  him  say  h  ~ 
with  the  case.    Mark 


-  or  be  involved 
Finnegan  replied  that  it  was  much  too  late 
and  that  if  Alphonse  didn't  go  to  court  the  judge  would  be  mad 
with  him.  Mark  Finnegan  repeated  the  point  about  the  judge 
several  t  ime  s . 


16.  When  Alphonse  came  in  from  outside  from  talking  with  Mark  Finnegan 
he  tore  the  card  up  that  Finnegan  had  given  him  and  said  he  was 
"sick  of  them  people". 


17.  The  next  day  Friends  of  Farmworkers  showed  up  again  and  talked 

with  Alphonse  saying  many  of  the  same  things   that  they  had  told 

I  know  this  to  be  true  because  Alphonse  told  me 


him  on  Monday 
so  . 


18.  When  Friends  of  Farmworkers  came  to  the  Quincy  Camp  on  Tuesday 
they  went  in  most  of  the  rooms  in  the  camp<  Mark  Finnegan  and 
Robin  were  2  of  the  representatives.  There  was  also  another  man 
and  woman  whose  names  I  do  not  know. 
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20.  On  or  around  Wednesday  or  Thursday  October  25  or  26,  1989  Alphonse 
thought  of  a  plan  to  get  rid  of  Friends  of  Farmworkers.  He  told 
them  that  if  his  wife  would  go  to  court  with  him  he  would  also  go. 
Alphonse  told  them  this  because  he  is  divorced  from  his  wife  and 
knew  there  was  virtually  no  chance  she  would  go  to  court  with  him. 
He  gave  Friends  of  Farmworkers  her  phone  number.  They  have  not 
come  back  and  bothered  him  since  to  my  knowledge. 

21.  Alphonse  wants  to  tell  the  judge  that  he  does  not  want  to  be  in 
the  lawsuit  but  he  is  afraid.  1  am  not  afraid  because  I  know  that 
Friends  of  Farmworkers  cannot  do  anything  to  me.  They  try  to  make 
people  think  that  they  must  do  certain  things  but  I  know  they 
can't  force  anyone  to  do  anything.  I  am  not  afraid  of  them  and  1 
am  not  afraid  to  tell  the  truth.  I  do  not  have  any  problems  with 
how  I  have  been  treated  or  paid  here  and  I  don't  think  it  is  right 
for  Friends  of  Farmworkers  to  put  words  in  people's  mouths. 

22.  I  am  signing  this  statement  voluntarily.  I  was  told  that  I  did 
not  have  to  give  a  statement  if  I  di3^not  want  to  --  but  I  want 
to.  I  was  told  that  neither  the  Company  or  Roy  and  Dorothy 
Campbell  would  care  if  I  chose  not  to  give  a  statement. 


.Crt/frg/' 


Carrie    May  f  iel 


¥ 


LsJ&— 


Subscribed  and 
this 


worn  to  before  me 
a£ — 


g^f=  Hay 


October    19(39  notarial  seal 

GENEVIEVE  P    SHAfFS!.  NOTARY  PUELIC 
BUTLER  lOV/NCIIIP     fCAMS  COUNTY 
Mr  COMMISSION  EXPIRES  SEPT  /  ^/^ 


Notary     Public       ff 
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FRIENDS  OP  THE  WORKERS? 

"I  think  the  history  of  the  sugar  cane  industry  shows 
that  the  rights  of  H-2  workers  cannot  be  protected.  If  our 
concern  is  for  the  worker,  both  foreign  and  domestic,  the  H-2 
program  should  be  eliminated,  not  expanded." 

Robert  Williams,  Attorney 
Florida  Rural  Legal  Services,  Inc.,  Statement  to  U.S.  Senate 


"Because  this  program  has  never  served  its  stated 

purpose   such   less   contributed   to  the   control  of   illegal 

immigration,   we   believe   that   the  use   of   H-2  workers   in 
agriculture  should  be  terminated." 

Michael  Semler,  Attorney 
Migrant  Legal  Action  Program,  Inc.,  Statement  to  U.S.  Senate 


"I  don't  think  you  could  conclude  that  [the  H-2A 
Program]  is  a  good  program  ...  I  think  Belle  Glade  is  a 
disaster." 

Robert  Williams, 
States  News  Service,  April  3,  1990 


"Karen  Woodall  [representative  for  Florida  Rural  Legal 
Services]  promised  a  fight  against  use  of  foreign  workers." 

The  New  York  Times,  May  12,  1988 


offshore  laborers  could  be  eliminated  in  sugar." 

Greg  Schell,  Attorney 
Florida  Rural  Legal  Services,  Inc., 
News  and  Sun-Sentinel,  December  2,  1986 


"The  use  of  H-2s  in  apples  is  even  less  defensible  than 

Greg  Schell, 
News  and  Sun-Sentinel,  December  2,  1986 
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■This  (B-2A)  program  is  not  to  the  benefit  of  doaestic 
workers.  .  .  .  They  fear  losing  those  jobs  to  foreign  workers 
just  as  they  lost  all  the  sugar  cane  cutting  jobs." 

Greg  Schell, 
News  and  Sun-Sentinel,  September  11,  1990 


"On  behalf  of  the  Farmworker  Justice  Fund,  I  would  urge 
this  committee  to  eliminate  the  guest  worker  provisions.  .  .  for 
those  provisions  will  spell  disaster  for  the  U.S.  farmworkers." 

Edward  Tuddenham,  Consulting 
Attorney  Farmworker  Justice  Fund, 
Statement  to  the  U.S.  Senate 


"What  is  most  infuriating  about  this  is  the  growers  go 
out  of  their  way  to  hire  foreign  workers,  knowing  they  have  much 
greater  control  over  them  than  over  American  workers." 

Bruce  Goldstein,  Attorney 
Farmworker  Justice  Fund, 
1991  States  News  Service,  March  13,  1991 


"If  you  have  to  spend  unreasonable  sums  of  money  to 
defend  suits  primarily  by  Florida  Rural  Legal  Services  against 
the  labor  program,  it  becomes  more  economical  to  use  mechanical 
harvesters." 

Andy  Rackley,  Vice  President 
and  General  Manager  for  the  Florida 
Sugar  Cane  League, 
Belle  Glade  Newspaper,  June  27,  1991 


■I  know  the  sugar  industry  doesn't  like  us 
That's  o.k.   We'll  be  the  boogy  man." 

Greg  Schell, 
Belle  Glade  newspaper,  June  27,  1 


-2- 
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If  our  lawsuit  is  successful,  the  growers  "will  be  able 
to  hire  sore  domestic  workers  .  .  .  thus  eliminating  or  reducing 
the  number  of  openings  to  be  filled  by  foreign  workers." 

Petition  to  Intervene  in  DOL  proceeding,  August  1, 
1991,  by  Attorneys  Robert  Williams,  Florida  Rural  Legal 
Services;  Shelly  Davis,  Susan  Sacks,  Migrant  Legal  Action 
Program;  Bruce  Goldstein,  Krinstine  Poplaws,  Farmworker  Justice 
Fund;  and  Edward  Tuddenham  and  David  Gorman 


"...  Sugar  must  be  required  to  forfeit  the  privilege 
of  participating  in  the  H-2A  program." 

Trial  Brief,  DOL  proceeding,  August  1991,  by  Attorneys 
Robert  Williams,  Florida  Rural  Legal  Services;  Shelly  Davis, 
Susan  Sacks,  Migrant  Legal  Action  Program;  Bruce  Goldstein, 
Krinstine  Poplaws,  Farmworker  Justice  Fund;  and  Edward  Tuddenham 
and  David  Gorman 


Florida  Rural  Legal  Services  "will  pursue  the  legal 
right  to  enter  the  labor  camp  and  the  right  to  seek  out  workers 
in  their  dormitories  by  going  from  bunk-to-bunk." 

Palm  Beach  Post,  September  27,  1991 


"...  workers  mistakenly  believe  that  they  are  being 
supported  by  the  critics  of  the  programme  who  they  think  wish  to 
see  them  get  a  better  deal .  Nothing  could  be  further  from  the 
truth.  The  critics  all  wish  to  destroy  the  program  for 
political  reasons." 

The  Jamaican  Weekly  Gleaner,  January  7 ,  1991 


"the  use  of  H-2  workers  in  agriculture  should  be  phased 
out  over  a  five-year  period." 

H.  Michael  Semler,  Attorney, 
Migrant  Legal  Action  Program, 
Yale  L.  Poly.  Rev.  187,  March  1983 
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AFFIDAVIT  OF  BEATRICE  RIVERA 

I,  Beatrice  Rivera,  of  Cape  Charles,  Virginia,  upon  being 
sworn,  states  as  follows: 

1.  My  name  is  Beatrice  Rivera.   My  address  is  521  Mason 
Avenue,  Cape  Charles,  Virginia. 

2.  From  1980  to  1984,  I  worked  for  the  Belle  Haven, 
Virginia  office  of  the  Legal  Aid  Bureau  in  the  migrant  farmworker 
division.   I  was  hired  initially  as  a  paralegal  and  worked  in 
that  capacity  for  two  years.   For  two  and  one  half  years 
following  that,  I  administered  the  Belle  Haven  office.   My 
employment  at  the  Belle  Haven  office  ended  with  the  closing  of 
the  permanent  migrant  farmworker  division  in  the  fall  of  1984. 

3.  A  new  attorney  director  of  the  Belle  Haven  office, 
Robert  N.  Moore,  was  assigned  approximately  one  year  before  the 
closing  of  the  office.   I  reported  to  Mr.  Moore. 

4.  In  1984,  the  Legal  Aid  Corporation  funding  grant  to  the 
migrant  farmworker  division  of  the  Belle  Haven  office  was  in  turn 
sub-granted  to  the  Maryland  Legal  Aid  Bureau,  Inc.   I  am  not 
certain  how  this  sub-grant  was  accomplished,  as  the  applicable 
paperwork  was  routed  around  me  even  though  I  still  served  as 
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office  administrator.   The  placement  of  the  Virginia  funds  at  the 
disposal  of  the  Maryland  resulted  in  major  changes  to  the 
provision  of  services  to  migrant  farmworkers  in  Virginia.   First, 
as  of  October  1984,  the  migrant  farmworker  division  of  the  Belle 
Haven  office  closed  down  on  a  permanent  basis.   The  office  was 
open  during  the  1985  harvest  season  only  when  the  attorneys  from 
the  Maryland  Legal  Aid  Bureau  choose  to  come  to  the  Eastern  Shore 
of  Virginia.   To  the  best  of  my  knowledge,  there  were  many  more 
migrant  farmworkers  in  Virginia  requiring  services  than  there 
were  in  Maryland.   The  Belle  Haven  office  was  the  only  migrant 
worker  division  in  Virginia. 

6.  With  the  shift  in  funding  also  came  a  shift  in 
leadership.   Control  of  the  operation  and  policy  of  the  Belle 
Haven  office  was  transferred  from  Robert  N.  Moore  to  Gregory  S. 
Schell,  Esq.,  who  was  with  the  Salisbury,  Maryland  office  of  the 
Legal  Aid  Bureau,  Inc.   To  the  best  of  my  knowledge  and  belief, 
Mr.  Moore  made  no  decisions  without  first  consulting  Mr.  Schell. 

I  very  often  overheard  Mr.  Moore  consulting  on  the  phone  with  Mr. 
Schell  in  Salisbury. 

7.  Mr.  Schell,  after  taking  over  operation  of  the  Belle 
Haven  office,  did  not  approve  of  my  methods  of  handling  worker 
claims  against  the  employer  growers.   My  method  of  operation  had 
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been  to  give  the  growers  notice  of  the  nature  of  worker 
complaints  against  them  in  order  to  provide  them  an  opportunity 
to  correct  the  problems.   If  the  growers  refused  to  correct  the 
problem,  I  then  proceeded  to  initiate  formal  legal  procedures 
against  them.   I  believe  that  this  method  accomplished  more  for 
the  workers:   housing  problems  fixed  now  is  worth  more  to  a 
worker  than  years  of  litigation. 

8.    Mr.  Schell's  objective,  however,  was  to  file  as  many 
complaints  against  the  growers  as  possible.   He  discouraged  me 
from  attempting  to  work  out  compromises  with  the  growers,  going 
so  far  as  to  tell  me  that  if  the  growers  and  crewleaders  trusted 
me  so  much,  I  couldn't  be  doing  my  job  right.   Mr.  Schell  had 
prepared  a  list  in  the  summer  of  1984  of  each  and  every  housing 
requirement  with  which  the  growers  and  crewleaders  needed  to 
comply.   The  list  was  very  detailed.   I  took  a  copy  of  the  list 
to  the  various  crewleaders  and  employers  in  the  area  and  told 
them  that  they  should  use  the  list  as  a  checklist,  and  if  they 
complied  with  every  item  on  the  list,  their  housing  met  all 
standards  under  the  regulations.   Mr.  Schell  chastised  me  for 
doing  this  because  he  said  I  had  given  the  growers  a  warning 
thereby  permitting  them  to  avoid  possible  future  suits  against 
them.   I  saw  my  actions  differently.   I  viewed  what  I  did  as 
giving  the  growers  a  chance  to  correct  things  on  their  own  and 
thus  provide  an  immediate  benefit  to  the  workers. 
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9.  As  an  example  of  Mr.  Schell's  emphasis  on  amassing  the 
largest  possible  number  of  complaints,  rather  than  providing 
immediate  benefits  for  the  workers,  I  had  discussions  with  one 
Virginia  grower  concerning  housing  deficiencies  at  his  orchard. 
On  my  follow-up  visit  to  the  orchard,  I  witnessed  carpenters  and 
workmen  repairing  the  problems.   On  reporting  this  progress  to 
Mr.  Schell,  however,  he  instructed  me  to  file  a  complaint  against 
the  grower  immediately  --  before  the  repairs  were  finished. 

10.  On  information  and  belief,  19S4  began  an  "Impact" 
program  aimed  at  growers  in  Virginia  and  Maryland.   The  object  of 
this  program  was  to  file  as  many  complaints  against  the  growers 
as  possible,  on  the  notion  that  even  if  a  particular  grower  had 
not  done  anything  wrong  yet,  he  was  bound  to  do  so  in  the  future. 

11.  I  believe  that  Mr.  Schell's  methods  for  producing 
worker  complaints  against  growers  were  unethical.   My  belief  is 
based  on  my  conversations  with  workers  and  what  I  observed 
working  at  the  Belle  Kaven  office. 

12.  I  spoke  to  workers  in  1984  who  told  me  that  a  man 
accompanying  Gregory  Schell  on  his  visits  to  the  worker  labor 
camps  offered  them  alcohol  and  drugs  in  exchange  for  information 
against  their  grower  employers.   On  information  and  belief,  this 
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man  was  employed  by  the  Legal  Aid  Bureau  specifically  for  his 
expertise  in  procuring  information  from  intoxicated  individuals. 

13.  Mr.  Scheli,  in  my  presence,  boasted  to  Mr.  Moore  that 
he  induced  workers  into  signing  administrative  complaint  forms 
against  the  growers  by  leading  the  workers  to  believe  that  they 
were  signing  forms  authorizing  Mr.  Scheli  to  get  them  food 
stamps.   I  believe  that  in  many  cases,  workers  did  not  realize 
they  were  signing  complaint  forms  against  their  employer  or 
crewleader.   I  was  acquainted  with  a  crewleader  named  Grace 
Mason.   I  had  known  her  for  several  years  and  I  believed  she  was 
one  of  the  better  crewleaders  who  come  to  Virginia.   I  spoke  to 
some  of  the  workers  in  Grace  Mason's  crew  in  1984.   These  workers 
had  cooperated  with  Greg  Scheli' s  requests  for  information  from 
them  in  1984  until  they  learned  that  Mr.  Scheli  intended  to  file 
a  complaint  against  Grace  Mason.   Not  wishing  to  get  Ms.  Mason  in 
trouble,  the  workers  refused  to  speak  to  Mr.  Scheli  thereafter. 
Unbeknownst  to  them,  however,  they  had  already  filed  complaints 
against  Ms.  Mason. 

14.  It  is  my  belief  that  Mr.  Scheli  arranged  with  workers 
ahead  of  time  to  file  complaints  against  a  particular  grower. 
During  the  1984  harvest  season,  Mr.  Scheli  attempted  to  have  the 
Migrant  and  Seasonal  Farmworkers  Association  in  Belle  Haven 
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provide  a  Haitian  worker  with  no-cost  transportation  to  Maryland. 
It  is  my  recollection  and  belief  that  the  worker  in  question  was 
to  file  some  sort  of  complaint,  as  instructed  by  Mr.  Schell, 
against  his  grower-employer  after  his  arrival  in  Maryland.   I 
became  aware  of  this  incident  because  of  the  animosity  it  created 
between  our  office  and  the  Migrant  and  Seasonal  Farmworkers 
Association.   I  attempted  to  investigate  the  worker's  file  at  our 
office  in  order  to  clear  up  the  difficulties  with  the  Migrant  and 
Seasonal  Farmworkers  Association  but  I  could  find  no  file  or  any 
record  of  the  worker  in  our  office.   I  thought  that  unusual  and 
asked  why  we  had  no  record  of  the  worker.   I  was  told  that  no 
record  was  kept  because  we  were  net  supposed  to  provide  no-cost 
transportation  services  to  Haitian  workers. 

15.   After  the  closing  of  the  Belle  Haven  office,  I  still 
had  responsibility  for  following  through  on  some  outstanding 
matters.   I  received  a  call  from  Mr.  Schell  in  Salisbury, 
instructing  me  to  get  worker  signatures  on  complaints  and  that  he 
would  fill  in  the  name  of  the  orchard  at  a  later  date.   On 
information  and  belief,  many  complaint  forms  were  signed  by 
workers  and  then  had  the  employer  filled  in  by  the  Legal  Aid 
Bureau  at  a  later  date  according  to  which  orchards  Mr.  Schell  had 
targeted  to  receive  the  most  complaints. 
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16.  On  information  and  belief,  Mr.  Schell  did  not  explain 
the  administrative  complaint  system  to  workers  prior  to  their 
filing  of  complaints.   In  my  conversations  with  workers,  I  found 
that  few  of  them  realized  they  would  either  have  to  appear  in 
court  or  at  a  hearing.   Several  workers  believed  from  Mr.  Schell 
that  if  they  filed  a  complaint  they  would  receive  monetary 
compensation  within  a  few  weeks'  time. 

17.  Finally,  Mr.  Moore,  Mr.  Schell,  and  a  paralegal  from 
our  office  traveled  to  Washington  in  the  beginning  of  the  summer 
of  1984  and  carried  out  lobbying  activities  with  respect  to  the 
1986  immigration  bill.   Mr.  Moore  told  me  that  he  identified 
himself  to  the  member  of  Congress  as  an  attorney  but  omitted  his 
employment  by  the  Legal  Services  Corporation. 

,w-VA:.<:^:  /     lunula. 

Beatrice  Rivera 

Sworn  and  subscribed  to  me  this  /         day  of 
in  the  Commonwealth  of  Virginia. 

I  \ 


—  Notary  Public 
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Ms.  Whitley.  I  know  there  is  another  panel  with  very  key  issues 
that  have  to  be  addressed,  and  I  think  some  of  the  members  of  the 
subcommittee  would  like  to  ask  some  questions,  so  I  submit  two 
more  statements,  one  from  Mike  Pia,  who  is  the  president  of  Kaolin 
Mushroom  Farms  in  Kennett  Square,  PA,  and  also  a  recent  Na- 
tional Review  article  by  Rael  Jean  Isaac  for  the  record.  I  think  both 
will  be  of  great  interest  to  the  subcommittee. 

Mr.  Gekas.  Without  objection,  we  will  accept  them  for  the  record 
and  distribute  copies  to  the  members. 

[The  prepared  statement  of  Mr.  Pia  and  an  article  by  Rael  Jean 
Isaac  follow:] 
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Prepared  Statement  of  Michael  L.  Pia,  President,  Kaolin  Mushroom  Farms, 
Inc.,  Kennett  Square,  PA,  on  Behalf  of  the  Farm  Business  Coalition 

My  name  is  Michael  Pia  and  I  am  testifying  both  in  my  capacity  as  President  of 
Kaolin  Mushroom  Farms,  Inc.,  and  on  behalf  of  the  Farm  Business  Coalition. 

The  Farm  Business  Coalition  is  an  informal  group  of  farmers  and  ranchers  around 
the  Country  who  have  been  impacted  by  the  activities  of  legal  services  grantees 
and  are  deeply  interested  in  Congress'  actions  this  year  with  regard  to  the 
function  and  funding  levels  of  the  Legal  Services  Corporation.   I  would  like 
the  Subcommittee's  permission  to  include  for  the  record  the  Farm  Business 
Coalition's  statement  outlining  the  type  of  real  abuses  agricultural  organi- 
zations have  suffered  at  the  hands  of  the  federally-funded  legal  services 
grantee  organizations. 

My  major  purpose  is  to  share  with  you  my  experiences  with  Pennsylvania's  legal 
services  farmworker  grantee.  Friends  of  Farmworkers,  Inc.   While  my  experience 
with  Legal  Services  deals  with  union  organizing,  I  understand  that  many  farmers 
around  the  Country  have  had  significant  problems  with  other  types  of  LSC-funded 
harassment . 

First,  let  me  describe  my  company.  Kaolin  Mushroom  Farms.,  Inc.,  which  was 
founded  by  my  father  in  the  late  1950' s,  as  one  of  the  largest  family-owned 
and  operated  mushroom  growing  businesses  in  North  America.   My  brother  and  I 
who  today  own  the  company  are  third  generation  mushroom  farmers.   Our  primary 
operations  are  located  in  Kennett  Square,  Pennsylvania,  which  is  referred  to 
as  the  "mushroom  capital  of  the  world"  because  of  the  high  concentration  of 
mushroom  farms  in  that  area.   We  control  nearly  every  facet  of  the  mushroom 
growing  process.   Through  our  sales  affiliate.  South  Mill  Mushroom  Sales, 
Inc.,  we  market  fresh  mushrooms  and  related  products  throughout  most  of  the 
eastern  and  central  U.  S.,  eastern  Canada,  and  abroad. 

Mushroom  growing  is  a  very  labor  intensive  business.   We  currently  have  600 
full-time  employees  of  all  skill  levels.   Over  80%  of  our  employees  are  minor- 
ity, predominately  Hispanic.   We  are  not  seasonal.   Because  of  the  nature 
of  mushroom  growing,  our  farms  operate  continuously,  365  days  a  year. 

Like  many  mushroom  growers  in  southeastern  Pennsylvania,  we  have  been  the 
target  of  an  organization  known  as  Friends  of  Farmworkers,  Inc.  ("FOF"),  a 
Legal  Services  Corporation  grantee  or  sub-grantee. 

In  April  of  1993,  we  experienced  a  labor  dispute  at  our  main  farm  in  Kennett 
Square.   This  dispute  involved  approximately  150  employees  from  our  harvesting 
and  packaging  departments  and  resulted  in  a  strike  which  lasted  nearly  thirty 
days.   About  a  month  before  the  strike  began,  a  professional  union  organizer. 
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hired  by  a  New  Jersey-based  farmworker  advocacy  group  known  as  CATA,  began 
making  his  presence  known  at  the  farm.   This  group,  CATA,  has  had  close  ties 
to  FOF,  and  this  situation  was  no  exception. 

From  the  onset,  FOF's  attorneys  were  directly  involved  in  the  labor  dispute. 
When  the  union  organizer  began  trespassing  on  our  property  to  talk  to  our 
employees,  we  sent  written  notification  to  FOF,  as  legal  counsel  to  the  advo- 
cacy group  that  hired  the  organizer,  that  such  trespassing  was  not  permitted. 
However,  this  did  little  to  deter  the  organizer  and  FOF  from  repeatedly  entering 
our  property  against  our  wishes.   For  example,  on  April  1,  1993,  the  morning 
of  the  strike,  the  organizer  and  a  FOF  attorney  were  trespassing  on  our  prop- 
erty at  approximately  4:00  a.m.,  talking  with  employees  who  were  arriving  for 
work  and  urging  them  to  engage  in  a  work  stoppage  later  that  morning.   By 
order  of  two  police  officers  who  were  called  to  the  scene,  the  pair  eventually 
moved  off  our  property.   Sure  enough,  however,  at  approximately  5:15  a.m. 
that  morning,  nearly  120  of  the  harvesters  walked  off  the  job  and  joined  the 
FOF  attorney  and  the  organizer.   The  group  was  subsequently  directed  to  move 
from  the  area  where  they  had  gathered  and  proceeded  to  a  public  park  adjacent 
to  our  property. 

About  an  hour  later,  I  was  notified  by  the  manager  of  one  of  our  other  farms 
which  is  located  approximately  five  miles  from  the  Kennett  Square  farm,  that 
the  union  organizer  and  several  employees  from  our  Kennett  Square  farm  had 
forced  the  mushroom  harvesters  there  to  stop  working.   I  arrived  at  that  farm 
shortly  after  the  police  did,  and  the  organizer  was,  again,  told  to  leave  and 
was  warned  by  the  officer  that  he  would  be  arrested  if  another  incident  of 
trespassing  occurred.   While  there,  I  encountered  the  FOF  attorney  and  several 
other  individuals  trespassing  on  the  property.   When  questioned,  the  attorney 
told  me  he  was  looking  for  the  union  organizer.   Again,  I  informed  him  that 
he  was  not  permitted  on  our  property  and  must  leave. 

Later  that  morning  while  the  striking  employees  had  re-gathered  at  the  park 
next  to  our  Kennett  Square  farm,  we  experienced  what  was  to  be  one  of  several 
raids  on  the  farm  by  the  striking  employees.   Angered  by  seeing  several 
employees  still  working,  a  group  of  approximately  120  striking  workers  entered 
the  farm  and  proceeded  to  invade  the  area  where  they  knew  employees  were  working. 
Leading  this  group  was  the  FOF  attorney  and  the  union  organizer.   Despite  being 
repeatedly  warned  by  a  bi-lingual  manager  that  they  were  not  permitted  on  the 
property,  the  group  was  successful  in  forcing  the  new  employees  to  leave  their 
work  area  and  join  the  strike. 

When  later  questioned  about  the  incident,  the  FOF  attorney  attempted  to  justify 
his  role  by  saying  the  employees  simply  wanted  to  collect  their  paychecks, 
and  that  he  was  accompanying  them.   The  fact  is,  however,  that  there  was  no 
reason  for  him  to  trespass  on  our  property,  especially  after  being  repeatedly 
instructed  not  to  do  so.   The  employees  were  well  aware  of  the  method  by  which 
paychecks  were  normally  issued.   His  assistance  in  this  matter  was  not 
necessary. 

Within  hours  of  the  strike,  FOF  filed  an  action  in  Federal  court  on  behalf  of 
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the  striking  employees  to  attempt  to  force  us  to  stop  using  replacement  workers 
hired  through  certain  contractors.   They  were,  of  course,  unsuccessful.   The 
point  is  that  FOF  is  required  to  verify  the  eligibility  of  its  clients.   One 
must  wonder  if  they  could  have  done  so  with  approximately  150  people  in  that 
short  time  after  the  strike. 

Since  the  dispute  was  settled,  we  have  been  subjected  to  countless  charges  of 
unfair  labor  practices,  lawsuits,  and  legal  actions  at  the  hands  of  FOF.   If 
a  person  is  not  hired  for  any  reason  whatsoever,  it  seems  they  only  need  to 
contact  the  FOF  office,  and  we  can  expect  to  receive  an  unfair  labor  practice 
charge  or  a  threat  of  some  other  legal  action.   There  seems  to  be  no  evidence 
of  proper  due  diligence  on  the  part  of  FOF  in  determining  the  validity  of 
individual  claims,  and  no  meaningful  attempt  to  reasonably  discuss  settlement. 
This  is  business  as  usual  for  FOF.   Mushroom  growers,  fruit  growers  and  other 
agricultural  employers  in  southeastern  and  central  Pennsylvania  have  long  been 
harassed  by  legal  actions  at  the  hands  of  FOF.   It  seems  their  typical  tactic 
is  to  inundate  the  farmer  with  lawsuit  after  lawsuit  to  force  them  into  a 
settlement. 

We  have  chosen  not  to  surrender,  but  it  has  been  with  a  high  price.   Our  cost 
for  legal  representation  to  defend  actions  brought  about  by  FOF  has  been  in 
the  hundreds  of  thousands  of  dollars. 

These  actions  on  the  part  of  FOF  only  confirm  my  belief  and  the  belief  of  many 
other  farmers  in  Pennsylvania  that  FOF's  primary  objective,  through  its  involve- 
ment with  our  employees  is  to  promote  unionization.   Throughout  our  ordeal, 
they  have  aligned  themselves  with  various  unions  and,  in  fact,  they  are  the 
designated  legal  representative  for  the  "Kaolin  Workers  Union"  which  was  formed 
as  a  result  of  the  dispute  at  our  farm.   They  were  very  visible,  along  with 
representatives  of  other  local  unions,  at  a  number  of  press  conferences  and 
rallies  in  support  of  the  unionization  attempt  at  our  farm.   There  is  no  ques- 
tion in  my  mind  as  to  their  real  motive. 

I  want  to  be  perfectly  clear  on  one  issue.   My  grandparents  on  both  sides  of 
my  family  came  to  this  Country  as  immigrants.   Their  names  are  etched  in  the 
walls  at  Ellis  Island  as  a  permanent  memorial  to  the  many  hardships  they  had 
to  endure  as  visitors  to  an  unfamiliar  country.   Many  of  our  current  employees 
can  attest  to  this,  having  traveled  similar  roads.   I  am  both  sympathetic  and 
understanding  of  their  situation.   I  am  not  opposed  to  the  concept  under  which 
FOF  and  other  similar  organizations  exist.   The  poor  deserve  to  have  access 
to  our  civil  justice  system.   However,  when  taxpayer- funded  organizations 
evade  clear  legal  prohibitions  to  pursue  their  own  agendas,  then  I  am  angered. 
As  an  individual  and  business  owner  who  pays  his  fair  share  of  taxes,  I  object 
to  my  tax  dollars  being  channeled  through  Legal  Services  Corporation  to  an 
organization  such  as  FOF.   It's  bad  enough  that  I  am  forced  to  pay  for  my  own 
legal  representation  because  of  FOF's  actions,  but  I  deeply  resent  indirectly 
paying  for  opposing  counsel  as  well. 

My  knowledge  about  how  the  Legal  Services  Corporation  allocates  its  funds  is 
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limited.   Nevertheless,  it  seems  obvious  that  a  much  greater  level  of  account- 
ability on  the  part  of  the  LSC  is  needed  to  insure  that  Legal  Service  Corpora- 
tion funds--our  tax  dollars--are  ultimately  used  for  purposes  consistent  with 
the  law,  not  at  the  discretion  of  one  individual  or  organization. 

To  summarize,  based  on  Kaolin's  experience,  FOF's  activities  have  had  an 
effect  contrary  to  LSC's  mandate  of  helping  the  poor.   Literally  hundreds  of 
thousands  of  dollars  have  been  spent  to  date  on  the  illusory  goal  of  unionizing 
Kaolin's  workforce.   Not  a  nickel  of  that  money--Kaolin' s  and  the  U.    S.  tax- 
payers'-- has  been  spent  on  actually  helping  individual  farmworkers  with  their 
work-related  problems  in  the  way  which  Congress  originally  envisioned.   If 
the  Legal  Services  Corporation  system  cannot  be  reformed  to  prevent  this  kind 
of  abusive  use  of  its  funds,  then  the  current  system  should  be  abandoned. 
Based  upon  my  personal  experience,  it's  just  not  working  at  present. 
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A  Law  unto  Itself 


WAR  ON  THE  POOR 

The  Legal  Services  Corporation,  intended  to 
give  the  poor  access  to  the  courts,  instead 
empowers  radical  lawyers.  Will  the  Republican 
Congress  dare  to  get  to  the  root  of  the  problem? 

RAEL  JEAN  ISAAC 


WHEN  Marvin  Gempler,  manager  of  the  Wash- 
ington Growers  League  in  Washington  State, 
wrote  to  the  Legal  Services  Corporation  in 
Washington,  D.C.,  to  complain  about  the  onslaught  of 
cases  against  farmers  by  Evergreen  Legal  Services,  he 
received  with  his  reply  a  copy  of  an  article:  "The  Quest 
for  Justice:  Why  Does  It  Have  Enemies?" 

For  too  long,  the  LSC  has  been  identified  with  the 
quest  for  justice  for  the  poor  in  civil  cases.  In  fact,  the 
programs  funded  by  the  LSC — which  was  established  by 
Congress  to  provide  federal  funds  to  and  loosely  "moni- 
tor" more  than  three  hundred  programs  across  the  coun- 
try— are  designed  to  implement  the  philosophy  of  an 
elite  corps  of  Sixties-style  radicals  (Green  Berets  of  the 
Left,  as  one  critic  termed  them)  who  use  the  poor  as 
tools,  and  then  leave  them  behind  as  victims. 

This  may  sound  like  an  unduly  harsh  description  of  a 
program  that  has  become  moral  apple  pie.  But  if  we  look 
at  the  Legal  Services  system  not  in  the  abstract  terms 
in  which  it  is  sold  to  the  public — as  "equal  access  to  jus- 
tice for  poor  people" — but  as  it  works  in  the  real  world, 
its  chief  victims  are  indeed  the  poor,  whether  it  be  rural 
farmworkers,  urban  tenants  of  public  housing,  or  low- 
income  people  in  general. 

Consider,  for  example,  the  impact  of  Legal  Services 
programs  on  the  small-scale  American  farmer  and  the 
farmworkers  he  employs.  The  pattern  is  the  same  from 
New  England  to  Washington  State,  from  Florida  and 
Texas  to  Ohio  and  Pennsylvania.  A  farmer  who  employs 
seasonal  labor  receives  a  "demand  letter"  from  his  local 
Legal  Services  program.  Typically  the  letter  tells  the 
farmer  that  the  program  has  been  retained  by  a  number 
of  farmworkers  who  work,  or  worked,  for  him  (often  un- 
named); that  he  is  in  violation  of  a  number  of  provisions 
of  the  Migrant  and  Seasonal  Farm  Workers  Protection 
Act  t.MISPA)  of  1983,  for  which  he  can  be  assessed  $500 
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per  worker  per  violation;  and  that  if  he  does  not  want 
the  expense  of  federal  litigation,  he  had  better  settle  the 
claim  quickly.  There  is  a  name  for  a  threat  that  if  you  do 
not  pay  up  it  will  be  the  worse  for  you — extortion. 

Some  may  have  visions  from  old  movies  of  oppressed 
farmworkers  living  in  subhuman  conditions  and  badly 
in  need  of  lawyers  to  establish  their  rights.  However, 
labor  camps  are  now  generally  inspected  by  the 
Department  of  Labor,  the  Occupational  Safety  and 
Health  Administration,  building  inspectors,  fire  inspec- 
tors, the  Department  of  Public  Health,  and  more.  As  a 
result,  Legal  Services  complaints  focus  primarily  on 
technical  violations,  bread-and-butter  wage  claims,  and 
what  Robert  Haas — -who  represents  farmers  hit  by 
Legal  Services  suits  in  the  mid-Atlantic  states — calls 
"throw  it  on  the  wall  stuff,  hoping  some  of  it  will  stick." 

Take  the  failure  to  post  a  sign,  a  favorite  item  in  Legal 
Services  demand  letters.  Under  MISPA,  farmers  must 
post  a  certificate  that  the  farmworkers'  housing  has 
been  approved  by  the  relevant  authorities  prior  to  occu- 
pancy. Judy  Mauch,  who  runs  Mauch  Farms  in  Ohio,  is 
currently  fighting  a  Legal  Services  lawsuit  that,  among 
other  things,  charges  that  there  were  people  living  in 
the  labor  camp  before  it  was  licensed.  "We  were  ap- 
proved," says  Mrs.  Mauch.  "We  had  a  letter  of  approval, 
but  the  certificate  was  still  being  processed  in  Columbus 
so  it  was  not  yet  posted.  They're  suing  us  for  that.  It's 
enough  to  drive  the  farmers  crazy." 

A  Fight  to  the  Death 

WHAT  is  most  striking  about  these  cases  is 
their  disproportionality:  the  disproportion 
between  the  claimed  injury  and  the  restitu- 
tion demanded,  and  the  disproportion  between  the  re- 
sources of  the  farmer  and  the  resources  of  the  Legal 
Services  attorneys.  Ryan  Edgley,  an  attorney  in  Yaki- 
ma, Washington,  describes  a  case  brought  by  Evergreen 
Legal  Services  on  behalf  of  11  farmworkers  who  claimed 
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the  foreman  had  failed  to  record  properly  the  number  of 
hours  they  had  worked  pruning  trees.  The  total  wage 
claim  amounted  to  $2,500  over  a  five-month  period.  Yet 
Evergreen  sent  a  demand  letter  to  the  grower  saying  he 
owed  $143,000.  How  did  they  get  from  $2,500  to 
$143,000?  For  starters,  they  claimed  that  the  failure  to 
record  the  hours  properly  constituted  four  violations  of 
MISPA,  for  each  of  which  each  of  their  clients  was  enti- 
tled to  $500.  While  Edgley  feels  the  case  may  well  be 
settled  for  a  small  amount,  Legal  Services  attorneys  will 
have  forced  the  grower  to  spend  tens  of  thousands  of 
dollars  in  legal  fees. 

The  playing  field  here  is  sharply  uneven,  for,  as 
Marge  Jacques,  an  apple  grower  in  western  Maryland, 
puts  it,  "They're  spending  money  that  doesn't  belong  to 
them.  You're  spending  your  own."  In  January  1995, 
Ohio  growers  sent  a  letter  to  their  legislators,  appealing 
to  them  to  do  something  about  ABLE  (Advocates  for 
Basic  Legal  Equality).  The  farmers  wrote:  "ABLE  rou- 
tinely shows  up  at  depositions  with  three  and  four  attor- 
neys and  always  has  four  attorneys  at  pre-trial  confer- 
ences. What  would  you  do  if  your  personal  attorney 
showed  up  with  four  of  his  partners  plus  paralegals  and 
charged  you  for  all  these  lawyers  doing  the  same  thing?" 
(Legal  Services  suits  are  typically  brought  under 
statutes  that  permit  fee  shifting,  and  so  farmers  wind 
up  paying  not  only  their  own  attorneys  but  also  the 
Legal  Services  attorneys,  although  the  latters'  salaries 
and  expenses  are  wholly  paid  by  the  government.) 
Because  of  the  costs,  the  farmer  is  ill-advised  to  fight,  no 
matter  how  strongly  he  feels  he  is  in  the  right.  Libby 
Whitley,  who  for  many  years  worked  on  labor  issues  for 
the  American  Farm  Bureau,  says,  "You  fight  to  the 
death  and  it  is  the  death.  You  might  win  on  principle 
but  you've  lost  the  farm." 

Legalized  Terrorism 

WHILE  labor-intensive  agriculture  is  every- 
where under  assault,  Legal  Services  has  spe- 
cially targeted  farmers  who  participate  in 
the  H2A  program  (known  as  H2  until  1988),  which 
brings  in  temporary  foreign  workers  to  harvest  crops 
when  sufficient  domestic  workers  are  not  available. 
Although  the  program  is  so  heavily  regulated  that  it  has 
been  called  the  "clean  jeans  of  the  farming  business," 
Legal  Services  attorneys  have  long  been  hostile  to  it  on 
ideological  grounds,  stating  frankly  in  newspaper  inter- 
views, speeches,  articles,  and  congressional  hearings 
that  their  goal  is  to  put  the  program  out  of  existence. 

Legal  Services  attorneys  set  out  to  achieve  their  aim 
through  a  blizzard  of  lawsuits.  In  western  Maryland  six 
orchard  owners  found  themselves  the  target  of  175  ad- 
ministrative complaints  and  15  federal  lawsuits  in 
1983-85.  Through  this  legalized  terrorism,"  as  one 
grower  described  it,  Legal  Services  eliminated  the  H2 
program  and  in  the  process  closed  down  all  the  orchards 
of  commercial  size  in  western  Maryland. 

Legal  Services  has  now  targeted  growers  in  West  Vir- 
ginia who  used  the  H2A  program.  A  Legal  Services  at- 


torney dug  up  a  forgotten  statute,  the  West  Virginia 
Wage  Payment  and  Collection  Act  of  1884,  passed  to 
protect  coal  miners  from  having  all  their  wages  de- 
ducted in  the  company  store.  (When  grower  Doug  Dirt- 
ing  went  to  the  Department  of  Labor  in  Charleston  to 
obtain  copies  to  post  on  his  property,  no  one  there  had 
heard  of  it;  with  an  employee,  he  rummaged  through 
old  boxes  of  papers  in  the  basement  to  find  it.)  The  Act 
specified  that  an  employer  could  not  deduct  more  than 
25  per  cent  from  a  worker's  pay.  What  made  the  Act  a 
lethal  weapon  for  Legal  Services  was  that  in  addition  to 
the  small  deductions  the  growers  made  for  insurance 
and  food  ($5  to  $7  for  three  meals  a  day)  they  also,  be- 
cause of  agreements  between  the  Jamaican  worker  and 
his  government,  deducted  23  per  cent  of  a  worker's 
salary  and  paid  it  into  the  National  Bank  of  Jamaica, 
where  it  was  held  for  him  until  his  return.  Attorney 
Tom  Wilson  explains:  "The  Jamaican  government  wants 
a  certain  amount  of  wages  to  be  sent  back  to  be  sure 
the  guy  doesn't  go  AWOL,  which  is  of  benefit  to  the  U.S. 
Government,  which  doesn't  need  INS  people  chasing 
them.  So  what  you  have  is  Legal  Services  frustrating 
something  that  is  in  the  interest  of  the  Jamaican  work- 
er, the  Jamaican  government,  and  the  U.S.  Govern- 
ment— and  being  paid  by  the  U.S.  Government  to  do  it." 

Nor  was  this  the  only  trump  card  uncovered  by  Legal 
Services  attorneys.  They  found  a  discrepancy  between 
the  job  order  the  growers  signed  with  the  Department  of 
Labor— specifying  workers  would  be  guaranteed  em- 
ployment for  three-quarters  of  the  period  on  the  order — 
and  the  master  contract  between  the  growers'  associa- 
tion and  the  West  Indies  Central  Labor  Association, 
which  required  that  workers  be  given  10  days'  notice. 
Growers  had  followed  that  contract  for  decades  without 
objection  from  the  Department  of  Labor. 

Legal  Services  has  brought  a  number  of  suits  against 
the  growers  for  violations  of  both  the  Wage  Payment 
and  Collection  Act  and  the  so-called  "three-quarter 
rule."  It  has  piled  up  every  possible  penalty,  including 
30  days'  "liquidated  damages"  (basically  30  days'  wages) 
per  worker  per  year  at  compound  interest  on  each 
count.  Vicki  Dirting  has  calculated  that  for  1987  alone 
she  and  her  husband,  Doug,  would  be  liable  for  $83,000. 


"They're  Back!" 
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Robert  Haas  says  these  suits  "could  wipe  out  the  whole 
apple  industry  of  West  Virginia."  After  ten  years  of  liti- 
gation, neither  issue  has  been  tried  on  the  merits,  but 
the  costs  of  these  essentially  frivolous  suits  have  already 
driven  some  growers  into  bankruptcy  and  threaten  to 
eliminate  all  of  them,  before  the  legal  issues  are  even  re- 
solved. 

Even  when  there  are  substantive  problems — and  no 
one  disputes  that  farmworkers  often  have  real  griev- 
ances— most  could  be  easily  solved,  given  good  will, 
without  litigation.  A  decade  ago,  a  woman  who  had 
served  as  a  paralegal  and  then  administrator  of  the 
Belle  Haven,  Virginia,  office  of  Migrant  Legal  Services 
signed  an  affidavit  describing  how  she  had  been  discour- 
aged from  trying  to  resolve  problems:  "My  method  of  op- 
eration had  been  to  give  the  growers  notice  of  the  nature 
of  worker  complaints  against  them  in  order  to  provide 
them  an  opportunity  to  correct  the  problems." 

The  objective  of  the  attorney  in  charge  of  the  office, 
however,  "was  to  file  as  many  complaints  against  the 
growers  as  possible.  He  discouraged  me  from  attempting 
to  work  out  compromises  with  the  growers,  going  so  far 
as  to  tell  me  that  if  the  growers  and  crewleaders  trusted 
me  so  much,  I  couldn't  be  doing  my  job  right."  She  re- 
ports one  instance  in  which  she  discussed  housing  defi- 
ciencies with  a  Virginia  grower  and  on  her  follow-up 
visit  saw  carpenters  repairing  the  problems.  But  when 
she  reported  the  progress  to  her  employer  "he  instructed 
me  to  file  a  complaint  against  the  grower  immediately — 
before  the  repairs  were  finished." 

For  Legal  Services  attorneys,  the  elaborate  lawsuits 
are  a  game.  One  can  only  imagine  the  triumphant  cry  of 
"Gotcha!"  from  the  attorney  who  came  upon  the  Wage 
and  Collection  Act  and  realized  its  litigation  potential. 
Tom  Wilson,  who  represented  many  of  the  Maryland 
growers  before  they  were  forced  out  of  business,  ob- 
served at  the  time:  "You  have  a  bunch  of  political  ideo- 
logues that  are  having  fun  bashing  the  system.  This  is 
sport  for  them.  Indoor  sport.  Fun." 

Conflict  of  Interests? 

FARMWORKERS  are  as  much  the  victims  of  this 
cruel  game  as  are  farmers.  In  Florida,  the  sugar- 
cane growers'  cooperative  employed  1,700  cane 
cutters  under  the  H2A  program  in  1988.  Within  a  few 
years,  thanks  to  a  barrage  of  Legal  Services  suits,  the 
number  had  dropped  by  half.  When  a  journalist  with  the 
Miami  Herald  asked  an  attorney  with  Florida  Rural 
Legal  Services  about  the  role  of  his  program  in  putting 
sugar-cane  cutters  out  of  work,  his  response  was  that  he 
did  not  know  "whether  there's  any  point  in  having  peo- 
ple employed  in  a  situation  where  they're  not  paid 
right."  In  fact,  the  Jamaican  workers  were  being  paid 
S40  a  day  in  Florida  compared  to  the  $3.10  they  would 
have  earned  in  Jamaica.  By  1993  the  number  of  H2A 
workers  in  Florida  had  dropped  from  a  peak  of  10,000  to 
1,000.  Libby  Whitley  says:  "It  boggles  my  mind.  If  a 
group  of  employers  had  decided  to  get  together  and  con- 
spire to  put  9,000  minority  workers  out  of  jobs,  every- 


body would  have  gone  bananas.  But  Legal  Services  does 
it  and  they're  hailed  as  heroes." 

They  are  not  heroes  in  Jamaica,  where  farmworkers 
have  woken  up — too  late.  The  Jamaican  Weekly  Gleaner 
belatedly  warned  its  readers  that  "workers  mistakenly 
believe  that  they  are  being  supported  by  the  critics  of 
the  program  [H2A]  who  they  think  wish  to  see  them  get 
a  better  deal.  Nothing  could  be  further  from  the  truth. 
The  critics  all  wish  to  destroy  the  program  for  political 
reasons."  Indeed,  the  representation  of  Jamaican  work- 
ers by  Legal  Services  attorneys  raises  serious  ethical 
questions.  If  the  attorney's  goal  is  to  eliminate  the  pro- 
gram, his  interest  is  antithetical  to  that  of  his  client, 
and  he  should  not  be  representing  him. 

Nor  is  it  only  temporary  foreign  workers  who  lose 
jobs.  Texas  Rural  Legal  Aid  all  but  wiped  out  vegetable 
farming  in  the  high  plains  of  Texas.  At  the  height  of  its 
campaign,  3,000  of  the  16,000  residents  of  Hereford, 
Texas,  known  as  the  "salad  bowl"  of  the  Texas  panhan- 
dle, signed  a  petition  to  the  Legal  Services  Corporation 
calling  for  "an  end  to  the  political  activism,  racism,  fear, 
violence,  and  economic  destruction  being  promoted  in 
our  midst  with  our  own  tax  dollars." 

So  intent  are  Legal  Services  programs  on  suing  farm- 
ers that  they  ignore  the  interests  of  their  traditional  al- 
lies, the  farmworker  unions,  on  whose  behalf  they  often 
launch  litigation  campaigns.  For  example,  the  lawsuits 
brought  by  Ohio's  ABLE  persuaded  growers  to  sign  on 
with  the  Farm  Workers  Labor  Organizing  Committee 
(FLOC),  whose  leaders  had  promised  that  FLOC's  griev- 
ance procedures  would  protect  the  growers  from  Legal 
Services  suits.  But  the  suits  go  on,  and  an  angry  FLOC 
has  joined  with  Mauch  Farms  against  ABLE,  for,  if  its 
grievance  procedures  are  ignored,  the  union  has  nothing 
to  offer  the  growers. 

Because  farmers  often  shift  to  mechanized  harvesting 
when  Legal  Services  moves  into  high  gear  in  their 
neighborhood,  farmworkers  are  often  the  greater  vic- 
tims. In  Florida,  sugar-cane  growers  have  turned  to  me- 
chanical cutters,  even  in  soil  not  well  suited  for  them. 
South  of  Dade  City,  Florida,  80  per  cent  of  snapbeans 
used  to  be  harvested  by  hand;  thanks  to  Legal  Services, 
now  only  10  per  cent  are  hand-harvested,  even  though 
machine  harvesting  means  growing  an  inferior  bean, 
with  a  lower  market  price. 

Bizarrely,  even  as  Legal  Services  programs  were  forc- 
ing small  farmers  into  mechanized  agriculture,  Legal 
Services  was  bringing  suit  against  research  into  agri- 
cultural mechanization  on  the  grounds  that  mechani- 
zation favored  corporate  agriculture  over  the  small  fam- 
ily farm.  In  1978,  California  Rural  Legal  Assistance 
brought  suit  against  the  University  of  California  at 
Davis  to  prevent  research  on  new  varieties  of  fruits  and 
vegetables  and  on  new  agricultural  machinery.  The  suit 
dragged  on  for  11  years;  by  1989  Legal  Services  had  lost 
on  every  single  count,  and  millions  of  taxpayer  dollars 
had  been  frittered  away.  "A  very  poor  use  of  their  re- 
sources and  a  terrible  waste  of  university  resources"  is 
how  George  Marchand,  one  of  the  university's  attorneys, 
sums  up  the  "ag-mech"  case. 
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Even  putting  aside  the  nightmarish  consequences  of 
giving  "public  interest"  groups  the  power  to  control  uni- 
versity research,  who  would  have  benefited  had  Legal 
Services  prevailed?  The  "small  farmers"?  The  Grange, 
which  represented  them,  entered  the  suit  on  the  side  of 
the  university.  The  farmworkers?  But  Legal  Services 
was  everywhere  busy  putting  them  out  of  work.  Poor 
people  in  general?  But  mechanization  reduces  the  cost  of 
food,  which  especially  benefits  the  poor.  The  suit  was 
typical  of  Legal  Services.  In  no  one's  interest,  it  was  a 
multi-million-dollar  plaything  to  harass  and  frustrate 
the  "establishment." 

Next  Victims 

THE  URBAN  poor  have  suffered  equally  at  the 
hands  of  Legal  Services.  Wallace  Johnson,  head 
of  the  Public  Housing  Authorities  Directors 
Association  (PHADA),  has  said:  "Drugs  are  the  No.  1 
issue  facing  managers  of  public  housing  in  America 
today."  Nonetheless,  Legal  Services  programs  have 
launched  a  war  to  preserve  drug  dealing  in  public  hous- 
ing. It  must  be  stressed  that  representation  of  drug 
dealers  is  not  an  occasional  misstep  on  the  part  of  an 
aberrant  Legal  Services  program,  but  a  systemic,  perva- 
sive activity.  The  problem  first  became  apparent  in 
1989.  After  a  policeman  was  shot  to  death  in  a  drug  raid 
in  a  public-housing  project  in  Alexandria,  Virginia,  Jack 
Kemp,  then  Secretary  of  Housing  and  Urban  Develop- 
ment, wrote  to  all  3,300  public-housing  authorities  ask- 
ing them  what  was  the  extent  of  the  drug  problem  in 
their  projects  and  what  in  their  judgment  could  be  done. 
In  a  flood  of  letters,  PHA  directors  cited  Legal  Services 
as  the  chief  impediment  to  eliminating  drug  dealers 
from  public  housing. 

To  quote  one  typical  response,  from  S.  R.  McDaniell 
Jr.  of  Orlando,  Florida:  "Tenant  evictions  are  required 
when  the  sale  and  use  of  drugs  are  uncovered,  but  this 
is  always  hampered  by  the  Legal  Services  Corporation's 
lawyers.  .  .  .  [W]e  are  immediately  informed  by  the  ten- 
ant's 'free'  lawyer  that  we  cannot  evict  them." 

Because  some  in  Legal  Services  dismissed  as  "anecdo- 
tal" the  evidence  given  by  McDaniell  and  the  many 
other  PHA  directors  who  echoed  him,  David  Wilkinson, 
then  the  LSC  inspector  general,  initiated  two  surveys, 
one  of  public-housing  authorities,  the  other  of  Legal 
Services  programs.  Perhaps  the  most  damning  single 
finding  was  that  the  housing  authorities  had  elected  to 
bring  eviction  proceedings  on  other  grounds  in  over  nine 
hundred  drug  cases.  Wilkinson  quoted  one  survey  re- 
spondent: "Our  recent  experience  supports  avoiding  any 
action  against  any  tenant  on  a  drug-related  charge 
wherever  it  is  possible  to  proceed  with  other  lease  viola- 
tions as  a  viable  alternative."  In  other  words,  the  tenant 
who  failed  to  pay  rent,  or  was  guilty  of  other  non-drug- 
related  lease  violations,  was  left  to  his  fate.  But  the 
drug  dealer,  or  the  tenant  who  harbored  one,  had  an  in- 
stant champion  in  Legal  Services. 

Little  has  changed  since  1991,  when  Wilkinson  com- 
pleted his  surveys.  In  1992  a  young  attorney  named 


Philip  Stinson  submitted  an  article  to  Clearinghouse 
Review,  the  Legal  Services  journal,  in  which  he  outlined 
how  nuisance-abatement  acts,  some  of  them  specifically 
designed  to  deal  with  drug-related  activity,  could  be 
used  to  cleanse  public  housing  of  drug  dealers.  Clearing- 
house Review  did  not  publish  it.  PHADA's  Wallace  John- 
son says  flatly,  "To  the  best  of  my  knowledge  we  have 
never  received  any  support  from  any  Legal  Services 
lawyer  anywhere  in  the  country  assisting  us  in  efforts  to 
help  us  get  rid  of  these  thugs." 

Trie  improvements  that  have  occurred  are  despite 
Legal  Services  efforts  to  undo  them.  Overcoming  vigor- 
ous opposition  from  Legal  Services,  Jack  Kemp  altered 
HUD  rules  to  provide  that  in  drug-related  cases,  hous- 
ing authorities  could  go  directly  to  court  to  seek  eviction, 
without  having  to  go  through  prior  administrative  hear- 
ings. According  to  John  Waddy  Jr.,  the  attorney  for  the 
Housing  Authority  in  Columbus,  Ohio,  the  change  has 
cut  the  process  from  six  months  or  more  to  45  days.  The 
benefit  goes  beyond  the  saving  in  time.  Bud  Albright, 
who  was  Kemp's  assistant  at  HUD,  points  out  that  for- 
merly the  housing  authority  had  to  prove  its  case  twice. 
By  the  time  the  case  reached  the  courts,  the  drug  dealer 
had  found  out  who  the  witnesses  were,  and,  says  Al- 
bright, "He  would  pay  a  visit  and  say,  'Gee,  you  think  I 
bother  your  children  now,  I  wonder  what  they'd  look  like 
in  a  wooden  box?"  Of  course  that  would  keep  them  from 
testifying,  and  you'd  get  to  court  and  be  unable  to  evict 
them." 

Where  housing  authorities  find  Legal  Services  a  less 
serious  problem  than  five  years  ago,  it  is  because  they 
have  fought  hard  and  won  in  the  courts.  John  Hiscox, 
head  of  the  Housing  Authority  in  Macon,  Georgia,  who 
at  the  height  of  the  crack  epidemic  was  dealing  with 
close  to  three  hundred  drug  evictions  a  year,  says:  "Le- 
gal Services  would  pull  out  all  the  stops.  You  would 
think  it  was  a  murder  trial.  We  would  have  jury  trials; 
teams  of  Legal  Services  attorneys  would  prepare  for 
these  things.  Sometimes  we  would  have  up  to  $8,000 
worth  of  legal  fees  in  one  case.  What  eventually  helped 
was  that  we  won  them.  We  won  the  overwhelming  ma- 
jority." 

Keeping  public-housing  projects  free  of  drugs  requires 
more  than  the  ability  to  evict  drug  dealers;  screening  to 
keep  known  criminals  from  moving  in  is  also  essential. 
Here,  too,  Legal  Services  throws  up  roadblocks  to  the 
most  modest  efforts  to  ensure  the  safety  of  residents.  In 
1994,  the  Atlanta  Legal  Aid  Society  brought  a  class- 
action  suit  against  the  Atlanta  Housing  Authority  on  be- 
half of  those  who  had  been  denied  admission  on  the 
grounds  of  their  criminal  history.  Although  the  AHA  de- 
nied housing  only  to  those  with  criminal  histories  in  the 
last  three  years.  Legal  Services  argued  it  was  unfair  to 
exclude  people  who  had  been  "successfully  rehabili- 
tated" as  evidenced  by  their  completing  their  sentence, 
probation,  or  parole!  The  Americans  with  Disabilities 
Act  is  providing  Legal  Services  yet  another  handle.  "All 
of  a  sudden,"  says  John  Hiscox,  "screening  out  someone 
who  is  a  substance  abuser  is  screening  out  someone 
with  disabilities,  which  is  a  protected  class." 
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Legal  Services  attorneys  offer  a  variety  of  defenses  for 
their  involvement.  In  the  case  of  the  drug  dealer,  an  in- 
dividual is  innocent  until  proved  guilty.  In  the  case  of  a 
tenant  whose  son  uses  the  premises  for  drug  dealing, 
the  innocent  should  not  be  punished  for  the  sins  of  the 
guilty.  But  those  who  work  and  live  in  public  housing 
point  out  the  suffering  that  Legal  Services  attorneys  in- 
flict upon  the  vast  majority  of  residents  who,  as  Violet 
Chandler,  an  attorney  with  the  New  York  City  Housing 
Authority,  says,  "want  to  be  able  to  go  to  the  door,  put 
the  key  in  the  tumbler,  without  worrying  about  a  bullet 
smashing  into  the  back  of  their  head."  As  for  punishing 
"innocent"  family  members,  Violet  Chandler  points  out: 
"This  family  is  living  large  because  they're  benefiting 
from  that  one  person  who  is  selling  drugs.  You  walk  in, 
and  they've  got  a  54-inch  TV,  a  Nordic  Track,  a  state-of- 
the-art  stereo  system." 

Shamelessly,  Legal  Services  programs  sue  housing 
authorities  for  the  very  conditions  their  lawsuits  make 
inevitable.  In  the  June  1994  Clearinghouse  Review,  lit- 
erally sandwiched  between  reports  on  two  suits  brought 
by  Legal  Services  programs  on  behalf  of  tenants  who 
could  not  "foresee"  their  sons'  drug  dealing,  is  a  report 
on  a  suit  brought  by  Southeastern  Massachusetts  Legal 
Assistance  Corporation  against  the  New  Bedford 
Housing  Authority.  The  projects,  claimed  the  suit,  "were 
plagued  by  drug-related  crime,"  and  the  housing  author- 
ity "violated  a  state  law  requiring  PHAs  to  take  action 
against  persons  involved  in  drug  dealing  and  acts  of  vio- 
lence on  housing  authority  property."  First  Legal  Serv- 
ices stops  the  housing  authorities  from  screening  out 
drug  dealers;  then  it  protects  the  drug  dealers  from  evic- 
tion; then  it  sues  the  housing  authority  because  there 
are  drug  dealers. 

Encouraging  Poverty 

IN  CHOOSING  drug  dealers  and  their  enablers  as 
clients,  Legal  Services  programs  demonstrate  the 
same  elitism,  the  same  sportiveness  and  contempt 
for  the  poor,  as  in  their  suits  against  farmers.  It  is  in  the 
welfare  area,  however,  that  Legal  Services  has  wreaked 
its  greatest  devastation  on  the  poor. 

A  number  of  writers  have  now  identified  fatherless 
families  as  the  chief  cause  of  violence  among  young 
males,  and  the  widely  used  term  "feminization  of  pov- 
erty" is  no  more  than  the  recognition  that  single  women 
raising  children  are  likely  to  be  poor.  Yet  as  James 
Wootton,  who  heads  The  Safe  Streets  Alliance,  points 
out,  the  explosion  of  fatherless  families  can  be  traced  to 
LSC  litigation.  In  a  series  of  cases  beginning  with  the 
landmark  King  v.  Smith  in  1968,  Legal  Services  has  at- 
tacked any  "moral"  conditions  that  states  have  attached 
to  welfare,  on  the  grounds  that  such  conditions  amount 
to  unconstitutional  discrimination.  In  1973,  Newark- 
Essex  Legal  Services  won  a  suit  against  the  state  of 
New  Jersey,  which  had  limited  its  family-assistance  pro- 
gram to  married  couples  with  children.  Subsequently, 
Legal  Services  programs  brought  a  series  of  suits  whose 
end  result  was  to  entitle  children  having,  children  to 


their  own  separate  Aid  to  Families  with  Dependent 
Children  (AFDC)  check  and  their  own  government- 
funded  apartment.  Although  Congress  had  specified 
that  food  stamps  were  to  go  to  families,  a  Legal  Services 
support  center  successfully  challenged  this  provision  on 
the  grounds  that  to  treat  the  family  differently  from 
other  groups  discriminated  against  households  of  "unre- 
lated individuals." 

In  a  real  sense.  Legal  Services  is  a  giant  enabling  pro- 
gram for  dysfunctional  behavior.  Although  poor  young 
girls  who  have  children  are  on  a  surefire  path  to  a  life  of 
dependency,  Legal  Services  programs  explore  ways  to 
achieve  ever  more  "rights"  for  what  they  euphemisti- 
cally term  "parenting  adolescents."  A  recent  article  in 
Clearinghouse  Review  raised  the  possibility  that  a  high 
school's  failure  to  provide  on-site  child  care  could  be  sub- 
ject to  legal  challenge.  Over  the  last  several  years,  Legal 
Services  suits  have  put  monthly  government  disability 
checks  into  the  hands  of  some  250,000  alcoholics  and 
drug  addicts. 

Currently  Legal  Services  programs  are  on  the  ram- 
parts, fighting  welfare  reform.  In  1988  Congress  passed 
the  Family  Support  Act,  encouraging  states  to  obtain 
waivers  of  normal  federal  AFDC  requirements  to  try  to 
devise  a  better  welfare  system.  Some  seek  to  discourage 
illegitimate  births  by  denying  extra  benefits  to  mothers 
who  have  additional  children  while  on  welfare;  some  set 
a  time  limit  on  benefits;  some  require  work  or  training 
for  work  in  exchange  for  benefits. 

Determined  to  stop  most  such  efforts  in  their  tracks, 
Legal  Services  programs  have  sued  California,  New 
York,  Michigan,  Minnesota,  Wisconsin,  and  New  Jersey, 
among  others.  The  New  Jersey  case  has  become  the 
standardbearer,  whose  result  will  affect  other  states 
that  have  enacted  welfare  caps  for  mothers  who  have 
additional  children.  Legal  Services  is  ■  arguing  that  a 
benefit  cap  interferes  with  a  woman's  right  to  procreate 
and — an  imaginative  ploy — violates  laws  (designed  to 
regulate  medical  experiments)  prohibiting  experimenta- 
tion on  human  subjects  without  their  informed  consent. 

Given  the  level  of  activity  against  even  modest  state 
reform  efforts,  Legal  Services  programs  are  certain  to 
mount  a  massive  onslaught  against  any  congressional 
legislation  to  reduce  welfare  dependency.  Despite  over- 
whelming evidence  that  policies  favoring  families  are 
the  most  likely  to  help  the  poor  escape  poverty,  Legal 
Services  attorneys  are  as  committed  as  ever  to  treating 
each  man,  woman,  and  child  as  an  isolated  entity, 
whose  umbilical  cord  is  to  the  government. 

The  ways  in  which  Legal  Services  victimizes  the  poor 
go  on  and  on.  In  their  prison-conditions  suits,  Legal 
Services  programs  pit  the  interests  of  the  law-breaking 
against  the  law-abiding  poor.  This  is  because  the  costs 
of  implementing  the  improvements  imposed  by  the 
courts  are  extremely  high,  absorbing  scarce  city  and 
state  dollars  that  could  otherwise  go  to  public  services 
benefiting  the  law-abiding  poor.  Worse,  these  suits 
dump  large  numbers  of  felons  back  into  the  community, 
where  the  poor  become  their  chief  prey. 

In  1974  the  Legal  Assistance  Foundation  of  Chicago,  a 
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Legal  Services  program,  filed  a  suit  against  the  Cook 
County  jail  system  which  has  already  brought  the 
Foundation  a  bonanza  of  $660,000  in  legal  fees  and  con- 
tinues with  no  end  in  sight.  Michael  Mahoney,  president 
of  the  John  Howard  Association,  which  monitors  court 
orders  and  consent  decrees  arising  from  the  litigation, 
says  that  as  a  result  of  the  prison  "population  cap"  that 
has  been  established,  as  many  as  36,000  felons  have 
been  released  in  a  single  year. 

Legal  Services  plays  an  important  role  in  virtually  all 
prison-conditions  litigation,  though  often  behind  the 
scenes.  In  many  cases  which  are  filed  pro  se,  with  the 
prisoner  initiating  the  suit,  the  judge  will  eventually  ap- 
point counsel  from  a  major  law  firm.  Says  Mahoney: 
"They  assign  a  young  associate  who  hasn't  a  clue  about 
prison  litigation  and  they  use  Legal  Services  Corpora- 
tion and  local  [Legal  Services]  organizations.  They  may 
not  be  counsel  of  record  but  they  clearly  have  a  major 
role  to  play  in  a  clearinghouse,  technical  assistance  ef- 
fort." 

Almost  Smothered  at  Birth 

SURPRISINGLY,  in  view  of  its  subsequent  re- 
silience, the  Legal  Services  Corporation  almost 
died  at  its  birth  in  1974.  Originally  created  under 
President  Lyndon  Johnson  as  a  subdivision  of  the  newly 
established  Office  of  Economic  Opportunity,  Legal  Serv- 
ices was  the  subject  of  1974  legislation  to  make  it  an 
independent  entity.  According  to  Howard  Phillips,  who 
was  briefly  head  of  the  OEO,  President  Nixon  promised 
a  group  of  conservative  senators  that  he  would  veto  the 
bill  establishing  the  Corporation.  But  Nixon  backed 
down  when  liberal  senators  warned  him  that  to  keep  the 
money  to  pay  his  Watergate  lawyers,  he  would  have  to 
give  up  his  opposition.  The  bill  establishing  the  Legal 
Services  Corporation  was  one  of  the  last  Nixon  signed; 
he  left  office  two  weeks  later. 

When  Ronald  Reagan  became  President,  one  of  his 
avowed  aim-;  was  to  eliminate  Legal  Services,  which  had 
expanded  greatly  in  the  Carter  years,  when  Hillary 
Clinton  was  chairman  of  the  Corporation  board.  But  be- 
cause he  wanted  to  close  the  Corporation  down,  Reagan 
made  the  fatal  strategic  error  of  failing  to  appoint  his 
own  board  to  oversee  it.  This  gave  the  field  programs 
and  Corporation  staff  time  to  organize  a  vast  (illegal) 
grassroots  "survival"  campaign  and  to  transfer  what  the 
self-styled  "generals"  in  this  campaign  called  "the  ru- 
bies"— the  most  political  parts  of  the  program — to  out- 
side entities  (along  with  the  money  to  finance  them)  for 
the  duration  of  the  Reagan  era. 

The  lobbying  campaign  was  a  brilliant  success.  Rea- 
gan was  unable  to  kill  the  program,  and  the  board  he  fi- 
nally appointed  could  do  little  to  rein  in  local  programs. 
To  add  insult  to  injury,  Republican  Senator  Warren 
Rudman  emerged  as  the  chief  champion  of  Legal  Serv- 
ices. His  strategic  position  as  chairman  of  the  Senate 
Appropriations  subcommittee  overseeing  the  LSC  per- 
mitted him  to  veto  each  and  every  initiative  of  the  Rea- 
gan-appointed board,  from  major  ones  like  closing  down 


the  national  support  centers,  which  served  as  radical 
think  tanks  for  the  system,  to  housekeeping  matters 
such  as  purchasing  computer  hardware  to  facilitate 
data-keeping  (and  thus  accountability). 

Legal  Services'  triumph  was  capped  when  its  former 
board  chairman  became  First  Lady.  The  new  Clinton- 
appointed  board,  headed  by  Douglas  Eakeley,  an  old 
friend  of  Bill  Clinton's  at  Oxford  and  Yale  Law  School, 
was  made  up  almost  entirely  of  former  staff  attorneys 
on  local  programs  or  members  of  their  boards.  Included 
on  the  new  board  was  Hulett  (Bucky)  Askew,  who  had 
been  one  of  the  "generals"  in  the  campaign  to  save  the 
"rubies."  In  effect,  the  LSC  had  been  taken  over  by  the 
organizations  it  was  required  to  oversee. 

The  new  board  moved  quickly,  appointing  a  small 
transition  team  that  included  some  of  the  most  militant 
elements  in  the  Legal  Services  "movement."  For  exam- 
ple, Ada  Shen-Jaffe,  executive  director  of  Evergreen  Le- 
gal Services,  was  a  member  of  the  team.  Only  two  years 
earlier,  the  LSC's  monitoring  staff  had  ruled  that  "Ever- 
green Legal  Services  systematically  violated  the  LSC 
Act  and  regulations  over  a  period  of  years."  Among  the 
most  serious  violations  was  the  involvement  of  Ever- 
green staff  attorneys  in  suits  in  support  of  political 
projects  of  the  National  Lawyers  Guild,  which  one  Ever- 
green attorney  described  as  a  "charitable  organization" 
and  which  Evergreen,  in  its  official  defense  of  its  actions 
to  the  LSC,  called  a  "community  group." 

This  description  of  the  National  Lawyers  Guild  is  wor- 
thy of  going  down  in  the  annals  of  the  Medes  and  Per- 
sians. The  Guild  is  a  far-left  organization,  whose  annual 
resolutions  have  included  attacks  on  the  American  sys- 
tem of  justice  for  being  "used  to  hound,  attack,  imprison, 
and  execute  the  oppressed  minorities,  workers,  and  po- 
litical activists."  Some  years  ago  its  incoming  president 
(formerly  a  Legal  Services  staff  attorney)  announced 
that  the  organization's  primary  goal  was  "direct  control 
by  the  people  over  the  resources  of  this  country.  .  .  .  We 
want  not  just  a  piece  of  the  pie,  but  the  whole  damn  pie 
shop."  In  replying  to  Evergreen,  the  LSC's  then  presi- 
dent, John  OTlara,  noted  drily  that  the  NLG  "bears  no 
apparent  resemblance  to  the  local  church,  .  .  .  the  local 
Rotary  Club,  .  .  .  the  Boy  Scout  troops  and  Little  League, 
.  .  .  contemplated  by  members  of  Congress  in  permitting 
uncompensated  outside  practice." 

Most  of  Evergreen's  staff  attorneys  and  paralegals  are 
dues-paying  members  of  the  National  Lawyers  Guild. 
Ironically,  because  Legal  Services  programs  pay  staff 
members'  dues  for  legal  associations  to  which  they  be- 
long, it  is,  as  Howard  Phillips  observes,  the  taxpayer 
"who  keeps  alive  left-wing  relics  of  the  1930s  by  giving 
them  money." 

Not  surprisingly,  the  first  action  of  the  transition 
team  was  to  emasculate  the  LSC's  monitoring  program. 
One-half  of  the  professional  staff  (14  of  28)  of  the  Office 
of  Program  Evaluation,  Analysis,  and  Review  (OPEAR) 
was  summarily  fired.  The  chief  function  of  the  LSC — 
monitoring  the  grantees'  use  of  LSC  funds — was  effec- 
tively ended.  John  Tull,  a  member  of  the  transition 
team,  who  had  served  as  a  private  consultant  to  Legal 
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Services  programs  which  ran  afoul  of  the  LSC's  monitor- 
ing teams,  became  head  of  OPEAR — in  other  words, 
head  of  the  program  he  had  helped  to  defang.  Although 
the  LSC  typically  sent  out  over  125  monitoring  teams  to 
evaluate  field  programs  each  year,  in  1994  less  than 
half  a  dozen  were  sent.  "Peer  review" — i.e.,  You're  all 
right,  I'm  all  right — was  now  to  substitute  for  oversight 
by  the  LSC. 

With  Democrats  in  charge  of  both  houses  of  Congress 
and  Hillary  in  the  White  House,  the  new  LSC  leader- 
ship grew  increasingly  arrogant  and  careless.  Normally, 
when  the  LSC  went  to  Congress  to  ask  for  appropria- 
tions, it  came  armed  with  a  thick  book  of  arguments  and 
figures  to  justify  its  request.  But  this  time  its  represen- 
tatives, who  had  called  for  doubling  the  previous  year's 
budget  to  $848  million,  sailed  into  the  hearing  with  only 
a  couple  of  pages.  A  furious  Appropriations  subcommit- 
tee threw  them  out,  voting  to  suspend  the  hearings  on 
the  grounds  that  the  LSC  was  totally  unprepared. 

Kenneth  Boehm,  formerly  assistant  to  the  LSC  presi- 
dent and  counsel  to  the  board  (and  one  of  the  first  to  be 
purged),  believes  arrogance  was  only  part  of  the  prob- 
lem. Alexander  Forger,  the  LSC's  recently  appointed 
president,  was  simultaneously  absorbed  in  managing 
the  estimated  $200-million  estate  of  Jacqueline  Onassis. 
According  to  the  LSC  Act  the  president  is  not  supposed 
to  have  an  outside  earned  income  without  express  per- 
mission of  the  board;  Boehm  learned  that  Forger  had  ob- 
tained that  permission  in  secret  session.  Boehm  says:  "If 
a  conservative  was  making  far  more  money  from  a  lu- 
crative professional  service  done  for  multimillionaires 
on  the  side  while  being  paid  to  work  full  time  for  the 
anti-poverty  program,  the  editorialists  would  string  him 
up  by  the  thumbs." 

But  in  the  end,  the  LSC's  self-confidence  was  well 
placed.  Its  leaders  were  hammered  in  congressional 
hearings  for  reorganizing  the  Corporation  (i.e.,  gutting 
monitoring)  without  obtaining  approval  of  the  Appropri- 
ations subcommittee  as  they  were  legally  bound  to  do, 
but  there  were  no  sanctions.  The  budget  was  not  dou- 
bled, but  Congress  did  provide  a  small  increase. 

Danger  in  the  House 

THE  REPUBLICAN  sweep  of  both  houses  of 
Congress  last  fall  offers  the  first  opportunity 
since  1974  to  deal  effectively  with  Legal  Serv- 
ices. Because  of  the  controversy  swirling  around  the  pro- 
gram, it  was  last  authorized  (for  three  years)  in  1977. 
The  program  has  survived  since  on  a  year-to-year  basis, 
as  Congress  bends  its  own  rule  that  an  unauthorized 
program  cannot  be  funded.  Confident  of  four  undis- 
turbed years  under  President  Clinton,  the  LSC  missed 
its  opportunity  to  get  the  program  reauthorized  with 
virtually  no  restrictions.  The  Clintons  were  busy  with 
health  care,  and  the  Legal  Services  leadership  was  con- 
tent to  wait  a  little. 

There  is  a  danger  that  the  Republicans  will  choose  the 
easy  way,  cutting  back  funding  and  restricting  the  kinds 
of  cases  that  can  be  brought,  and  then  pretending  they 


have  solved  the  problem.  That  way  they  would  avoid  the 
media  frenzy  attendant  upon  genuine  reform.  Congress- 
men can  all  too  well  imagine  the  epithets — "enemy  of 
the  poor"  will  be  the  least  of  them — raining  down  from 
the  entire  liberal  media. 

If  they  take  the  easy  way,  congressmen  will  also  avoid 
the  wrath  of  the  American  Bar  Association,  whose  presi- 
dent, George  Bushnell,  has  described  any  who  would 
tamper  with  Legal  Services  as  "reptilian  bastards."  The 
ABA  has  already  set  aside  $200,000  to  fight  for  Legal 
Services.  For  the  ABA,  Legal  Services  hits  a  triple.  It  of- 
fers employment  for  thousands  of  lawyers;  it  indirectly 
provides  employment  for  many  thousands  more  who 
defend  against  the  suits  the  programs  bring;  and  it 
permits  the  bar  to  avoid  pressures  to  provide  pro-bono 
services  to  the  poor. 

But  however  tempting,  tinkering  with  Legal  Services 
will  do  nothing  about  the  abuses  that  have  been  exam- 
ined here.  For  years  now  in  the  House,  Republican  Bill 
McCollum  and  Democrat  Charles  Stenholm  have  vainly 
sought  to  attach  a  rider  with  a  laundry  list  of  restric- 
tions to  the  Legal  Services  appropriation,  and  that  rider 
is  likely  to  be  reintroduced.  But  as  former  senator  Jere- 
miah Denton  once  put  it,  the  Legal  Services  Act  is  one 
where  the  loopholes  have  loopholes,  and  no  rider  will 
cure  that.  Legal  Services  programs  are  already  enjoined 
from  involvement  in  abortion  cases,  grassroots  lobbying, 
union  organizing,  school  desegregation  cases,  and  redis- 
tricting  cases,  with  very  little  effect. 

Indeed,  the  language  in  the  McCollum-Stenholm  rid- 
ers clearly  fails  to  address  the  problems  effectively.  Mc- 
Collum-Stenholm would  prevent  Legal  Services  pro- 
grams from  representing  convicted  drug  dealers  (they 
defend  them  prior  to  conviction  and  defend  the  "inno- 
cent" tenant  from  whose  apartment  the  drug  dealer  op- 
erates). McCollum-Stenholm  would  permit  the  farmer, 
if  he  won  in  court,  to  collect  legal  fees  from  the  program 
that  had  sued  him.  But,  not  having  the  funds  to  sustain 
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these  legal  cases  through  the  appeals  process,  the  farm- 
er typically  folds  long  before  he  is  in  a  position  to  collect 
fees.  And  he  is  likely  to  be  found  in  violation  of  some 
regulation,  even  if  it  is  no  more  than  an  unposted  sign 
or  a  torn  (by  the  worker)  screen.  The  point  is  that  insub- 
stantial violations  should  not  trigger  a  federal  lawsuit  in 
the  first  place,  destroying  ihe  livelihood  of  farmer  and 
farmworker  alike. 

Laundering  Operation 

ADDRESSING  the  real  problem  means  address- 
ing the  structure  of  Legal  Services.  In  effect,  as 
one  critic  has  pointed  out,  the  Legal  Services 
Corporation  is  a  giant  laundering  operation  that  con- 
verts federal  into  private  dollars.  Once  the  money  is  in 
the  hands  of  the  local  programs  it  is  private  money,  not 
subject  to  the  laws  governing  waste,  fraud,  and  abuse  in 
federal  agencies. 

Furthermore,  the  LSC,  whatever  the  composition  of 
the  board,  has  no  real  control  over  the  local  programs. 
Each  program  enjoys  'presumptive  re-funding,"  regard- 
less of  its  performance.  In  punishing  Evergreen  Legal 
Services,  the  Corporation  dared  do  no  more  than  admin- 
ister a  light  slap  on  the  wrist,  withholding  $35,000  of 
Evergreen's  grant.  Although  there  are  programs  where 
monitoring  staff  has  found  embezzlement,  mismanage- 
ment, and  negligence,  de-funding  a  program  is  so  oner- 
ous, and  so  expensive,  that  the  LSC  has  not  even  tried 
to  do  so  since  1986. 

The  central  problem  of  Legal  Services  lies  in  the  staff- 
attorney  system,  which  gives  power  and  control  to  the 
provider,  not  the  consumer,  of  legal  aid.  The  staff  sys- 
tem produces  clientless  lawyering,  with  Legal  Services 
attorneys  providing  for  the  needs  of  real  clients  only  in 
order  to  be  able  to  engage  in  the  core  activity  of  the  pro- 
gram, which  is  public-interest  law  in  pursuit  of  wealth 
redistribution  and  distorted  notions  of  "social  justice." 

The  only  way  to  overcome  this  central  difficulty  is  to 
restore  control  to  the  client.  The  best  way  to  achieve  this 
is  to  incorporate  funding  for  legal  aid  to  the  poor  in 
block  grants  to  the  states,  eliminating  "presumptive  re- 
funding" of  existing  programs,  de-funding  the  national 
support  centers,  and  encouraging  the  states  to  experi- 
ment with  vouchers,  mediation  programs,  co-payments, 
and  competitive  bidding.  There  are  nine  hundred  exist- 
ing legal-aid  programs  not  affiliated  with  Legal  Services 
that  could  then  seek  to  provide  more  efficient  service. 

Heretical  though  it  may  sound,  it  is  questionable 
whether  federal  funds  are  needed  to  provide  legal  aid. 
Many  Legal  Services  programs  now  receive  substantial 
sums  from  IOLTA  (Interest  on  Lawyers  Trust  Ac- 
counts), private  funds,  the  United  Way,  and  state  and 
local  governments.  In  1993  non-LSC  funding  for  Legal 
Services  programs  reached  S246  million,  compared  to 
$357  million  from  the  Federal  Government.  There  is 
also  significant  pro-bono  work  by  the  private  bar,  which 
could  be  sharply  increased  if  the  government  were  to 
offer  attorneys  tax  credits  for  pro-bono  work,  with  a  cap 
to  avoid  misuse.  Even  now,  the  extent  of  pro-bono  hours 


contributed  nationally  is  much  greater  than  generally 
recognized.  Florida  requires  attorneys  to  make  sworn 
statements  annually  on  the  number  of  pro-bono  hours 
they  have  provided.  Even  if  their  work  is  valued  mod- 
estly at  $50  an  hour,  Florida's  attorneys  alone  would  b 
contributing  over  half  a  billion  dollars. 

The  American  Bar  Association  repeatedly  asserts  that 
only  20  per  cent  of  the  legal  needs  of  the  poor  are  cur- 
rently being  met,  a  figure  parroted  by  congressmen  at 
every  hearing  on  Legal  Services.  The  Massachusetts  Le- 
gal Assistance  Corporation  conducted  a  study  which 
found  that  only  15  per  cent  of  the  need  was  being  met.  If 
so,  federal  money  would  still  be  required  to  fill  the  huge 
remaining  gap.  But  these  figures  are  based  on  highly 
questionable  data.  The  Massachusetts  study  includes 
unrecognized  legal  needs,  identified  through  questions 
as  to  whether  the  person  has  had  problems  with  roaches 
or  other  pests  or  has  not  gone  to  the  doctor  or  hospital 
because  he  could  not  afford  it.  If  the  study  is  reanalyzed 
to  identify  only  those  instances  where  there  is  a  recog- 
nized need  for  legal  aid,  the  unmet  need  falls  from 
320,000  to  7,000. 

The  unmet  need  might  dwindle  to  zero  if  alternative 
dispute-resolution  mechanisms  were  used.  In  roughly  20 
per  cent  of  their  cases,  Legal  Services  attorneys  are  su- 
ing another  branch  of  government  on  behalf  of  an  indi- 
vidual denied  a  government  benefit.  An  ombudsman 
could  handle  these  cases  more  cheaply  and  efficiently. 

A  deficit-conscious  Congress  cannot  afford  to  fund  the 
Legal  Services  Corporation.  Number-crunchers  may  see 
a  "mere"  half-billion-dollar  annual  saving  if  the  program 
were  eliminated.  But  the  financial  impact  of  Lega 
Services  is  much  greater  than  its  up-front  expenses. 
Over  twenty  years  ago,  the  Department  of  Health,  Edu- 
cation, and  Welfare  calculated  that  two  of  the  early 
Legal  Services  welfare  suits  added  $300  to  $400  million 
a  year  to  welfare  costs.  Subsequent  cases  have  added 
untold  billions.  Moreover,  unlike  entitlements,  whose 
costs  can  at  least  be  estimated  in  advance,  Legal  Serv- 
ices suits  impose  huge  unanticipated  and  hence  incalcu- 
lable costs. 

A  Republican  Congress  cannot  afford  to  maintain  the 
Legal  Services  Corporation,  for  if  it  does,  it  will  be  fuel- 
ing the  engine  that  will  bring  its  Contract  with  America 
to  a  screeching  halt.  So  certain  is  it  that  Legal  Services 
programs  will  ensnarl  congressional  reforms  in  decades 
of  litigation  that  it  can  be  considered  the  test  of  Republi- 
can sincerity  whether  the  Congress  uses  its  power  to 
eliminate  the  Legal  Services  Corporation.  If  it  fails  to  do 
so,  it  is  only  paying  lip  service  to  its  commitments, 
knowing  Legal  Services  will  undo  what  it  does. 

But  above  all,  the  poor  cannot  afford  the  Legal  Serv- 
ices Corporation.  It  uses  its  federal  war  chest  to  mire 
more  and  more  poor  people,  generation  after  generation, 
in  despair  and  dependency.  It  makes  the  poor  seeking  a 
better  life  prey  to  the  worst  elements  in  their  midst.  It 
deprives  hard-working  people  of  jobs  by  bankrupting 
their  employers  and  bypasses  the  political  process  tc 
misallocate  resources  which  could  otherwise  benefit  the 
people  it  is  supposed  to  be  helping.  □ 
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Ms.  Whitley.  I  would  also  like  to  say  one  more  thing,  Mr.  Chair- 
man, and  that  is  that  we  appreciate  the  committee's  indulgence  in 
withholding  the  names  of  some  of  our  witnesses  because  we  have 
had  serious  intimidation  problems  of  witnesses  by  LSC  programs, 
and  it  has  been  very  helpful.  There  has  been  a  great  deal  of  con- 
cern on  the  part  of  some  of  our  witnesses.  Today  has  been  the  first 
opportunity  we  have  had  to  testify  fully  and  freely  on  this  issue  in 
many  years,  and  we  appreciate  it.  Thank  you. 

Mr.  Gekas.  We  thank  you  for  thanking  us. 

And  before  we  turn  to  a  round  of  questions,  I  wanted  to  repeat 
what  has  become  a  truism  in  our  subcommittee.  The  testimony  of 
the  witnesses  have,  in  every  occasion  in  which  we  have  been  in- 
volved, in  one  way  or  another  impacted  upon  the  final  product  of 
this  committee  in  whatever  we  have  done  before.  So,  as  I  have  said 
and  will  continue  to  say,  your  testimony  is  going  to  be  considered 
and  reconsidered  before  final  legislation  is  drafted. 

Mr.  Reed.  Mr.  Chairman,  may  I  raise  a  point  of  procedure? 

Mr.  Gekas.  Yes. 

Mr.  REED.  Mr.  Chairman,  I  understand  Mr.  Berman,  who  is  a 
member  of  the  committee,  not  a  member  of  the  subcommittee,  will 
not  be  allowed  to  ask  questions.  I  would  ask  that,  in  accordance 
with  the  courtesies  extended  to  Mr.  Stenholm  and  Mr.  Taylor,  that 
he  be  allowed  to  testify.  I  believe  that  generally  it  is  the  courtesy 
of  the  committee  system,  while  not  the  rule,  to  allow  any  member 
to — particularly  a  member  of  the  committee,  to  ask  questions  in  the 
subcommittee  as  well  as  full  committee,  but  I  recognize  that  you 
have  decided  otherwise.  But  I  do  think  it  is  appropriate,  given  that 
Mr.  Stenholm  and  Mr.  Taylor  were  allowed  to  testify,  that  Mr.  Ber- 
man be  afforded  a  similar  courtesy. 

Mr.  GEKAS.  We  have  no  objection  to  receiving  the  written  testi- 
mony of  the  gentleman  if  he  has  any.  If  he  doesn't,  if  he  wants  to 
reduce  it  to  writing,  and  I  will  accord  what  has  been  offered  here, 
but  only  following  the  panels. 

I  must  proceed  with  the  next  panel  because  of  the  constraints  in 
time.  You  know  as  well  as  I  do  that  we  have  to  adjourn  by  1  o'clock 
for  full  Judiciary.  I  cannot  go  beyond — 10  seconds  beyond  1  o'clock. 

I  will  ask  the  gentleman  from  California  to  remain  and  when  we 
finish  the  round  of  questioning  and  go  into  the  next  panel  then  we 
will  see  what  time  is  remaining. 

Mr.  REED.  Mr.  Chairman,  I  must  object. 

Mr.  Gillmor  was  allowed  time.  He  was  not  listed,  I  believe,  as  a 
witness. 

Mr.  Stenholm  came,  was  allowed  to  make  statements,  to  intro- 
duce a  written  statement  into  the  record. 

Mr.  Berman  is  a  member  of  the  full  committee.  He  will  consider 
these  measures  when  it  goes  to  full  committee.  He  has,  I  think, 
material  items  that  he  can  present.  I  think  it  is  only  appropriate. 
If  we  wait  until  the  very  end — I  think  you  have  already  conceded 
that  there  will  be  no  very  end  of  this  hearing. 

Mr.  Gekas.  I  will  note  the  objection  and  remain  committed  to  the 
eventual  testimony  of  Mr.  Berman,  whether  it  be  at  the  end  of  this 
session,  if  time  permits,  or  at  the  next  hearing.  But,  at  this  time, 
we  will  proceed  with  a  round  of  questioning  of  the  panel. 
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I  have  no  questions  of  anyone.  I  reserve  the  right  to  question 
later. 

Does  the  gentleman,  Mr.  Reed,  have  any  questions? 

Mr.  Reed.  Yes,  I  do.  I  want  to  thank  all  the  witnesses  for  your 
testimony  and  for  your  presence  here  today,  and  I  have  a  few  ques- 
tions which  I  would  like  to  raise. 

First,  Ms.  Stearns,  you  indicated  that  the  Legal  Services  Cor- 
poration in  Ohio  is  representing  illegal  aliens. 

Ms.  Stearns.  Yes,  sir. 

Mr.  Reed.  Are  these  illegal  aliens  employed  by  growers  in  your 
area? 

Ms.  Stearns.  These  illegal  aliens  were,  in  fact,  employed  by  a 
grower  without  the  grower's  knowledge.  And  when  the  grower  dis- 
covered that  they  were,  in  fact,  illegal  aliens  and  tempted  to  termi- 
nate— -attempted  to  terminate  that  employment,  as  is  required  by 
law,  the  legal  services  entity,  ABLE,  became 

Mr.  REED.  As  I  understand  the  law,  and  I  will  concede  I  am  not 
an  expert,  but  the  employer  is  required  to  do  extensive  checks  be- 
fore hiring  people  to  determine  if  in  fact  they  are  not  illegal  aliens, 
and  you  have  described  something  that  arguably  could  be  a  viola- 
tion of  law  by  the  growers.  Is  that  a  fair  inference? 

Ms.  Stearns.  No,  sir.  The  grower  did,  in  fact,  complete  I-9's. 
And  then  when  the  workers  were  picked  up  by  the  police  for  fal- 
sification of  food  stamps,  when  the  food  stamp  papers  came  back 
with  the  wrong  names  and  when  Social  Security  provided  informa- 
tion indicating  that  there  were  clearly  fraudulent  Social  Security 
numbers,  such  as  those  beginning  with  a  certain  600-number  digit 
which  is  not — which  is,  in  fact,  fictitious,  the  grower  attempted  to 
take  action  in  that  regard. 

Mr.  Reed.  Do  the  legal  services  individuals  have  a  different  obli- 
gation to  verify  citizenship  than  growers? 

Ms.  Stearns.  They  have  an  obligation  not  to  represent  illegal 
aliens  as  is  provided  by  the  law. 

Mr.  REED.  And  the  growers  have  an  obligation  in  law  not  to  hire 
illegal  aliens. 

Ms.  Stearns.  That  is  absolutely  correct.  And  they  are,  more  im- 
portantly, obligated  by  the  law  not  to  continue  to  employ  persons 
who  they  subsequently  determine  are  illegal  aliens,  even  though 
they  have  valid  I-9's,  sir,  and  that  is  what  this  grower  did. 

Mr.  Reed.  But  your  point  is  that  you  tended  to  minimize  the 
grower's  obligation  but  criticize  the  Legal  Services  Corporation — 
and  I  don't  know  the  facts,  but  I  think  the  inference  of  your  com- 
ments— for  their  alleged  representation  of  illegal  aliens.  Do  you 
find  it  at  least  objectionable  that  growers  would  employ  illegal 
aliens,  even  if  they  did  fill  out  the  paperwork? 

Ms.  Stearns.  Oh,  we  found  it  very  objectionable.  That  is  why  we 
attempted  to  terminate  the  employment  immediately  upon  discov- 
ering that  the  workers  were,  in  fact,  illegals,  despite  the  false  docu- 
mentation that  had  been  provided  and  despite  the  fact  that  that 
documentation  generally  appeared  on  its  face  to  be  reasonable, 
which  is  the  clear  requirement  of  the  law,  sir. 

However,  again,  when  the  police  became  involved,  the  welfare  de- 
partment, by  virtue  of  food  stamps  and  other  facts,  it  came  to  be 
known  that  the  grower  did  not  know  at  the  time  that  the  fraudu- 
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lent  documents  were  presented,  that  is  when  the  problem  began. 
And  that  is,  in  fact,  then  when  the  grower  ran  afoul  of  the  law  be- 
cause that  was  the  first  time  that  the  grower  had  any  knowledge 
and  any  reason  to  know  that  these  workers  were,  in  fact,  illegals, 
sir. 

And  that  was  brought  to  the  attention  of  ABLE.  And  ABLE  not 
only  pooh-poohed  it  but  turned  around  and  indicated  that  that  was 
retaliation  by  the  grower  and,  further,  sued  another  government- 
funded  agency,  to  wit,  the  Ohio  Department  of  Human  Services, 
over  this  matter,  which  a  lawsuit  is  currently  pending  in  Ohio. 

Mr.  Reed.  Was  the  grower  held  at  all  liable  for  his  conduct? 

Ms.  Stearns.  No,  sir,  he  was  not.  The  INS  has  not  yet  inves- 
tigated nor  issued  a  citation. 

Mr.  Reed.  Is  that  the  only  example  that  you  can  cite  of  illegals 
working  in  your  area  of  the  country  in  produce  or  the  only  example 
of  the  Legal  Services  Corporation  representing  them?  I  mean,  is 
this  one  particular — the  only  incident  you  have  knowledge  of? 

Ms.  Stearns.  It  is  the  only  incident  I  have  knowledge  of,  that 
is  correct.  I  am  not  aware  of  any  other  illegals  that  would  be  plain- 
tiffs. 

Mr.  Reed.  So  this  was  not  a  widespread  practice  of  the  Legal 
Service  Corporation,  ABLE? 

Ms.  Stearns.  This  is  the  first  that  I  became  aware  of  it.  It  was 
my  understanding  that  ABLE  was  very  cognizant  of  not  doing  this; 
and  now  that  we  are  aware,  we  will  be  more  cognizant. 

Mr.  Reed.  Thank  you  very  much. 

Mr.  McKay,  you  have  indicated  that  your  work  has  allowed  you 
to  have  a  fairly  extensive  contact  with  the  Legal  Service  Corpora- 
tion. One  point  you  make  initially  is  that  this  farm  representation 
is  a  very  small  portion  of  what  Legal  Services  Corporation  does;  is 
that  correct? 

Mr.  McKay.  That  is  correct.  Well,  I  can  say  really  only  from  my 
experience  in  Washington  State  where  it  accounts  for,  I  think,  less 
than  3  percent  of  all  representation.  I  believe  that  is  generally  con- 
sistent with  the  overall  percentages  nationwide. 

Mr.  Reed.  My  time  is  expired.  Thank  you,  Mr.  McKay. 

Mr.  Gekas.  I  thank  the  gentleman. 

We  turn  to  the  gentleman  from  South  Carolina. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman.  Thank  you  all  for  being 
here. 

I  am  particularly  interested  in  Harry  Bell's  testimony  for  obvious 
reasons,  being  from  South  Carolina.  I  was  particularly  interested — 
Mr.  Bell,  you  hear  that  beeper  going  off?  We  have  two  subcommit- 
tee hearings  going  on  at  once.  That  is  why  you  keep  seeing  me  go 
in  and  out  of  this  back  door. 

Mr.  Gekas.  Well,  you  are  staying  here  for  now. 

Mr.  Inglis.  And  it  occurred  to  me  that — so  that  I  can  know  any 
particular  examples  that  may  arise  out  of  South  Carolina,  you  had 
some  section  of  your  testimony  you  were  unable  to  give.  Did  you 
have  some  examples  in  there  of  situations  you  can  relate  to  us 
about  where  the  Legal  Services  is  pursuing  either  political  claims 
or,  basically,  otherwise  doing  some  of  the  things  that  seem  some- 
what objectionable? 
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One  of  the  witnesses,  Ms.  Mauch,  said — I  think  it  was  her  or  it 
might  have  been  you,  Harry — saying  that  they  were  representing 
a  public  entity  that  was  suing  another  public  entity.  I  don't  know 
if  you  have  any  other  examples  of  that. 

Mr.  Bell.  That  case  is  in  California,  Congressman.  I  believe  the 
institution  is — TIP  I  believe  is  the  correct  acronym  for  the  organi- 
zation. And  there  is  the  case  there  of  one  legal  entity — one  funded 
entity  suing  yet  another  funded  entity.  If  I  can  get  back  to  the — 
it  is  the  Targeted  Industry  Partnership  program,  which  is  a  joint 
Federal  project  to  direct  labor  enforcement  resources  at  problems, 
and  we  have  got  one  entity — the  Legal  Services  suing  TIP  to — so 
it  is  one  federally  funded  entity,  publicly  funded  entity,  suing  yet 
another  publicly  funded  entity. 

Mr.  INGLIS.  Are  you  familiar  with  that  kind  of  thing  going  on  in 
our  own  State,  or  any  of  those  kind  of  political  endeavors  or 

Mr.  Bell.  I  am  not  aware  of  any  particular  case  in  South  Caro- 
lina. No,  I  am  not.  The  case  that  I  was  referring  to  about  the  indi- 
vidual who  was  supposedly  not  adequately  compensated  for  his  la- 
bors when,  in  fact,  he  was  in  jail,  was  a  Dillon  County  case;  and, 
regrettably,  in  our  attempts  to  talk  to  both  the  father  and  the  son 
who  were  involved  in  this  case  several  years  back,  they  both  are 
now  deceased  and  neither  of  the  widowers  could  remember  the  out- 
come of  that  case.  But,  literally,  they  were  sued  for  not  having  paid 
the  employee  adequately;  and  it  was  proved  that  the  employee  was 
in  jail,  I  believe  in  North  Carolina  at  the  time.  I  am  not  positive 
about  that.  But,  nonetheless,  the  offer  was,  let's  settle  it  then. 

Mr.  INGLIS.  So  this  was  a  case  actually  in  our  State  where  Legal 
Services  was  representing  somebody  who  is  in  jail 

Mr.  Bell.  Yes. 

Mr.  Inglis  [continuing].  For  wages  that  weren't  paid  while  he 
was  in  jail? 

Mr.  Bell.  While  in  jail,  yes. 

Mr.  Inglis.  Which  gives  rise  to  some  questions  of  common  sense, 
I  suppose. 

Ms.  Stearns,  I  wonder  if  you  can  tell  me — do  I  have  that  right? 
I  can't  see  through  the  glasses. 

Ms.  Stearns.  Yes. 

Mr.  Inglis.  Explain  to  me,  for  those  of  us  who  really  don't  under- 
stand much  about  the  situation  with  immigration  questions,  as  you 
were  just  describing,  could  you,  in  a  nutshell,  tell  me  what  essen- 
tially Legal  Services  does?  I  mean,  I  think  you  have  already  said 
that,  but  I  want  to  try  to  understand  because  it  is  not  something 
that  arises  that  much  in  South  Carolina.  But  tell  me  basically  what 
your  objection  is  to  what  Legal  Services  does  in  the  case  of  illegal 
immigrants. 

Ms.  Stearns.  Our  objection  is  to  their  representation  of  illegal 
aliens,  period,  which  is  clearly  contrary  to  law  and  is  clearly  pro- 
hibited activity. 

Mr.  Inglis.  So  you  have  illegal  immigrants  that  are  being  rep- 
resented by  Legal  Services.  And  what  kind  of  actions  might  they 
bring? 

Ms.  Stearns.  Your  standard  litany  of  allegations  under  the  Mi- 
grant Seasonal  Agricultural  Worker  Protection  Act,  FSLA,  the  var- 
ious Federal  statutes  which  ABLE  routinely  utilizes  to  sue  growers, 
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and,  again,  utilizing  these  statutes  to  represent  illegal  aliens  to  ob- 
tain money  from  growers  for  purported  statutory  and  other  viola- 
tions. There  are  statutory  penalties  provided  under  the  MSAWPA 
of  $500  per  violation,  and  they  attempt  to  get  this  money  for  their 
clients  who  are  turning  out  to  be  illegals. 

And,  again,  we  are — that  became  imminently  clear  in  a  recent 
case  in  1994.  And,  prior  to  that  time,  we  didn't  even  suspect  that 
they  were  representing  illegals,  but  that  was  an  admitted  fact 
brought  to  their  attention  by  the  grower  who  obtained  this  knowl- 
edge, and  then  the  knowledge  was  turned  around  to  say,  well,  then 
we  will  sue  you  for  retaliation  and  went  on  again  to  sue  the  Ohio 
Department  of  Human  Services,  another  publicly  funded  agency 
with  our  tax  dollars. 

Mr.  Inglis.  Thank  you. 

Ms.  Stearns.  Thank  you,  sir. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  written  materials  that  the  witnesses  have  pro- 
vided. I  have  made  my  way  through  most  of  the  statements  here, 
and  material,  in  addition  to  the  oral  testimony,  which  I  think,  pro- 
vides us  with  some  valuable  background.  While  some  folks  on  the 
other  side  of  the  aisle  at  our  hearings  decry  the  use  of  anecdotal 
evidence,  as  if  it  is  worthless,  I  think  the  cases  you  have  presented 
to  us  today  are  very  real  examples  of  abuses  in  the  system  and  are 
more  than  mere  anecdotes.  This  is  the  real  world,  and  this  is  the 
way  these  real  cases  have  been  handled.  Furthermore,  I  think  it 
adds  considerably  to  our  deliberations  here. 

Mr.  Tribble,  as  I  understand  it,  you  were  a  member  of  the  jury 
in  the  case  that  Mr.  Gerawan  has  discussed.  And  that  being  the 
case,  I  would  be  interested  to  know  if,  after  sitting  through  I  think 
it  was  6  weeks  of  trial,  in  your  opinion,  after  reviewing  all  of  that 
evidence  and  testimony,  was  the  damage  to  the  farm  housing  from 
neglect  or  was  it  intentional? 

Mr.  Tribble.  It  was  obvious  it  was  intentional. 

Mr.  Barr.  What  made  it  obvious? 

Mr.  Tribble.  Well,  when  a  side  of  a  toilet  has  got  a  hole  about 
this  big  in  the  side,  that  is  not  done  by  just  poor  maintenance.  It 
has  been  kicked  in  or  hit  with  a  hammer. 

Mr.  Barr.  OK,  thank  you. 

Ms.  Stearns,  I  know  there  were  some  discussions  I  think  with 
Mr.  Reed  concerning  examples  of  cases  in  which  attorneys  funded 
directly  or  associated  with  Legal  Service  Corporation  or  subsidi- 
aries have  engaged  in  representing  illegal  aliens.  You  might  be  in- 
terested to  know,  as  my  learned  colleague  on  the  other  side  of  the 
aisle,  that  we  have  seen  other  cases.  Some  of  them  were  discussed 
at  our  hearing  in  May.  I  know  that  some  folks  in  Legal  Services 
have  sent  us  letters  saying  that,  well,  the  attorneys  that  handled 
those  particular  cases  were  funded  from  other  sources  that  don't 
have  the  restrictions.  I  think  that  is  a  bunch  of  legerdemain.  And 
there  are  other  cases,  and  you  may  be  interested  to  review  some 
of  that  other  testimony. 

Ms.  Stearns.  Very  much. 

Mr.  Barr.  I  thank  the  chairman. 
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Mr.  Gekas.  I  thank  the  gentleman  for  yielding  back  his  valuable 
time  and  ours.  And  I  want  to  thank  the  panel.  Before  I  do 

Mr.  Reed.  Mr.  Chairman. 

Mr.  Gekas.  I  recognize  the  gentleman  from  Rhode  Island. 

Mr.  Reed.  Two  procedural  points.  I  would  request  that  counsel 
obtain  from  the  witnesses  citations  for  the  cases  that  much  has 
been  mentioned  here.  Mr.  Bell's  case  with  respect  to  representation 
of  the 

Mr.  Gekas.  So  ordered. 

Mr.  Reed.  And  also  I  would  ask  that  we  be  allowed  to  submit 
additional  questions  to  the  witnesses. 

Mr.  Gekas.  By  all  means.  You  mean  today? 

Mr.  Reed.  Yes. 

Mr.  Gekas.  If  the  panel  would  so  desire  and  acquiesce  here 
today,  we  will  submit  further  questions  to  you  and  ask  you  to  sub- 
mit them  to  us.  It  will  be  valuable  to  us  to  have  your  interrog- 
atories answered.. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Thank  you. 

We  thank  you  profusely  and  ask  you  to  remove  yourselves  from 
the  table  so  we  can  get  on  with  the  next  panel.  Thank  you  very 
much. 

The  next  panel:  John  Hiscox  of  Macon,  GA,  the  Macon  Housing 
Authority;  Harriet  Henson,  Northside  Tenants  Reorganization, 
Pittsburgh,  PA;  Zelma  Boggess  of  the  Charleston  Housing  Author- 
ity, Charleston,  WV;  and  Michael  Pileggi  from  the  Philadelphia 
Housing  Authority  from  Philadelphia,  PA. 

Mr.  Gekas.  We  are  right  on  schedule.  We  recognize  the  gen- 
tleman from  Georgia,  Mr.  Barr,  for  an  opening  statement. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  know  the  chairman  is  aware  of  the  fact  that  we  have 
antiterrorism  legislation  before  the  full  Judiciary  Committee,  and 
I  will  have  to  regrettably  excuse  myself  in  just  a  few  moments,  but 
I  didn't  want  to  leave  without  welcoming  Mr.  Hiscox  here  from  the 
great  State  of  Georgia.  Welcome,  sir. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  And,  with  that,  Mr.  Hiscox  can  begin  his  testimony. 

STATEMENT  OF  JOHN  H.  HISCOX,  EXECUTIVE  DIRECTOR, 
MACON,  GA,  HOUSING  AUTHORITY 

Mr.  HlSCOX.  Thank  you  very  much,  Mr.  Chairman.  I  am  de- 
lighted to  be  here. 

I  plan  to  confine  the  short  extract  from  my  prepared  remarks  to 
a  single  problem,  and  that  single  problem  is  the  representation  by 
Legal  Services  of  families  that  housing  authorities  are  attempting 
to  evict  from  public  housing  due  to  drug-related  criminal  activity. 

As  Representative  Barr  knows  from  his  prosecutorial  back- 
ground, the  crack  cocaine  epidemic  hit  public  housing  hard.  But  we 
struck  back,  at  least  in  our  housing  authority,  and  we  worked  with 
our  residents  and  resident  associations  and  local  law  enforcement, 
social  service  agencies,  et  cetera,  to  design  comprehensive  pro- 
grams, based  on  the  Justice  Department  model  of  "Weed  and 
Seed."  "Weed,"  law  enforcement  to  remove  the  thugs  from  the 
street;  and  "Seed,"  community-oriented  policing  and  social  services 
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to  strengthen  the  neighborhood  against  drugs  when  you  are  done. 
The  "Weed"  portion  involves  lease  enforcement,  including  evicting 
people  from  public  housing. 

It  is  grim  but  absolutely  necessary  work  if  we  are  going  to  have 
public  housing  neighborhoods  that  are  fit  for  human  beings  to  live 
in.  We  did  our  homework.  We  revised  our  lease.  We  revised  our 
procedures  with  input  from  our  residents.  We  even  briefed  Legal 
Services  as  to  what  was  getting  ready  to  happen. 

We  were  prepared  for  Legal  Services  to  take  some  clients,  but  we 
were  totally  unprepared  for  what  happened  next.  We  expected 
Legal  Services'  defense  if  a  housing  authority  abused  due  process 
or  if  there  was  a  serious  dispute  on  the  facts,  but  we  also  expected 
some  professional  judgment,  some  discretion,  some  recognition  that 
an  entire  low-income  neighborhood  is  victimized  when  drug  dealers 
move  in.  We  were  not  prepared  for  their  client  selection. 

Legal  services  vigorously  asserts  that,  "we  don't  represent  drug 
dealers,"  and  they  have  especially  done  so  since  the  toothless  Legal 
Services  Corporation  resolution  was  adopted  several  years  ago.  But 
it  requires  extraordinary  credulity,  credulity  that  borders  on  the 
willful,  to  believe  some  of  the  stories  of  some  of  their  clients.  It  is 
virtually  impossible  for  us  to  believe  that  Legal  Services  seriously 
swallows  whole  the  story  of  someone  who  had  a  24-hour  a  day 
drive-by  drug  market  operating  in  their  house  and  on  their  front 
porch  with  lookouts  on  the  front  and  back  porches  and  to  claim 
that  that  individual  did  not  know  the  activity  was  going  on  in  their 
house. 

We  were  not  prepared  for  the  defenses.  The  defenses  appear  to 
be  mainly  based  on  the  belief  that  everyone  is  responsible  except, 
of  course,  the  head  of  household  who  signed  the  lease.  This  also  re- 
quires Legal  Services,  and  I  suppose  a  jury,  to  make  extraordinary 
leaps  of  faith,  perhaps  even  a  willingness  to  suspend  disbelief  as — 
in  the  kind  of  case  I  just  mentioned. 

Excuse  me,  I  lost  my  place  momentarily. 

We  have  seen  a  lot  of  what  we  would  label  a  "foul  ball"  defense 
that  is  awfully  interesting,  too.  We  have  had  Legal  Services  vigor- 
ously defend  residents  whose  illegal  drug  activities  were  carried  on 
immediately  off  the  premises  of  public  housing.  In  Legal  Services' 
view,  as  long  as  a  drug  dealer  is  operating  across  the  street  from 
public  housing,  we  assume  that  they  don't  bring  their  work  home 
with  them,  not  the  drugs,  not  the  guns,  not  the  money,  et  cetera. 

In  at  least  one  case  we  have  had,  they  have  gone  to  extraor- 
dinary lengths  to  assert  this.  We  had  one  case  in  which  an  individ- 
ual was  spotted  purchasing  drugs  on  the  premises.  An  informant 
called  the  police.  The  police  tailed  the  car  through  the  public  hous- 
ing premises  to  the  perimeter,  just  off  the  public  housing  premises. 
The  tenant  was  arrested.  They  pled  guilty  to  possession  of  cocaine 
and  the  Legal  Services'  defense  said  that  there  was  no  lease  viola- 
tion because  the  arrest  took  place  off  the  premises. 

Despite  all  of  this,  we  have  prevailed  in  dozens  and  dozens  of 
cases.  In  every  single  jury  trial  we  have  had,  our  housing  authority 
has  won,  with  the  exception  of  one  hung  jury,  and  we  won  that  on 
retrial.  It  came  at  great  cost,  however,  enormous  cost. 

If  you  will  take  a  look  at  page  3  in  the  prepared  testimony,  we 
have  got  a  little  graph  for  you.  Our  Legal  Services  cost  at  the 
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Macon  Housing  Authority  went  from  approximately  a  little  bit  less 
than  $9,000  in  1987  to  over  $90,000  in  1990,  mainly  due  to  the  in- 
creased cost  of  these  evictions.  These  costs  would  break  or  intimi- 
date smaller  housing  authorities  and  do  great  damage  to  larger 
ones. 

What  is  to  be  done?  In  light  of  what  I  have  told  you — this  may 
surprise  you — but  as  a  personal  conviction,  I  believe  that  we  do 
need  to  retain  some  form  of  legal  services  assistance.  Sometimes  I 
say  that  with  a  conviction  of  a  man  who  is  asked  if  he  intellectually 
believes  in  capital  punishment,  and  he  is  standing  with  his  feet  on 
a  trapdoor  and  his  neck  in  a  noose.  But  I  still  believe  we  should 
have  some  sort  of  publicly  funded  legal  services.  The  poor  need  it. 

I  have  a  Ford  Explorer,  and  this  last  week  I  had  a  knotty  little 
warranty  problem  that  I  was  able  to  resolve  with  a  15-minute  tele- 
phone call  on  the  toll-free  hotline  to  the  factory.  The  used  car  lot 
doesn't  have  a  toll  free  number  and  the  poor  man  who  bought  his 
clunker  there  doesn't  know  where  to  start. 

Time?  Could  I  just  say  one  concluding  remark? 

Mr.  Gekas.  Quickly. 

Mr.  Hiscox.  If  it  is  to  survive,  Legal  Services  Corporation  needs 
major  structural  changes  that  would  enforce  accountability.  To  sum 
it  all  up,  I  would  say  I  have  seen  a  lot  of  people  roaming  the  halls 
in  the  last  few  days  with  a  rope  that  they  apparently  have  made 
into  a  noose.  Rather  than  hanging  Legal  Services,  I  would  suggest 
instead  the  same  rope  be  used  to  make  a  tight  collar  and  a  short 
leash. 

Mr.  Gekas.  I  thank  the  gentleman. 

[The  prepared  statement  of  Mr.  Hiscox  follows:! 
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Prepared  Statement  of  John  H.  Hiscox,  Executive  Director,  Macon  GA, 
Housing  Authority 


Good  Morning,  Mr.  Chairman,  Ladies  and  Gentlemen  of  the  committee.  Thank  you  for  the 
opportunity  to  testify  on  the  subject  of  the  re-authorization  of  the  Legal  Services  Corporation. 

My  name  is  John  Hiscox  and  I  am  Executive  Director  of  the  Macon,  Georgia  Housing  Authority. 
Although  I  am  active  in  legislative  affairs  for  the  Public  Housing  Authorities  Directors  Association 
(PHADA),  I  am  speaking  for  myself  today  and  not  for  any  other  organization.  To  the  best  of  my 
knowledge,  none  of  the  national  public  housing  organizations  have  taken  a  formal  position 
concerning  the  re-authorization  of  the  Legal  Services  Corporation. 

This  morning,  I  will  speak  primarily  to  a  single  aspect  of  the  relationship  between  Housing 
Authorities  and  Legal  Services,  the  troublesome  issue  of  Legal  Services  defense  of  public  housing 
residents  facing  evictions  from  public  housing  due  to  drug-related  criminal  activity.  In  the  main, 
my  testimony  will  be  drawn  directly  from  our  first  hand  local  experience,  although  I  also  draw 
upon  the  trade  papers,  anecdotes  from  the  industry,  news  coverage,  etc.  I  will  endeavor  to  be 
sufficiently  clear  about  the  differences. 

The  crack  cocaine  epidemic  hit  public  housing  hard.  As  recently  as  eight  years  ago,  drug-related 
crime  was  negligible  in  public  housing  in  Macon.  From  time  to  time,  street  comer  sales  of 
marijuana  would  pop  up,  only  to  be  quickly  repressed  by  the  police  as  soon  as  our  residents  made 
us  aware.  Evictions  for  criminal  activity  were  uncommon  and  all  were  handled  on  a  case  by  case 
basis. 

In  early  1987,  we  began  receiving  reports  from  the  leaders  of  our  Resident  Associations  that  gangs 
of  young  men  were  muscling  their  way  into  our  neighborhoods,  paying  or  coercing  residents  into 
allowing  them  to  operate  out  of  their  apartments.  Within  a  few  months  of  their  first  appearance, 
they  were  seemingly  everywhere.  They  weren't  hard  to  spot— trademarks  like  red  jogging  suits, 
beepers  and  BMWs  with  Florida  tags  made  that  easy  enough~but  they  proved  fiendishly  difficult 
to  get  rid  of  by  conventional  methods.  We  worked  with  the  police  and  through  the  courts  to 
generate  arrests  and  evictions  only  to  see  the  problem  pop  up  again  within  days.  We  initially 
underestimated  the  power  of  their  stock  and  trade,  crack  cocaine,  and  the  money  that  it  generates. 

By  the  end  of  1988,  it  was  not  only  obvious  that  we  were  in  war,  but  that  we  were  losing.  Several 
of  our  best  neighborhoods  were  virtually  taken  over  by  gangs  who  operated  drive-through  drug 
markets  24  hours  a  day.   Young  gunmen  paraded  their  MAC- 10s  in  broad  daylight  and  we  often 
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heard  automatic  weapons  fire.  Nor  were  the  police  immune;  two  police  vehicles  were  shot  up 
while  driving  through  our  developments  and  an  officer's  private  car  was  torched.  When  Macon's 
homicide  rate  peaked  at  42  in  1992,  approximately  20  of  the  homicides  involved  drugs  and  most 
involved  a  victim,  perpetrator  or  both  with  a  connection  to  public  housing  or  the  surrounding 
neighborhood. 

The  Macon  Housing  Authority  did  not  take  the  assault  lying  down;  we  struck  back  with  every 
asset  at  our  disposal.  We  are  a  well  managed  PHA  (HUD  certified  High  Performer)  with  a 
reputation  for  program  innovation.  We  enjoy  good  developments,  healthy  Resident  Associations, 
and  strong  ties  to  local  social  services  agencies  and  local  government.  With  their  help,  and  the 
aid  of  a  HUD  Public  Housing  Drug  Elimination  Program  grant,  we  put  together  a  comprehensive 
and  a  successful  drug  elimination  program  which  combined  resident  involvement,  aggressive  law 
enforcement,  applicant  screening,  lease  enforcement  (evictions),  drug  education,  youth 
development  and  intervention  services.  The  entire  program  was  developed  with  strong  input  and 
support  from  our  residents. 

Our  strategy  closely  paralleled  that  of  the  Justice  Department's  "Weed  and  Seed"  program.  The 
underlying  philosophy  of  Weed  and  Seed  is  that  a  community  must  first  take  back  its  streets  from 
the  criminals,  which  in  our  case  meant  both  law  enforcement  and  lease  enforcement.  We  then 
follow  through  with  community  oriented  policing  and  social  services  programming.  It  is  a  proven 
strategy  and  we  have  the  hard  data  to  prove  that  it  was  dramatically  effective  in  Macon,  Georgia. 

Now  to  the  point:  one  of  our  most  difficult  and  persistent  obstacles  to  removing  drug-related 
criminal  activity  from  public  housing  has  been  Georgia  Legal  Services.  This  surprised  us,  since 
we  had  done  our  homework  first.  With  strong  input  from  our  Resident  Associations,  we  first 
revised  our  lease  and  overhauled  our  procedures.  In  meetings  and  newsletters,  we  gave  residents 
ample  notice  of  the  policy  changes.  We  even  met  with  Georgia  Legal  Services  to  explain  the 
necessity  of  what  we  were  doing;  we  thought  the  arrests  of  3  IS  residents  in  1989  on  drug  charges 
(262  for  cocaine)  from  2,175  apartments  was  certainly  a  grave  enough  situation  to  warrant  the 
actions  we  were  taking. 

We  were  not  surprised  that  Georgia  Legal  Services  began  taking  cases,  but  that  they  pursued  them 
to  the  extreme.  As  a  matter  of  course,  they  demanded  jury  trials  and  then  prepared  for  them  as 
if  they  were  each  a  capital  case.  In  most  cases,  they  used  teams  of  attorneys,  pairing  senior  staff 
attorneys  with  aggressive  youngsters.  In  their  early  cases,  the  pre-trial  preparations  were 
gargantuan,  often  involving  fishing  expeditions  through  mountains  of  Macon  Housing  Authority 
documents  and  lengthy  pre-trial  depositions  of  Housing  Authority  staff  who  had  little  direct 
connection  to  the  case. 

The  immediate  impact  was  to  force  the  Macon  Housing  Authority  to  respond  in  kind,  at  exorbitant 
cost.  Within  a  few  months,  our  average  cost  for  bringing  an  eviction  action  for  drug-related 
criminal  activity  defended  by  Georgia  Legal  Services  jumped  from  a  few  hundred  dollars  to 
approximately  $8,000  per  case.  At  the  same  time,  we  began  to  incur  heavy  legal  expenses  for  re- 
writing the  lease,  policy  overhaul,  staff  training,  consultation  with  law  enforcement  and  other 
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related  expenses.  The  overall  annual  legal  bill  for  the  Macon  Housing  Authority  jumped  from  a 
little  less  than  $10,000  in  1987  to  over  $90,000  three  years  later,  mostly  due  to  these  cases.  This 
devours  taxpayers  funds  and  robs  our  residents  of  services. 


Legal  Fee  Expenditures  for  the  Macon  Housing  Authority 
1986-1991 


This  does  not  include,  of  course,  the  enormous  expense  to  Georgia  Legal  Services.  Their  salaries 
for  staff  attorneys  are  cheaper  than  ours,  but  their  defenses  seem  to  be  more  staff  intensive.  We 
wonder  also  about  the  opportunity  costs;  what  other  cases  could  they  have  taken  had  they  not 
squandered  such  a  lavish  investment? 

And  to  what  end?  To  date,  Georgia  Legal  Services  has  defended  dozens  of  families  in  eviction 
cases  brought  by  the  Macon  Housing  Authority  for  drug-related  criminal  activity,  resulting  in 
costly  jury  trials.  Of  these,  Georgia  Legal  Services  has  lost  every  case  but  one,  which  resulted 
in  a  hung  jury.  The  Housing  Authority  won  that  case  on  re-trial.  Fortunately  the  juries  are 
liberally  sprinkled  with  low-  to  moderate-income  and  minority  members,  sensible  people  to  whom 
the  problem  of  drugs  in  the  neighborhood  is  not  a  mere  intellectual  abstraction.  Moreover,  not 
one  single  jury  verdict  has  been  appealed. 

To  their  credit,  in  a  perverse  sort  of  way,  Georgia  Legal  Services  presses  doggedly  on.  With  each 
defeat,  they  appear  to  re-double  their  efforts.  Whether  this  is  a  result  of  professional  pride  or 
intellectual  conviction  is  hard  to  say. 

Georgia  Legal  Services  did  not  lose  these  cases  because  of  either  legal  incompetence  or  lack  of 
diligence.  Far  from  it;  Georgia  Legal  Services  attorneys  are  skilled,  resourceful,  energetic  and 
determined.  Their  problem  is  one  of  poor  judgement:  poor  judgement  in  selecting  which  clients 
are  worth  fighting  for,  poor  judgement  in  deciding  who  is  really  the  victim,  poor  judgement  in 
deciding  whose  story  to  believe.  These  poor  judgements,  which  appear  to  be  institutional  and 
rooted  in  political  philosophy,  lie  at  the  heart  of  the  conflict  between  Housing  Authorities  and 
Legal  Services. 
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Attached  for  your  reference  is  a  short  summary  of  several  cases  defended  by  Georgia  Legal 
Services.  One  characteristic  of  most  these  cases  is  that  they  required  Legal  Services  to  swallow 
their  client's  story  whole,  however  preposterous.  In  numerous  conversations  with  Legal  Services, 
they  have  asserted  repeatedly  that  they  did  not  knowingly  represent  drug  dealers.  If  Legal 
Services  actually  believed  this  in  several  of  the  cases  that  we  have  handled,  it  must  have 
approached  the  point  in  which  credulity  becomes  almost  willful. 

This  is  especially  the  case  since  the  Legal  Services  Corporation  adopted  a  resolution  asking  its 
affiliates  not  to  represent  drug  dealers.  I  played  a  small  part  in  this  decision,  meeting  several 
times  with  Frank  Keating,  then  General  Counsel  of  HUD  and  now  Governor  of  Oklahoma,  and 
Bud  Albright,  his  deputy.  Along  with  HUD,  we  met  with  the  Board  of  Directors  of  the  Legal 
Services  Corporation,  which  may  have  influenced  their  decision  to  adopt  the  resolution. 


At  this  point,  it  appears  that  the  main  effect  of  the  Legal  Services  Corporation  policy 
recommending  against  defense  of  drug  dealers  is  to  place  a  little  more  pressure  on  Legal  Services 
attorneys  to  believe  the  unbelievable  from  their  clients.  Other  than  that,  the  policy  appears  to  be 
almost  useless.  Around  the  turn  of  the  century  Ambrose  Bierce,  in  his  Devil's  Dictionary,  defined 
a  lawyer  as  "n.  One  skilled  in  circumvention  of  the  law."  Legal  Services  attorneys  are  no 
exception.  The  following  are  standard  Legal  Services  defense  tactics  in  drug-related  cases,  all  of 
which  serve  the  dual  purpose  of  evading  the  policy  and,  hopefully,  establishing  principles  that  a 
judge  and  jury  will  buy: 

•  The  head  of  household  is  not  responsible  -This  is  a  convenient  defense  since  the  female 

heads  of  household  predominate  in  public  housing  are  rarely  the  party  charged  with  dealing 
drugs.  In  an  overwhelming  majority  of  the  cases,  the  person  charged  is  a  live-in  boyfriend 
or  one  of  his  associates,  a  late  teen  or  young  adult  son,  or  someone  else  using  the 
apartment  with  the  head  of  household's  permission.  Legal  Services  portrays  the  head  of 
household  as  the  innocent  victim.  The  absurdity  of  this  argument  should  be  transparent; 
when  a  family  member  does  something  much  less  serious,  such  as  destruction  of  kitchen 
cabinets  in  the  apartment,  the  head  of  household  will  have  her  lease  canceled  if  she  refuses 
to  pay  for  the  damages.  The  lease  and  the  leasing  interview  it  perfectly  clear  that  the  head 
of  household  is  responsible  for  the  actions  of  all  family  members  and  guests. 


Sometimes  Legal  Services  goes  to  absurd  lengths  to  deny  connection  between  the  head  of 
household  and  the  party  actually  arrested.  In  the  case  of  Tabitha  Whitehead,  law 
enforcement  officers  executed  a  search  warrant  on  her  home  after  confidential  informants 
had  made  drug  buys  from  her  residence.  Ms.  Whitehead  was  not  home  when  the  search 
warrant  was  executed  but  her  boyfriend  was  arrested  with  the  drugs.  Ms.  Whitehead's 
child  was  in  his  care  at  the  time.  Ignoring  such  obvious  indicators  as  the  fact  that  Ms. 
Whitehead's  long  distance  phone  bill  to  South  Florida  numbers  was  three  times  the  size 
of  her  monthly  welfare  check,  Legal  Services  contended  that  Ms.  Whitehead  had  not 
violated  the  terms  of  the  lease  because  she  wasn't  present  at  the  time  of  the  execution  of 
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the  search  warrant.  They  further  claimed  that  the  boyfriend  was  only  an  occasional 
visitor,  a  defense  that  caused  courtroom  hysterics  when  it  was  revealed  at  the  eviction  trial 
that  he  had  been  arrested  in  the  apartment  earlier  that  same  morning  on  an  outstanding 
criminal  warrant  and  had  answered  the  doorbell  in  his  birthday  suit.  When  the  court 
stopped  laughing,  the  jury  found  for  the  Housing  Authority. 

The  head  of  household  had  no  knowledge— This  is  a  fall  back  position  from  the  above, 
arguing  that  the  head  of  household  could  not  possibly  be  held  accountable  for  actions  about 
which  she  or  he  had  no  knowledge.  It  requires  extraordinary  gullibility  on  the  part  of  both 
the  head  of  household  and  Legal  Services  to  believe,  for  example,  that  mom  has  no  idea 
where  her  unemployed  17  year  old  acquired  expensive  jewelry  and  a  beeper.  I  recall  one 
case  that  was  reported  in  the  housing  trade  papers  about  a  New  York  State  judge  who 
blocked  the  eviction  of  a  woman  whose  four  adult  children  had  each  been  arrested  several 
times  inside  her  apartment  with  the  drugs  in  their  possession.  Better  New  York  than 
Georgia. 

Macon  Housing  Authority  vs.  Una  Burke  is  a  classic  example  of  this  defense.  For  months, 
Ms.  Burke  ran  a  drug  market  from  her  apartment  with  all  the  visible  signs:  lookouts  at  the 
front  and  back  doors,  gangs  of  young  men  in  the  front  yard  and  stop-and-go  traffic  with 
transactions  taking  place  through  the  car  window.  Law  enforcement  officials  staged  a  very 
carefully  planned  bust  using  a  "wired"  confidential  informer  and  sophisticated  surveillance 
techniques.  Officers  testified  that  the  head  of  household  observed  the  entire  proceedings. 
Nevertheless,  Georgia  Legal  Services  asserted  that  she  lacked  knowledge  of  the  drug  sales 
going  on  under  her  very  nose. 

The  accused  is  not  yet  convicted— At  first  glance,  this  seems  only  fair;  after  all,  in 
America  everyone  is  presumed  innocent  until  proven  guilty.  As  a  practical  matter, 
however,  we  see  a  pattern  that  allows  individuals  with  multiple  drug  arrests  to  continue 
to  live  in  public  housing  for  months  or  even  years  after  the  first  arrest.  With  over- 
crowded prisons,  those  arrested  are  back  on  the  street  almost  immediately,  often  the  same 
day.  We  have  witnessed  many  cases  of  young  men  who  rack  up  half  a  dozen  or  more 
arrests  for  possession  with  intent  to  distribute  prior  to  the  first  case  coming  to  trial. 

Our  response  is  to  put  the  entire  matter  in  the  proper  civil  court  perspective;  we  are  not 
attempting  to  prove  to  the  court  that  a  crime  has  been  committed  but  rather  that  there  are 
serious  or  repeated  violations  of  the  lease  which  warrant  cancellation  under  its  own  terms. 
The  standard  of  proof  in  civil  court  is,  of  course,  the  preponderance  of  the  evidence  and, 
in  the  context  of  other  documentation,  arrests  are  usually  sufficient  for  sensible  jurors. 

The  crimes  took  place  off  premises—From  the  point  of  view  of  Legal  Services,  a  drug 
sale,  shooting,  etc.,  across  the  street  from  public  housing  shouldn't  count,  somewhat  a  like 
foul  ball.  This  requires  one  to  assume  that  a  drug  dealer  never  takes  his  work  (the  drugs, 
the  guns  or  the  illegal  cash)  home  with  him.  Our  legal  response,  clearly  embodied  in  our 
policies  and  leases,  is  that  the  exact  same  circumstances  (i.e.,  a  recent  drug-related 
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criminal  record)  that  would  make  a  person  ineligible  for  admission  to  public  housing  also 
make  one  ineligible  for  continued  occupancy. 

Legal  Services  sometimes  goes  to  ridiculous  lengths  to  disassociate  the  resident  from  the 
premises.  In  the  case  of  Macon  Housing  Authority  vs.  Gracie  Daniels,  a  concerned 
Housing  Authority  resident  observed  a  vehicle  containing  Ms.  Daniels  and  a  passenger  pull 
up  to  a  known  crack  house,  where  the  two  exchanged  cash  for  drugs.  The  informant 
called  law  enforcement  officers  close  by  who  tailed  the  vehicle  and  pulled  it  over  just  as 
it  left  the  neighborhood.  Ms.  Daniels  pled  guilty  to  possession  of  cocaine.  Because  Ms. 
Daniels'  vehicle  had  just  pulled  off  public  housing  property,  Legal  Services  argued  that 
the  violation  did  not  occur  on  public  housing  premises  and  therefore  did  not  violate  the 
terms  of  the  lease.  Incidently,  Legal  Services  also  attempted  to  force  disclosure  of  the 
informant,  which  would  have  certainly  resulted  in  retaliation. 

Although  it  is  not  useable  for  evading  the  Legal  Services  Corporation  policy  against  on  defending 
drug  dealers,  Legal  Services'  most  powerful  general  defense  is  to  talk  about  homelessness.  This 
defense  works  both  in  the  court  room  and  in  justifying  their  decision  to  accept  questionable  cases. 
The  argument  goes  like  this:  "Public  housing  is  a  scarce  and  very  valuable  resource.  If  you,  the 
jury,  evict  this  family  (or  if  we,  Legal  Services,  refuse  to  accept  this  case)  the  family  will  be 
homeless. " 

This  is  an  emotionally  compelling  argument,  especially  since  almost  every  family  evicted  for  drug- 
related  criminal  activity  contains  at  least  one  victim:  a  grandmother,  children,  etc.  But  on  rational 
examination,  the  argument  starts  to  fall  apart.  Residents  not  paying  their  rent,  along  with  their 
innocent  families,  are  evicted  without  fuss  though  their  offense  is  much  less  damaging  to  the 
neighborhood  than  drug-related  criminal  activity.  There  are  thousands  of  families  on  our  waiting 
lists,  all  of  whom  desperately  need  housing  and  some  of  whom  are  homeless;  surely  there  are  law 
abiding  citizens  among  them.  Finally,  we  admit  to  having  a  heart  as  well;  we  routinely  work  with 
child  and  adult  protective  service  agencies  to  secure  the  safety  and  well  being  of  dependents 
involved  in  any  type  of  eviction,  drug-related  or  otherwise. 

In  a  splendid  paradox,  Legal  Services  opposition  to  eviction  prevention  fails  miserably  as  a 
homeless  prevention  strategy.  In  many  of  the  cities  where  Legal  Services  has  enjoyed  its  greatest 
successes  in  preventing  evictions,  drug  gangs  have  made  many  public  housing  developments  all 
but  uninhabitable,  with  the  results  that  vacancies  have  sky-rocketed.  In  Chicago,  for  example, 
the  accumulated  vacancies  would,  if  aggregated  into  a  single  city,  constitute  one  of  the  ten  largest 
Housing  Authorities  in  the  country.  Certainly  there  are  other  contributing  factors-bad  design, 
inept  management,  failed  federal  policies,  etc.— but  we  still  can't  help  but  note  that  in  the  early 
1980s  the  Chicago  Housing  Authority  vacancy  rate  was  less  than  1%.  When  drug  gangs  turn 
public  housing  into  hell  holes,  even  the  homeless  and  most  destitute  turn  it  down.  Ineffective 
lease  enforcement,  whether  or  not  caused  by  Legal  Services,  contributes  to  the  effective  loss  of 
housing. 
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The  flip  side  of  this  paradox  is  that  aggressive  lease  enforcement  actually  saves  housing  and 
prevents  evictions.  As  previously  mentioned,  3 IS  Macon  Housing  Authority  residents  were 
arrested  on  drug  charges  in  1989,  of  which  262  were  for  cocaine.  As  aggressive  law  enforcement 
and  lease  enforcement  action  took  hold,  this  dropped  radically,  to  less  than  a  hundred  in  1990  and 
less  than  thirty  per  year  today.  In  close  parallel,  lease  terminations  for  drug-related  criminal 
activity  were  at  a  startling  59  evictions  during  1989,  almost  exactly  3%  of  our  non-elderly  units. 
As  our  policies  and  programs  took  hold,  this  level  also  dropped  precipitously,  to  32  in  1990  and 
8  per  year  today.  Please  notice  the  following  graphs  for  a  sense  of  the  dramatic  drop.  Incredible 
as  it  may  seem,  evictions  for  drug-related  criminal  activity  are  now  only  slightly  above  where  they 
were  before  the  advent  of  crack  cocaine,  despite  a  serious  rise  in  drug  use  in  the  city  as  a  whole. 


Drug  Arrests  of  MHA  Residents 


■  Drug  Arrests 


□  Cocaine 
Arrests 


Macon  Housing  Authority  Lease  Terminations  for  Drugs 
1989-1994 
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This  phenomenal  drop  in  evictions  occurred  despite  and  not  because  of  Legal  Services.  Public 
housing  residents  know  that  drug-related  criminal  activity  leads  to  lease  termination,  a  policy  that 
was  developed  in  concert  with  our  Resident  Associations  and  is  supported  by  an  overwhelming 
majority  of  our  residents.  Further,  a  resident  with  a  drug  problem  in  the  family  knows  (through 
aggressive  outreach,  newsletters,  community  meetings,  etc.)  that  our  Resident  Assistance  program 
is  immediately  available  to  obtain  treatment  or  other  social  services,  but  its  too  late  if  you  wait 
until  a  family  member  is  arrested  with  the  drugs  and  the  cash  and  the  guns.  This  is  analogous  to 
the  advice  that  addiction  treatment  professionals  give  to  employers  of  their  patients:  promise  to 
protect  their  jobs  if  they  receive  treatment  and  stay  straight  and  promise  job  termination  if  they 
don't.   Its  tough  love,  but  it  works. 


Finally,  I  would  like  to  speak  directly  to  the  issue  of  the  Legal  Services  Corporation  re- 
authorization. With  all  of  the  criticism  above,  one  presumes  that  I  might  argue  for  the  de- 
authorization  of  the  Legal  Services  Corporation,  as  many  have  proposed  and  many  in  my  industry 
support.  I  will  admit  to  harboring  such  thoughts  myself  from  time  to  time.  In  the  heat  of  battle, 
I  have  sometimes  felt  like  a  man  who  intellectually  believes  in  capital  punishment  but  has  his  neck 
in  a  noose  and  his  feet  on  a  trap  door. 

Nevertheless,  Legal  Services  should  continue.  Restructured  and  house  broken,  perhaps,  but  it 
should  continue.  The  principle  reason  is  need.  Although  the  term  "victim"  is  overused,  the  fact 
remains  that  many  low-income  people  are  victimized  in  our  complex  world.  They  face  a  veritable 
battery  of  consumer  problems,  credit  difficulties,  unscrupulous  landlords,  etc.  Agencies  that  serve 
the  poor,  even  mine,  confront  their  clients  with  a  bewildering  array  of  programs  and  requirements 
and  the  bureaucrats  who  run  them,  like  me,  don't  always  do  the  best  job  in  making  sure  their 
customers  get  the  help  they  need. 

Problems  that  are  merely  frustrating  for  the  middle  class  can  be  calamitous  for  the  poor.  This 
week,  I  resolved  a  knotty  little  warranty  problem  on  my  Ford  Explorer  with  a  spirited  but 
business-like  conversation  to  the  factory  on  Ford's  toll-free  hotline.  Magic  Al's  Used  Car  Lot 
doesn't  have  a  toll-free  number  and  the  man  who  bought  his  clunker  there  doesn't  know  where 
to  start.  He  does  know,  however,  that  he  may  lose  his  job  without  reliable  transportation.  He 
needs  Legal  Services. 

This  means  preservation  of  the  funding,  if  not  the  structure.  In  the  past,  it  seems  that  when 
Congress  was  dismayed  over  Legal  Services,  the  only  means  of  discipline  has  been  actual  or 
threatened  funding  cuts.  It  hasn't  worked  and  it  hurts  the  poor.  I  recommend  instead  that  core 
funding  be  maintained  at  near  current  levels,  with  future  cuts  more  or  less  in  proportion  to  the 
degree  that  all  Federal  domestic  programs  are  constricted  to  meet  budget  requirements.  Structural 
and  programmatic  changes  that  focus  Legal  Services  on  true  national  priorities  could  insure  that 
essential  services  are  maintained. 
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What,  then,  should  be  done  about  the  wretched  excesses?  For  starters,  Legal  Services 
Corporation  should  stop  trying  to  explain  them  away.  Even  if  the  horror  stories  represent  a 
relatively  small  percentage  of  Legal  Services  cases  (as  seems  to  be  the  case  locally),  I  have  read 
for  too  many  of  them  and  heard  too  many  from  people  I  trust  to  believe  that  they  don't  exist.  The 
Legal  Services  Corporation  should  stop  apologizing  for  and  instead  reasonably  discipline  the 
organizations  it  funds. 

Although  I  am  not  privy  to  any  evaluations  or  audits  of  Legal  Services  Corporation,  I  have  been 
informed  that  the  Legal  Service  Corporation  rarely,  if  ever,  imposes  serious  sanctions  on  a 
member  organization,  let  alone  drops  their  membership  or  reduces  their  funding.  If  this  is  indeed 
the  case,  it  is  surely  indefensible.  Even  with  its  well-known  problems,  HUD  from  time-to-time 
seizes  a  seriously  non-compliant  Housing  Authority,  as  in  the  case  of  Chicago  a  couple  of  weeks 
ago.  With  over  300  affiliates  and  all  those  honor  stories,  Legal  Services  Corporation  certainly 
has  a  rogue  or  two  out  there  somewhere. 

I  don't  hold  myself  out  as  an  expert  on  the  functioning  of  the  Legal  Services  Corporation,  but  all 
that  I  have  heard  and  read  points  to  severe  structural  problems.  Originally  designed  to  protect  the 
Legal  Services  Corporation  from  political  interference,  it  appears  that  their  structure  now  serves 
mainly  to  protect  them  from  accountability.  The  normal  oversight  functions  of  such  organizations 
as  the  General  Accounting  Office,  the  Office  of  Management  and  Budget  and  the  Office  of 
Personnel  Management  are  severely  constrained. 

This  weakness,  in  turn,  extends  to  their  oversight  of  their  state  and  local  affiliates.  Most  accounts 
I  have  heard  or  read  indicate  ineffectual  program  monitoring  and  inadequate  fiscal  auditing.  In 
any  event,  the  inability  or  unwillingness  of  Legal  Services  Corporation  to  ever  reduce  the  funding 
of  a  non-complying  local  affiliate  guarantees  that  they  can,  if  they  choose,  flout  Legal  Services 
Corporation  policy  decisions  and  even  statutory  prohibitions  with  impunity. 

From  an  outsider's  point  of  view,  it  sometimes  appears  that  Legal  Services  finds  the  structural 
weakness  convenient.  When  the  American  people  and  the  Congress  attempt  to  hold  the  Legal 
Services  Corporation  accountable  for  the  behavior  of  its  affiliates,  it  pleads  quite  correctly  that  it 
is  handcuffed.  What  disturbs  me  is  that  it  appears  that  there  seems  to  be  little  if  any  effort  on  the 
part  of  the  Legal  Services  Corporation  to  pick  the  lock. 

If  the  Legal  Services  Corporation  cannot  or  will  not  reform  itself,  the  Congress  should  act. 
Again,  I  do  not  hold  myself  out  as  an  expert  on  the  structuring  of  these  programs,  but  basic 
management  principles  demand  that  Legal  Services  Corporation  or  any  replacement  organization 
must  have  both  accountability  to  the  Congress  and  adequate  authority  to  demand  the  same  from 
its  affiliates.  A  bipartisan  structure  should  be  retained  in  order  to  insulate  the  structure  from 
internal  political  meddling,  but  not  from  the  legitimate  policy  direction  of  the  Congress.  With 
resources  available  to  the  poor  ever  diminishing,  it  is  important  that  every  dollar  be  applied  for 
best  effect  to  those  problems  and  priorities  mandated  by  the  people  through  their  representative 
government. 
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MEMORANDUM 


TO:  John  H.  Hiscox 

FROM:  John  T.  Mitchell,  Jr. 

DATE:  Jane  14,  1995 

RE:  Case  Studies  of  Terminations  Initiated  by  Macon  Housing  Authority  and 

Opposed  by  Georgia  Legal  Services 


Attached  are  summaries  of  seven  cases  pulled  from  the  history  of  cases 
between  the  Macon  Housing  Authority  and  various  tenants  represented  by  Georgia  Legal 
Services.  Each  case  is  presented  briefly  outlining  the  factual  basis  of  the  termination,  the 
issues  raised  by  Georgia  Legal  Services,  and  the  disposition  of  the  case.  Each  case  was 
filed  in  the  Civil  Court  of  Bibb  County  which  is  a  court  of  record  in  Georgia  subject  to 
review  by  the  Court  of  Appeals  of  Georgia  and  the  Georgia  Supreme  Court. 

To  the  best  of  my  recollection,  we  have  never  had  a  tenant  of  the  MH  A  serve 
as  a  juror.  However,  we  have  had  scores  of  former  tenants  who  are  no  longer  dependent 
on  public  housing  serve  on  several  juries.  Perhaps  the  most  common  theme  seen  by  tenants 
represented  by  legal  services  is  the  notion  that  the  tenants  under  eviction  are  victims  of 
poverty  and  the  "environment"  and  therefore  their  conduct  should  be  both  excused  and 
understood. 

One  of  the  more  memorable  moments  occurred  last  year  during  the  trial  of 
Stacey  Mann  who  was  a  resident  of  Pendleton  Homes.  During  cross  examination  of 
Michael  Colbert,  the  RSC  for  Pendleton  Homes,  the  legal  services  lawyer  kept  referring 
to  Pendleton  Homes  as  the  "project"  Finally,  Mr.  Colbert  interrupted  the  lawyer  and  said: 
"Excuse  me  sir,  we  call  it  a  neighborhood."  Mr.  Colbert's  remarks  demonstrated  the 
objective  of  the  MHA  is  to  provide  for  an  environment  that  would  be  no  different  than  any 
neighborhood  in  Bibb  County.  Fortunately,  every  jury  that  has  heard  a  case  in  Bibb 
County  believes  that  members  of  public  housing  should  have  the  same  quality  of  life  in 
their  neighborhoods. 
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MACON  HOUSING  AUTHORITY  vs.  TINA  BURKE 


FACTS: 


On  July  10,  1989,  a  "wired"  confidential  informant  was  dispatched  to 
2436  B  Street  in  Macon,  Georgia.  Officers  of  the  Bibb  County  Drug 
Squad  and  Macon  police  vice  division  had  received  reports  that  2436 
B  Street  was  a  known  apartment  for  distributing  crack  cocaine. 
Lookouts  were  posted  at  the  front  and  rear  of  the  apartment  and 
traffic  to  and  from  the  apartment  was  consistent  with  the  sale  of 
cocaine.  Officers  listened  to  and  observed  the  sale  of  cocaine  from 
the  front  yard  of  the  residence.  The  head  of  household  stood  inside 
the  screen  door  within  sight  of  the  transaction.  The  individual  dealing 
the  drugs  was  apprehended  within  minutes  in  possession  of  24 
additional  pieces  of  crack  cocaine. 


ISSUE: 


Legal  Services  contended  that  while  the  activity  was  on  the  premises 
or  in  the  common  area  of  the  unit,  the  tenant  Tina  Burke  was  not  in 
possession  of  crack  cocaine  or  cash  at  the  time  of  the  arrest  and 
therefore  had  not  violated  any  material  term  of  the  lease. 


DISPOSITION:         Jury  returned  a  verdict  for  MHA  and  granted  possession  to  the  unit 
No  appeal  filed  by  Georgia  Legal  Services. 
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MACON  HOUSING  AUTHORITY  vs.  TABITHA  WHITEHEAD 


FACTS 


On  August  26,  1989,  officers  of  the  Bibb  County  Drug  Squad  executed 
a  search  warrant  at  the  residence  of  1214  Wateroak  Court  The 
search  warrant  was  issued  after  a  confidential  informant  purchased 
crack  cocaine  from  the  residence.  During  the  search  warrant,  Tony 
McGowan  (boyfriend)  was  found  in  the  unit  with  the  child  of  Tabitha 
Whitehead.  The  head  of  household  was  not  present  at  the  time  of  the 
search.  Four  pieces  of  crack  cocaine  were  found  hidden  in  the 
kitchen  window. 


ISSUES: 


Georgia  Legal  Services  contended  that  Tabitha  Whitehead  had  not 
violated  the  terms  of  her  lease  because  she  was  not  present  at  the 
time  of  the  execution  of  the  search  warrant  Legal  Services  also 
contended  that  since  criminal  charges  were  not  brought  against  her 
individually  by  Bibb  County,  MHA  lacked  standing  to  contend  she  was 
involved  in  criminal  activity. 


DISPOSITION:         Jury  returned  a  verdict  for  MHA  and  granted  possession  to  the  unit 
No  appeal  filed  by  Georgia  Legal  Services. 
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MACON  HOUSING  AUTHORITY  vs.  GRACIE  DANIELS 


FACTS: 


A  concerned  resident  of  MHA  was  equipped  with  law  enforcement 
communication  equipment  and  radioed  law  enforcement  officers  with 
the  Bibb  County  Drug  Squad.  Informant  observed  a  vehicle  (with 
Grade  Daniels/passenger)  pull  up  to  a  known  crack  cocaine  house  and 
exchange  cash  for  drugs.  A  description  of  the  vehicle  was 
communicated  to  law  enforcement  officers  close  by  who  tailed  the 
vehicle  and  pulled  it  over  as  it  pulled  out  of  the  neighborhood.  A  law 
enforcement  officer  observed  Grade  Daniels  exit  the  passenger  side 
of  the  vehicle  and  twist  her  leg.  Officer  ordered  Ms.  Daniels  to  hold 
her  position  and  a  powder  substance  was  found  on  the  ground  and  on 
the  sole  of  her  shoe.  The  substance  was  tested  and  was  positive  for 
crack  cocaine. 


ISSUES: 


Georgia  Legal  Services  contended  that  Ms.  Daniels  was  not  in 
possession  of  crack  cocaine.  In  the  alternative,  Legal  Services  argued 
that  the  violation  did  not  occur  on  public  housing  authority  property 
and  therefore  did  not  violate  the  terms  of  the  lease. 


DISPOSITION:  In  the  criminal  case  prosecuted  by  the  county,  Grade  Daniels  pled 
guilty  to  possession  of  cocaine  and  subsequently  moved  from  the 
unit.1 


1  During  the  eviction  case,  Legal  Services  unsuccessfully  attempted  to  force  MHA  to 
disclose  the  identity  of  the  neighbor  who  reported  the  offense.  The  neighbor  was  credited 
with  assisting  in  25  drug  related  arrests. 
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MACON  HOUSING  AUTHORITY  va,  PATRICIA  OSBORNE 

FACTS:  MHA  received  reports  that  crack  cocaine  was  being  sold  from  the 

residence  of  1755  Swan  Drive.  On  September  17.  1990,  undercover 
officers  purchased  crack  cocaine  outside  the  back  door  of  1755  Swan 
Drive.  The  sale  was  made  by  Germaine  Scott  who  was  visiting  his 
Aunt  Patricia  Osborne.  The  drug  dealer  Scott  intentionally  exchanged 
the  cocaine  for  cash  outside  the  four  walls  of  the  unit  Officers 
observed  the  dealer  retrieve  the  cocaine  from  inside  the  residence. 
During  the  execution  of  a  subsequent  search  warrant  no  cocaine  was 
found  in  the  unit 

ISSUES:  Georgia  Legal  Services  contended  that  Germaine  Scott  was  not  a 

named  tenant;  sold  crack  cocaine  outside  the  unit;  and  that  the  head 
of  household  while  present  was  not  an  active  participant  in  the  sale  of 
cocaine;  and  contended  there  was  no  evidence  of  actual  knowledge  of 
the  sale. 

DISPOSITION:         Jury  returned  a  verdict  for  MHA  and  granted  possession  to  the  unit 
No  appeal  filed  by  Georgia  Legal  Services. 
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MACON  HOUSING  AUTHORITY  vs.  ANNIE  D.  BROWN 


FACTS: 


Oo  October  31,  1990,  three  armed  males  pulled  up  in  a  vehicle  in 
front  of  536  Short  Street  and  jumped  out  of  the  vehicle  and  opened 
fire  on  David  Brown,  Jr.,  David  Brown,  III,  and  two  other  adults  who 
were  sitting  on  the  front  porch  along  with  a  two-year  old  child.  David 
Brown,  ITI  was  hit  in  the  leg.  During  treatment  in  the  emergency 
room,  28  pieces  of  an  unknown  substance  fell  from  his  pants  in  a 
plastic  bag.  Subsequent  investigation  revealed  that  David  Brown,  III 
had  been  holding  himself  out  as  a  drug  dealer  for  the  "Florida  Boys" 
and  was  selling  chopped  almonds  as  cocaine.  The  almonds  were 
identical  in  cut  and  size  to  $10  pieces  of  crack  cocaine.  In  addition, 
a  witness  was  located  that  testified  that  David  Brown,  III  was  bragging 
about  selling  crack  cocaine  for  the  "Florida  Boys".  Apparently,  the 
"Florida  Boys"  took  offense  to  the  effect  on  their  reputation  of  the 
sale  of  "counterfeit  drugs." 


ISSUES: 


Georgia  Legal  Services  contended  that  no  crime  had  been  committed 
as  David  Brown,  III  was  simply  carrying  around  a  bag  of  almonds  he 
enjoyed  snacking  on  from  time  to  time.  Legal  Services  also  contended 
that  Annie  Brown  had  no  actual  knowledge  of  her  son's  conduct 


DISPOSITION:  The  first  trial  ended  in  a  mistrial  when  a  single  juror  refused  to 
terminate  a  lease  and  evict  a  tenant  A  second  trial  was  held  and  a 
jury  returned  a  verdict  for  MHA  and  granted  possession  to  the  unit 
No  appeal  ffled  by  Georgia  Legal  Services.1 


'David  Brown,  HI  was  shot  to  death  at  the  age  of  16  one  year  later.) 
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MACON  HOUSING  AUTHORITY  vs.  ENGA  SCOTT 


FACTS: 


On  June  30,  1994,  Shon  Scott,  who  was  a  named  tenant  on  the  lease 
of  Enga  Scott,  was  arrested  for  trafficking  cocaine.  At  that  time,  Mr. 
Scott  was  observed  leaving  a  known  crack  cocaine  house  two  blocks 
from  his  neighborhood.  The  home  was  under  surveillance  by  the  Bibb 
County  Drug  Squad.  Mr.  Scott  was  tailed  and  pulled  over  roughly 
two  to  three  blocks  from  his  home  with  a  co-defendant  Mr.  Scott  was 
charged  with  possession  of  33  pieces  of  crack  cocaine  with  intent  to 
distribute.  He  was  also  charged  with  possession  of  a  firearm  during 
the  commission  of  a  felony.  He  was  also  in  possession  of  a  beeper. 
Mr.  Scott  pled  guilty  to  possession  of  cocaine  with  intent  to  distribute. 


ISSUE: 


Georgia  Legal  Services  contended  that  the  activity  did  not  violate  the 
terms  of  the  lease  because  Mr.  Scott  was  not  apprehended  on  public 
housing  authority  property.  Legal  Services  also  contended  that  Enga 
Scott  did  not  have  actual  knowledge  of  her  son's  conduct  before  he 
was  arrested. 


DISPOSITION:         Jury  returned  a  verdict  for  MHA  and  granted  po'session  to  the  unit 
No  appeal  filed  by  Georgia  Legal  Services. 
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Mr.  Gekas.  Ms.  Henson. 

STATEMENT  OF  HARRIET  HENSON,  EXECUTIVE  DIRECTOR, 
NORTHSIDE  TENANTS  REORGANIZATION 

Ms.  Henson.  Good  afternoon.  My  name  is  Harriet  Henson,  and 
I  am  the  executive  director  of  the  Northside  Tenants  Reorganiza- 
tion, which  is  a  333-scattered-site  section  8  development  in  the 
north  side  of  Pittsburgh,  four  neighborhoods,  and  our  tenant  coun- 
cil, NTR,  represents  north  side  properties. 

I  have  already  given  you  my  prepared  text.  I  would  also  like  to 
enter  in  for  the  record  a  report  that  was  given  that  was  done  on 
that  organization  by  the  American  Alliance  for  Rights  and  Respon- 
sibilities, this  report  here,  which  talks  about 

Mr.  Gekas.  Without  objection,  we  will  accept  that  for  the  record. 

Ms.  Henson.  Thank  you. 

[The  information  follows:] 
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NEIGHBORHOOD  LEGAL  SERVICES  AND 
TENANT-SUPPORTED  EVICTIONS: 

RECONCILING  TENANT  ADVOCACY  AND  SAFE  COMMUNITIES 
IN  LOW-INCOME  HOQSING  IN  PITTSBURGH 


A  Report  By 

Roger  L.  Conner  and  Rob  Teir 

The  American  Alliance  for  Rights  &  Responsibilities 

November  1994 
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NEIGHBORHOOD  LEGAL  SERVICES  AND 

TENANT-SUPPORTED  EVICTIONS: 

RECONCILING  TENANT  ADVOCACY  AND  SAFE  COMMUNITIES 

IN  LOW-INCOME  HOUSING  IN  PITTSBURGH 


I.  Introduction 

The  American  Alliance  for  Rights  and  Responsibilities  (AARR)  provides  legal 
and  technical  assistance  to  grass-roots  civic  and  community  organizations  around  the  country.  In 
the  past,  we  have  helped  grass-roots  organizations  deal  effectively  with  such  community 
problems  as  open-air  drug  markets,  excessive  noise,  illegal  alcohol  sales,  encampments  in  urban 
parks,  and  aggressive  panhandling.  We  have  also  provided  technical  assistance  to  public  and 
privately-owned  housing  developments  confronting  open-air  drug  markets  and  similar  crime 
problems.  These  efforts  follow  our  publication  of  The  Winnable  War:  A  Community  Guide  to 
Eradicating  Street  Drug  Markets,  a  handbook  which  is  used  by  over  1 0,000  citizens  groups  and 
local  governments  across  the  United  States. 

The  Northside  Tenants  Reorganization  (NTR),  a  tenants  group  at  a  public-assisted 
housing  development  in  Pittsburgh,  and  a  resident-owned  developer/manager  of  a  neighboring 
low-income  housing  development  NTR  requested  our  assistance  in  their  efforts  to  remove  drug 
dealers  and  other  dangerous  tenants  from  their  low-income  housing  units. 

NTR  has  assumed  substantial  responsibilities  in  the  management  of  the  first 
development,  with  a  goal  of  eventual  ownership.  In  addition,  it  has  purchased  and  renovated 
additional  homes,  which  are  sold  or  leased  to  its  members.  In  both  endeavors,  NTR  has  provided 
low-income  residents  with  opportunities  for  home  ownership,  greater  residential  services,  and 
empowerment.  It  has  also  taken  an  active  role  in  improving  neighborhood  safety. 

NTR  views  the  removal  of  threats  to  law-abiding  residents  as  a  necessary  element 
in  its  neighborhood  revitalization  efforts.  Yet,  its  leaders  told  us  that  removing  dangerous  and 
irresponsible  tenants  was  becoming  increasingly  difficult,  and  that  the  greatest  impediment  to 
their  progress  towards  a  safe  neighborhood  was  Neighborhood  Legal  Services  (NLS),  the  local 
legal  aid  provider. 

NTR  perceives  Neighborhood  Legal  Services  as  a  threat  to  the  tenants 
organization  because  NLS  stands  in  the  way  of  NTR's  efforts  to  insist  upon  and  enforce 
standards  of  responsible  conduct,  and,  when  necessary,  remove  residents  who  pose  a  threat  to 
their  neighbors.  According  to  both  NTR  and  the  owner  of  the  development,  NLS  has  created  a 
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sense  of  impunity  for  those  engaging  in  a  plethora  of  harmful  conduct,  including  drug  trafficking 
and  drug  use. 

The  identification  of  the  local  legal  aid  society  as  an  obstacle  to  community- 
building  in  a  low-income  housing  development  seemed,  at  first,  surprising  and  ironic.  Legal  Aid 
was  established  to  help  impoverished  residents  such  as  those  that  comprise  NTR.  Furthermore, 
NLS  represented  the  residents  of  this  same  development  in  a  successful  lawsuit  against  the 
Department  of  Housing  and  Urban  Development  (H.U.D.)  over  substandard  conditions  in  the 
housing  units  in  the  early  1 980s. 

The  AARR  agreed  to  conduct  an  assessment  of  the  NTR's  concerns,  and  to  make 
recommendations  aimed  at  assisting  the  organization  in  its  efforts  to  maintain  a  safe  community. 

As  part  of  our  assessment,  we  visited  the  development  on  three  occasions, 
interviewed  NTR  leaders,  NLS  attorneys,  civic  leaders,  police  officers,  and  other  providers  of 
low-income  housing  in  Pittsburgh.  We  also  conducted  library  research,  including  studies  on 
crime  in  subsidized  housing  developments,  and  solicited  the  views  of  prominent  lawyers  and 
community  leaders  in  Pittsburgh.  Our  review  provided  insight  as  to  the  nature  of  NTR's  conflict 
with  NLS,  the  effect  of  NLS'  actions  on  the  safety  of  residents,  and  how  the  disagreement  might 
be  resolved. 

This  report  describes  the  ownership,  management  structure,  and  history  of  these 
low-income  housing  developments.  It  then  sets  forth  NTR's  policies  and  approaches, 
highlighting  the  points  of  contention  with  NLS.  It  outlines  NLS'  legal  and  client-selection 
strategies,  and  sets  forth  avenues  for  change,  reconciliation,  and  improved  neighborhood  safety. 

Based  upon  this  review,  we  concluded  that: 

*  NTR's  concerns  with  regard  to  NLS  are  legitimate  and  pressing.  NLS'  willingness 
to  defend  clients  who  present  a  threat  to  their  neighbors  increases  the  level  of  fear  and 
intimidation  in  low-income  housing,  and  is  an  obstacle  to  NTR's  efforts  to  improve  the  lives  of 
its  member-residents. 

*  The  potential  conflict  between  the  interests  of  one  low-income  person  and  a 
community  of  low-income  tenants  has  not  been  addressed  by  NLS,  because  it  has  not  yet  been 
acknowledged. 

*  NLS  has  not  taken  steps,  initiated  by  other  legal  service  providers  across  the 
country,  that  take  the  community's  interest  into  account  in  making  client  selection  and  legal 
strategy  decisions. 
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*  NLS'  willingness  to  defend  tenants  who  pose  a  threat  to  their  neighbors  could 

discourage  potential  housing  suppliers  from  entering  or  remaining  in  the  housing  market,  and 
leaves  potential  clients  without  legal  services. 

NLS'  actions  and  successes  prevent  an  effective  eviction  remedy,  which  all  rental 
housing  providers  need  to  protect  themselves  and  other  tenants.  Even  the  best  tenant  screening 
programs  will  yield  tenants  who  are  irresponsible,  and  even  the  most  cooperative  tenants  may 
have  family  members  or  guests  who  are  a  source  of  harm  to  the  community.  Here,  both  the 
owner  of  the  development  where  NTR  is  the  tenants  group  and  NTR  are  trying  to  prevent  the 
community  from  backsliding  into  isolation,  dilapidation,  and  higher  crime  rates. 

NTR  and  NLS  need  not  be  antagonistic.  Their  ultimate  goal  is  the  same:  to  assist 
low-income  residents.  With  an  eye  towards  tenant  security  and  encouraging  tenant  management, 
an  honest,  open  re-examination  of  legal  strategies  and  client  selection  criteria  should  be  made  by 
NLS.  We  are  confident  that  such  an  examination  will  lead  to  changes  that  will  preclude  the  use 
of  NLS'  limited,  valuable  resources  on  representations  that  are  inimical  to  community  safety. 
The  vitality  of  a  dynamic  example  of  empowerment  in  a  revitalizing  urban  neighborhood  is  at 
stake. 


H.  Two  Northside  Housing  Developments 

A.        Location  and  Condition 

Northside  Properties  is  a  large,  non-contiguous  group  of  housing  units  in  the 
Northside  of  Pittsburgh.  The  development  is  spread  out  over  a  five  square  mile  area,  in  the 
Califomia-Kirkbride,  Perry  South,  Perry  North,  and  Central  Northside  neighborhoods.  These 
homes  are  approximately  one-to-two  miles  north  of  the  Allegheny  River  and  downtown 
Pittsburgh.  The  development  is  "Section  Eight  Housing;"  that  is,  it  is  privately  owned,  although 
rents  are  subsidized  by  the  federal  government  for  its  low-income  residents. 

The  development  consists  of  330  homes.  NTR  estimates  that  the  combined 
population  of  these  homes  is  2,500. 

Brighton  Place  is  a  group  of  34  non-contiguous  houses,  marketed  for  sale  and  rent 
to  low-income  residents.  It  is  located  in  Pittsburgh's  Califomia-Kirkbride  neighborhood.  These 
units  are  owned  by  a  partnership  that  includes  NTR  and  a  private  developer.  NTR  developed 
Brighton  Place  to  provide  an  opportunity  for  home-ownership  while  pursuing  greater  tenant 
control  at  Northside  Properties. 

The  neighborhoods  surrounding  both  developments  are  filled  with  row  houses, 
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some  of  which  have  the  appearance  ofVictorian  Townhouses.  Northside  Properties  and 
Brighton  Place  units  are  uniformly  in  good  physical  condition.  The  surrounding  homes  vary  in 
their  condition,  ranging  from  recently  renovated  houses  to  battered  shells. 

Until  this  year,  there  were  no  retail  stores  in  the  Califomia-Kirkbride  area.  The 
stores  that  were  once  there  were  destroyed  in  the  1 968  riots,  and  were  neither  replaced  nor 
rebuilt.  The  closest  businesses,  including  a  grocery  store  and  a  McDonald's,  were  about  one  mile 
away.  This  year,  a  Rite  Aid  pharmacy  opened  in  the  neighborhood,  an  event  seen  as  a  sign  of 
commercial  confidence  in  the  renovation  of  the  area. 

The  area  has  experienced  some  gentrification,  and  many  people  we  spoke  with  see 
the  area  as  constantly,  but  slowly  improving.  Some  homes  in  the  area  can  fetch  a  selling  price  of 
$150,000,  and  the  rental  market  is  considered  strong.1  Half  of  the  housing  units  are  owner- 
occupied.  The  gentrification,  however,  appears  to  be  in  nearby  Northside  areas,  particularly  the 
"Mexican  War  Streets,"  rather  than  on  the  streets  where  Northside  Properties  or  Brighton  Place 
units  are  located. 

The  residents  of  Califomia-Kirkbride  and  most  of  the  surrounding  neighborhoods 
are  very  diverse.  They  include  whites  and  blacks,  married  and  single  people,  gays  and 
heterosexuals.  The  residents  of  the  two  developments  are  more  homogenous  than  residents  of 
the  area  generally,  both  in  terms  of  race  and  income.  They  were  described  by  NTR's  President  as 
"very  low  income."  25-30%  of  the  residents  are  under  the  age  of  15;  95-98%  of  the  residents  are 
African- American  (the  neighborhood  figure  is  67%;  the  city  of  Pittsburgh  is  26%  African- 
American).2 

The  median  household  income  in  the  neighborhood  is  the  same  as  that  in  the  city: 
$20,000.  The  per  capita  income,  though,  is  lower:  $10,300  compared  to  $12,580  for  all  of 
Pittsburgh.  At  the  same  time,  the  median  home  value  is  roughly  half  of  the  city  average;  rents 
are  about  25%  lower. 

Forty-two  percent  of  the  people  in  the  neighborhood  are  in  poverty,  37%  of  the 
families.  Unemployment  in  the  neighborhood  is  high  (14.6%),  education  levels  low  (35%  did 
not  complete  high  school).3 


The  median  rent  in  the  neighborhood  is  $225. 

In  1980.  the  Black  population  of  the  neighborhood  was  71% 

The  residents  in  the  neighborhood  have  been  there  for  a  long  rune.  A  full  70%  have  lived  in  their  current  homes  for  five  years  or  more,  which  is 
10%  higher  than  the  city  average. 
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Thirty-nine  percent  of  the  neighborhood  households  include  related  children 
under  18  years  of  age.  However,  only  25%  of  these  households  include  a  married  couple.  (The 
city-wide  figures  are  26%  and  56%,  respectively). 


Appendix  A 


The  demographics  for  the  neighborhoods  where  Northside  units  are  set  forth  in 


B.         History  of  NTR  and  Northside  Properties 

NTR,  the  tenants  association  at  Brighton  Place,  was  organized  in  1979,  and  has 
been  active  since  1983.  Harriet  Henson  has  been  the  association's  Executive  Director  since  April 
2,  1984.  NTR  is  an  incorporated  not-for-profit  organization,  with  a  Board  of  Directors  elected  by 
residents. 

The  units  constituting  Northside  Properties  were  brought  under  one  organizational 
umbrella  in  1970  by  a  non-profit  organization  called  Northside  Christian  Housing  (NCH).  NCH 
reportedly  lacked  management  experience,  began  with  very  little  capital,  and  quickly  ran  into 
trouble.  Its  problems  were  fueled  by  expenses  that  were  higher  than  expected,  particularly  its 
utility  bills.  NCH  eventually  defaulted  on  its  mortgage,  which  was  HUD  insured. 

HUD  ran  the  property  for  two  years  as  a  mortgagee-in-possession,  and  then  took 
over  the  property  as  an  owner  in  1981 .  According  to  Ms.  Henson,  HUD  acted  like  a  "slum 
landlord,"  and  appeared  to  be  indifferent  to  the  concerns,  needs,  and  wishes  of  the  residents. 
NLS  shares  this  view,  noting  that  HUD  did  not  put  any  money  into  the  development  for 
improvement  or  upkeep.  The  lack  of  attention  and  resources,  coming  on  the  heels  of  the 
mismanagement  of  the  former  owner,  led  to  rapid  deterioration  of  the  units. 

In  1982,  with  NLS  as  their  counsel,  the  residents  of  the  development  brought  a 
class-action  lawsuit  against  HUD  in  federal  district  court.  During  one  day  of  the  trial,  the  Judge 
moved  the  proceedings  to  the  development,  to  get  a  closer  look  at  the  conditions  there.  The 
tenants  won  the  suit,  which  resulted  in  a  court  order  requiring  HUD  to  perform  specified  repairs. 

The  repairs  mandated  by  the  court  were  performed,  resulting  in  substantial 
improvement  in  the  condition  of  the  units.  Afterwards,  HUD  put  the  property  up  for  sale.  In 
1982,  the  properties  were  turned  over  to  Northside  Associates,  a  division  of  Tom  Mistick  & 
Sons,  Inc.,  a  local  construction  company.  Northside  Associates  then  created  Northside  Properties 
as  a  division  to  operate  these  units.  At  that  time,  the  county  health  department  performed  a  unit- 
by-unit  inspection  of  the  development,  and  certified  that  the  units  were  in  compliance  with 
applicable  codes. 
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Even  more  work  was  performed  once  Northside  took  over.  Northside  Properties 
received  $9.8  million  in  HUD  funds  to  rehabilitate  the  houses,  in  addition  to  receiving  Pittsburgh 
rehabilitation  bond  funds. 


C.         Ownership  and  Management  of  Northside  Properties 

1 .  A  Publicly-Assisted  Housing  Development 

Northside  Properties  is  a  privately-owned  development.  The  residents  pay  rent 
directly  to  their  landlord,  Northside  Associates.  That  rent  is  supplemented  by  the  federal 
government,  through  the  Department  of  Housing  and  Urban  Development.  The  subsidy  is 
administered  by  the  Pittsburgh  Housing  Authority.  The  residents  remain  responsible  for  their 
portion  of  the  rent,  and  face  eviction  if  that  portion  is  not  paid. 

2.  Towards  Tenant  Management 

NTR  wants  to  take  over  the  management,  and  eventually  the  ownership,  of  many 
or  all  Northside  Properties  units.  In  tenant  take-overs  of  publicly-owned  housing,  all  that  is 
needed  is  a  tenants  group  ready  to  assume  management  responsibilities  and  a  decision  by  the 
federal  government  and  the  local  housing  authority  to  relinquish  control.  With  public-assisted 
housing,  on  the  other  hand,  there  is  a  private  owner  with  a  profit  motive.  The  NTR  units  make 
money  for  Mistick,  and  therefore  it  will  relinquish  title  only  when  and  if  NTR  raises  enough 
money  to  buy  out  its  interest  NTR  has  set  out  to  do  just  that. 

Under  NTR's  management/ownership  plan,  residents  of  the  units  will  be  both 
shareholders  in  the  tenant-owned  corporation  and  lessees  of  the  corporation  (much  like  a 
cooperative  apartment  building). 

When  we  the  AARR  was  first  contacted  by  NTR,  the  goal  of  the  tenants  group 
was  to  assume  ownership  of  the  entire  Northside  development.  Since  then,  it  has  modified  its 
focus  and  its  goal.  NTR  now  seeks  a  phased  take-over  of  the  Northside  units,  and  recognize  that 
they  may  not  acquire  all  of  them.  Its  current  plan  calls  for  purchasing  101  Northside  units,  which 
will  be  added  to  the  units  they  own  at  Brighton  Place. 

The  change  in  plans  was  driven  by  the  opportunity  for  NTR  to  join  in  a 
partnership  to  purchase  and  rehabilitate  its  own  units.  Additionally,  some  Northside  Properties 
residents  have  no  interest  in  tenant  management  or  tenant  ownership.  NTR  is  willing  to  leave 
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these  residents  as  tenants  of  Mistick.4  Moreover,  NTR  would  prefer  to  take-over  the  units  in 
California-Kirkbride  (which  brings  geographic  proximity,  and  is  where  the  residents  most 
supportive  of  NTR  live).  Finally,  a  partial  (rather  than  complete)  purchase  of  the  Mistick  units 
would  make  NTR  financially  more  stable,  while  a  buy-out  of  all  Northside  units  spreads  their 
capital  thinly.5 

NTR  pursues  the  goal  of  becoming  home  owners  and  assuming  control  with 
confidence  and  tenacity.  They  were  loyal  and  strong  proponents  of  former  HUD  Secretary  Jack 
Kemp's  tenant  management  program.    While  visiting  Pittsburgh  to  show  his  support  for  the  work 
NTR  was  doing,  and  in  testimony  before  Congress,  Kemp  called  NTR  "a  nationwide  model  of 
tenant  management  initiatives." 

3 .  Current  Management  Structure  at  Northside  Properties 

While  pursuing  the  goal  of  tenant  management  for  the  future,  NTR  has  been 
actively  involved  in  the  running  of  Northside  Properties  today. 

NTR  has  the  responsibility  for  screening  prospective  tenants,  and  approving 
evictions  in  all  breach  of  lease  cases  (that  is,  in  all  eviction  cases  except  those  brought  for  failure 
to  pay  rent).  NTR  is  also  actively  involved  in  providing  security,  addressing  resident  complaints, 
counselling  new  residents,  interfacing  with  the  local  police,  and  other  day-to-day  operational 
tasks  of  the  development.  In  all  aspects  of  management,  the  owner  is  actively  cooperating  with 
NTR.  Indeed,  it  would  be  surprising  if  the  owner  made  any  decision  affecting  the  lives  of 
tenants  at  the  development  without  first  consulting  -  and  getting  the  approval  of-  NTR. 

NTR's  prominent  management  role  enables  tenants  to  have  an  active  voice  in 
decisions  that  directly  affect  their  living  conditions,  and  allows  them  a  measure  of  self- 
governance  rare  in  rented  housing,  whether  private  or  public.  NTR's  duties  also  place  a  large 
measure  of  responsibility  on  the  tenants,  helping  them  attain  the  expertise  that  ownership  will 
require.  To  rise  to  the  challenge,  NTR  has  sent  dozens  of  tenants  to  resident  management 
training  seminars. 

NTR's  active  role  in  governance  of  Northside  Properties  development  also  greatly 
increases  the  chances  that  the  residents  will  achieve  their  goal  of  a  safe  and  secure  community. 


Not  ill  of  the  NTR  residents  will  be  owners    There  was  an  open  window  for  residents  lo  "buy-in"  10  the  cooperative.  Only  about  a  fifth  of  the 
residents  made  the  SSOO  investment  Those  that  did  not  do  so  may  end  up  as  tenants  of  a  cooperative  owned  and  run  by  their  neighbors.  These  tenants  are  at  nsk 
when  the  current  HUD  subsidy  expires  in  1998    If  these  Section  Eight  status  is  not  continued,  and  they  are  not  home-owners,  they  may  be  forced  out  of  their 
residences. 

It  is  possible,  though,  that  HUD  will  insist  upon  a  complete  buy-out  of  the  units  owned  by  Mi  stick  as  a  condition  of  retaining  the  Section  Eight 
certification  for  the  development.  This  would  presumably  encourage  both  Mistick  and  NTR  to  come  to  an  agreement  to  sell  all  of  Northside  Properties. 
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By  cooperating  together,  NTR  and  Mistick  increase  the  resources  that  are  brought  to  bear  on 
problems  of  drug  dealing  and  drug  use,  violence,  and  disorder. 

NTR  anticipates  continuing  in  this  active  management  role,  while  pursuing  the 
purchase,  rehabilitation,  and  operation  of  Brighton  Place.  The  arrangement  worked  out  between 
Mistick  and  NTR  represents  a  remarkable  partnership  between  tenants  and  owners.  The 
cooperation  between  the  two  provides  a  model  for  similar  development  around  the  country. 


D.        Renovation  Projects 

As  noted,  in  addition  to  its  management  tasks  in  partnership  with  NTR  NTR  is 
also  engaged  in  a  substantial  project  to  purchase  and  renovate  other  low-income  housing  stock  in 
California-Kirkbride.  The  first  phase  of  the  project  involved  the  redevelopment  of  34  units, 
which  have  been  completed  and  are  occupied.  Thus  far,  NTR  has  raised  $4.5  million  from 
government  sources,  foundations,  banks,  and  investors  (who  are  eligible  for  tax  credits). 

Phase  II  of  the  renovation  project  is  expected  to  add  200  units,  which  will  be 
purchased  individually.  Many  of  these  homes  are  tax  delinquent,  and  most  have  absentee 
landlords.  The  units,  in  both  phases,  are  known  as  Brighton  Place.  Some  of  these  units  are  over 
3,000  square  feet,  and  many  have  four  bedrooms. 

These  houses  will  be  initially  owned  by  NTR  in  partnership  with  McCormick- 
Barron  Associates.  The  partnership  retains  NTR  as  the  on-site  manager.  Thus,  while  NTR  is 
actively  involved  in  the  management  of  Northside  Properties,  it  is  the  manager,  and  investor,  at 
Brighton  Place. 

Brighton  Place  residents  will  include  owners  (members  of  the  cooperative), 
renters  (tenants  of  the  cooperative),  and  those  in  lease-to-own  arrangements. 

NlK's  plans  do  not  stop  with  Northside  units  or  the  current  234  units  of  Brighton 
Place.  NTR  also  hopes  to  purchase  101  lots  that  are  currently  vacant,  which  are  also  located  in 
California-Kirkbride.  Its  plan  is  to  build  additional  houses  on  these  lots,  and  sell  them  at  prices 
affordable  to  low-income  residents. 

In  addition  to  renovating  buildings,  NTR  has  been  active  in  assisting  residents  in 
other  areas.  NTR  tries  to  hire  residents  for  its  contracted  work,  including  security.  This  summer, 
NTR  gave  construction  jobs  to  eight  young  men,  who  had  previously  spent  their  time  hanging 
out  on  street  corners.  The  jobs  were  performed  pursuant  to  an  Urban  Redevelopment  Authority 
contract.  Ms.  Henson  claimed  that  the  jobs  gave  these  youths  the  option  of  getting  off  the  street. 
Using  these  men,  NTR  completed  the  contract  in  thirty  days,  instead  of  the  fifty  days  allotted. 

The  American  Alliance  for  Rights  &  Responsibilities 
Page  8 


496 


The  men  have  since  established  a  cleaning  company,  and  have  been  successful  in  securing  work. 

In  addition,  NTR  is  applying  for  a  HUD  grant  to  train  young  men  and  women  in 
the  development,  and  help  them  earn  a  G.E.D.  diploma.  NTR  ultimately  hopes  to  use  residents 
to  perform  renovation  and  maintenance  tasks  at  all  Brighton  Place  homes.  Currently,  all  staff 
members  of  the  NTR  office  are  residents  of  either  Northside  Properties  or  Brighton  Place. 

Both  its  Northside  and  Brighton  Place  operations  are  run  out  of  its  new,  busy 
office  on  Brighton  Road. 


E.         Crime  and  Drugs  at  the  Northside  Development 

Both  NTR  and  the  Pittsburgh  Police  are  concerned  about  the  drug  problem  in  the 
California-Kirkbride  neighborhood,  including  the  streets  where  NTR  units  are  located.  At 
present,  several  properties  in  the  neighborhood  serve  as  retail  distribution  points  for  drugs,  and 
several  open-air  drug  markets  operate  in  the  Northside  area.  The  area  has  also  been  the  scene  of 
recent  drive-by  shootings  and  other  violent  crime.  Many  residents  are  afraid  to  walk  the  streets 
after  the  sun  goes  down. 

The  area,  though,  is  not  overwhelmed  by  crime  and  drug  activity,  and  the  overall 
crime  rate  for  these  area  is  lower  than  in  many  Pittsburgh  neighborhoods.  There  were,  for 
example,  29  reported  drug  violations  in  California-Kirkbride,  compared  to  92  in  Central 
Northside  and  74  in  Perry  South.  Other  Northside  neighborhoods  are  not  experiencing  drugs  and 
crime  at  these  levels.  In  Allegheny  West,  there  are  no  open-air  drug  sellers  and  only  five 
reported  drug  violations  in  1992. 

While  these  figures  may  be  relatively  low,  based  on  our  experience,  the 
neighborhoods  where  Northside  Properties  and  Brighton  Place  units  are  located  are  the  kinds  of 
areas  that  are  extremely  vulnerable  to  open-air  and  other  flagrant  drug  dealing.  Drug  dealers  are 
constantly  probing  for  weaknesses  in  neighborhoods,  developments,  and  families.  They  tend  to 
select  neighborhoods  where  residents  have  low  incomes,  where  affluent  drug  buyers  perceive 
that  the  danger  of  violence  is  low,  where  there  is  a  population  that  purchases  drugs,  where  there 
are  single-parents  with  unstable  and  inconsistent  control  over  their  children's  actions,  where  trash 
and  debris  pile  up,  where  there  are  manifest  signs  of  deterioration  and  neglect  (e.g.,  graffiti, 
litter),  and  where  there  is  less  police  attention  to  chronic  problems.  All  of  these  characteristics 
can  be  found  in  these  neighborhoods. 

NTR's  answer  to  the  drug  situation  in  its  neighborhood  has  been  to  fight  back, 
through  evictions  of  drug  dealers  and  users.  They  also  hired  a  security  firm,  at  first  turning  to  the 
Nation  of  Islam  (NOI).  NOI's  patrols  were  24  hours,  by  people  who  did  not  carry  weapons. 
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According  to  Ms.  Henson,  NOI  had  a  beneficial  effect,  and  were  successful  in  using  persuasion 
and  moral  presence.  Security  work  is  now  assigned  to  a  new  firm,  run  by  a  resident  of  Brighton 
Place.  That  firm  has  been  supervising  tenant  patrols  around  the  development. 

NTR  also  led  the  fight  to  shut  down  two  problem  bars  in  the  area,  by  purchasing 
the  property  where  these  bars  were  located.  NTR  then  raised  money  to  open  a  laundromat  and 
day  care  center  for  working  mothers  in  these  buildings. 

NTR's  leaders  worry  that  their  progress  against  crime  and  drugs  may  not  last, 
because  they  cannot  remove  tenants  who  use  or  sell  drugs,  or  otherwise  threaten  the  community. 
Despite  a  willingness  to  pursue  them,  evictions  are  not  happening.  Ms.  Henson  told  the  AARR 
in  August  that  NTR/Mistick  has  lost  the  last  ten  eviction  cases  they  have  brought.  Since  then, 
they  have  won  only  one  eviction  case.  Such  failures  embolden  those  who  engage  in  drug 
trafficking  or  violence,  who  may  conclude  that  they  can  get  away  with  their  activity,  because  the 
community  is  helpless.6 

The  crime  figures  for  the  neighborhoods  where  NTR  units  are  located  in 
Appendix  B. 


m.       The  Conflict  Between  NTR  and  Neighborhood  Legal  Services 

A.         The  Position  of  NTR 

1 .         Current  Policies 

NTR  believes  that  the  first  step  towards  improved  neighborhood  safety  is 
individual  responsibility.  Its  leadership  operates  by  a  simple  maxim:  "just  because  you  are  poor, 
that  does  not  mean  you  do  not  need  discipline. "  Following  this  maxim,  they  impose  and  enforce 
rules,  and  expect  residents  to  live  up  to  standards  of  conduct  and  other  responsibilities. 
Consequently,  NTR  has  urged  Mistick  (The  Northside  Properties  landlord)  to  be  more  aggressive 
in  pursuing  evictions  of  households  that  harbor  threats  to  other  residents. 

NTR  believes  that,  if  violent,  threatening,  or  disruptive  residents  are  permitted  to 
remain  in  their  units,  law-abiding  residents  will  feel  pressured  to  leave,  resulting  in  a  severe 
down-turn  in  the  caliber  of  the  development.  Furthermore,  it  believes  that  insisting  upon 


These  cases  are  mostly  for  non-payment  of  rent,  although  three  have  been  for  lease  violations.  Even  when  drug  activity  is  suspected.  NTR  may 
pursue  other  grounds  for  evictions,  including  substandard  housekeeping,  because  it  is  easier  to  prove  in  landlord-tenant  court  Additionally,  some  targeted 
tenants,  faced  with  the  prospect  of  an  eviction  action,  simply  leave.  Ms.  Henson  notes  that,  when  this  occurs,  no  money  is  collected,  but  at  least  the  source  of  a 
problem  is  eliminated. 
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responsible  conduct  helps  people  achieve  greater  economic  and  social  success,  serve  as  better 
role  models  for  children,  and  make  more  valuable  contributions  to  their  community.  In  its  view, 
one  of  the  most  glaring  -  and  dangerous  -  example  of  irresponsible  conduct  is  drug  dealing. 

NTR  has  little  tolerance  for  drug-dealing  because  its  leaders  know  that  drug 
markets  bring  with  them  violence,  fear,  temptation  for  minors  and  recovering  addicts,  and  a 
severe  inhibition  to  community  interaction.  Putting  a  stop  to  such  activity  not  only  provides  a 
safer  place  to  live  and  raise  a  family  now,  but  ensures  that,  if  and  when  tenant  ownership  occurs, 
the  tenants  will  have  something  worth  owning.  NTR  also  believes  that  it  can  increase  the  safety 
of  its  neighborhood,  even  if  such  progress  does  not  occur  throughout  the  Northside. 

NTR's  intolerance  towards  drug  dealing  reaches  beyond  those  signing  the  lease 
and  covers  the  entire  household.  That  is,  it  is  willing  to  hold  leaseholders  responsible  for  what 
happens  under  their  own  roof.  If  there  is  drug  use  or  drug  dealing  operating  out  of  a  unit,  the 
problem  is  seen  as  resting  with  the  tenant,  who  must  either  remove  or  reform  the  source  of  the 
problem,  or  risk  eviction.  The  attitude  parallels  homeowners'  responsibilities  imposed  by 
common  law  and  statutory  nuisance  law. 

In  addition  to  its  willingness  to  evict  uncooperative  and  dangerous  tenants,  NTR 
also  employs  a  vigorous  screening  program.  Poverty  alone  does  not  qualify  a  person  for  a  unit  in 
either  development.  NTR,  seeking  good  neighbors  who  can  most  benefit  from  a  NTR  unit,  looks 
carefully  at  an  applicant's  housekeeping,  criminal  record,  credit  record,  and  attitude.  It  will  also 
examine  how  the  applicant's  children  are  behaved  and  cared  for. 

Ms.  Henson  takes  other  steps  to  ensure  that  residents  fulfill  their  responsibilities, 
and  are  not  a  burden  to  their  neighbors.  For  example,  she  goes  over  the  rules  and  regulations 
with  all  new  tenants  when  they  move  into  a  NTR  unit.  She  will  also  address  problems  as  they 
arise,  and  is  not  hesitant  to  call  a  tenant  to  task  for  destructive  or  negligent  behavior. 

Additionally,  NTR  has  applied  many  of  the  tactics  outlined  in  The  Winnable  War: 
A  Community  Guide  to  Eradicating  Street  Drug  Markets.  Their  efforts  have  included 
neighborhood  clean-ups,  marches,  rallies,  and  the  hiring  of  a  security  firm  to  lead  resident  foot 
patrols  of  the  community.  All  of  these  efforts  are  aimed  at  broadcasting  the  community's 
intolerance  of  flagrant  drug  dealing,  and  removing  the  sense  of  impunity  on  the  part  of  those  who 
pose  a  threat  to  their  neighbors.7 

Finally,  NTR  wants  to  demonstrate  to  the  larger  community  that  tenants  can 
successfully  assume  the  management  of  their  own  housing  development,  and  operate  a  low- 


The  NTR  leadership  have  also  endorsed  the  effort  to  adopt  an  ordinance  prohibiting  loitering  for  the  purpose  of  buying  or  selling  drugs  in  Pittsburgh. 
That  ordinance  was  adopted  by  the  City  Council  in  1993,  and  then  vetoed  by  former  Mayor  Sophie  MaslofT. 
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income  development  consisting  of  good  neighbors,  in  a  safe  community.  Their  experiment  is 
being  watched  with  interest  as  an  example  of  true  empowerment  in  a  low-income  community. 
Therefore,  NTR's  success  -  or  failure  -  will  influence  tenant  management  efforts  across  the  City 
of  Pittsburgh  and  beyond. 

2.         NTR's  View  of  Neighborhood  Legal  Services 

NLS  was  the  regular  legal  counsel  for  the  residents  of  Northside  Properties,  which 
is  hardly  unusual  for  a  group  of  low-income  tenants.  The  attorney-client  relationship  lasted  until 
Ms.  Henson  assumed  control  of  NTR  in  1984,  at  which  point  NLS  was  dismissed.8 

Today,  NTR  regards  NLS  as  the  arch-enemy  of  the  organization.  As  Ms.  Henson 
exclaimed,  "everything  we  try  to  do,  they  try  to  sabotage."  The  NTR  leaders  expressed 
consistent  frustration  at  being  treated  like  other  landlords,  as  if  its  interest  is  somehow  directly  in 
conflict  with  those  of  the  tenants  (who  constitute  the  organization).  Ms.  Henson  believes  that  the 
years  of  efforts  towards  tenant  management  are  at  stake  because  of  the  practices  of  NLS,  and  the 
effect  of  those  practices  on  tenant  conduct.  As  she  stated,  if  NLS  continues  down  the  same  path, 
"we  won't  have  anything  worth  buying." 

NTR's  indictment  of  NLS  is  four-fold: 

First,  NTR  asserts  that  NLS  keeps  drug  dealers  and  other  disruptive  residents  in 
their  units,  by  accepting  such  people  as  clients  and  then  using  all  available  tactics  to  keep  them  in 
their  units.  Even  when  there  is  strong  evidence  of  drug  dealing  in  a  unit,  NLS  is  willing  to 
pursue  whatever  defenses  are  available  to  prevent  an  eviction.  This,  NTR  believes,  emboldens 
those  who  would  harm  their  neighbors. 

Second,  NTR  takes  issue  with  NLS'  policy  that  lease  holders  are  not  responsible 
for  the  conduct  of  their  family  members  and  invited  guests.  They  feel  that  the  policy  allows  drug 
traffickers  to  hide  behind  a  law-abiding  tenant,  and  that  it  discourages  responsible  supervision  of 
children  and  visitors. 

Third,  NTR  asserts  that  NLS  cavalierly  ignores  the  impact  on  the  community  of 
its  representations,  and  that  doing  so  is  contrary  to  the  purpose  of  legal  aid  service  providers, 
which  is  to  help  poor  people  maintain  safe  and  livable  neighborhoods. 

Fourth,  NTH  is  also  concerned  about  NLS'  aggressiveness  in  defending  non- 
payment cases,  which  will  affect  NTR's  ability  to  maintain  itself  as  an  economically  viable 


The  decision  had  direct  negative  consequences  for  NTR.  Had  NTR  stuck  with  NLS.  NLS  would  likely  have  been  prevented  by  the  conflict-of- 
interest  rules  from  representing  a  problem  tenant  in  the  two  developments  in  an  eviction  action. 
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housing  provider. 

3 .         Prior  Attempts  at  Reconciliation 

Ms.  Henson's  early  approach  to  NTR's  problem  with  NLS  was  to  discuss  it  with 
the  Executive  Director  of  NLS.  A  meeting  was  arranged  by  the  office  of  State  Representative 
(now  Mayor)  Tom  Murphy.  The  meeting  appeared  to  be  successful:  an  accommodation  was 
reached  whereby  NTR  would  identify  tenants  it  regarded  as  particularly  inimical  to  the  safety  of 
other  residents.  When  that  occurred,  NLS  agreed  to  send  an  attorney  to  look  at  the  unit  and 
assess  the  situation. 

The  progress  proved  illusory.  When  Ms.  Henson  identified  what  she  believed  was 
a  particularly  evident  example  of  drug  dealing  out  of  a  unit,  NLS  attorneys  did  show  up  to 
investigate  the  problem.  They  then  reportedly  told  NTR,  "well,  they  (the  drug  dealers)  have  to 
live  somewhere,"  and  agreed  to  represent  the  dealer.  Since  then,  NLS  has  not  tried  to  visit  the 
neighborhood  in  conjunction  with  a  representation  of  a  Northside  Properties  tenant. 

Today,  the  two  organizations  stand  as  adamant  opponents,  with  NTR  seeing  NLS 
as  its  foil  on  issues  of  crime,  security,  and  resident  responsibility. 

B.         The  Position  of  Neighborhood  Legal  Services 

1 .         A  Description  of  the  Organization 

NLS  was  founded  in  1966.  It  provides  legal  services  in  non-criminal  cases  to 
low-income  residents  of  Allegheny,  Beaver,  Butler,  and  Lawrence  Counties  (the  Pittsburgh  area). 

NLS  has  had  many  esteemed  board  members  and  attorneys.  Former  Governor 
and  United  States  Attorney  General  Dick  Thomburgh  was  the  founding  Director  of  NLS,  and 
District  Attorney  Bob  Coleville  was  a  NLS  attorney  in  the  late  1 960s. 

In  addition  to  its  landlord-tenant  work,  NLS  has  also  been  active  in  trying  to 
prevent  the  closing  of  an  alcoholic  recovery  center  run  by  the  City  of  Pittsburgh,  suing  the  city 
for  keeping  female  prisoners  in  a  lockup  at  the  Public  Safety  Building  (the  county  jail's  female 
slots  were  filled),  and  seeking  Trade  Readjustment  Allowances  for  unemployed  steel  workers. 

Evictions  are  a  NLS  priority,  because  they  place  a  low  income  person's  residence 
at  issue.  Domestic  abuse  cases  and  utility  shut-offs  constitute  its  other  priorities,  again  because 
they  place  someone  at  physical  risk  of  illness  or  injury. 
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NLS  has  four  attorneys  doing  housing  cases  full-time.  In  addition,  it  benefits 
from  law  student  interns  working  at  NLS  as  part  of  their  law  school  clinical  program.  Its  main 
(downtown)  office  handles  approximately  sixty  housing  cases  a  month,  all  from  Allegheny 
County. 

2.         NLS'  Policies,  Beliefs,  and  Strategies 

a.  Approach  to  Evictions 

NLS  does  not  believe  that  it  is  part  of  its  responsibility  to  assist  in  removing 
people  from  public  or  publicly-assisted  housing  who  pose  a  threat  to  the  security  of  their 
neighbors.  Similarly,  it  sees  no  duty  to  stand  aside  and  decline  representations  of  those  alleged 
to  pose  such  a  threat.  Rather,  they  assert  that  residents  have  to  rely  solely  on  the  criminal  justice 
system  and  tenant  screening  for  their  safety  and  well-being. 

We  were  told  by  NLS  staffers  that  there  is  nothing  in  their  guidelines,  or  in  the 
directions  they  have  received  from  their  Board  of  Directors,  that  prevent  them  from  accepting  as 
a  client  a  person  whose  extended  stay  in  a  housing  development  would  be  harmful  to  their 
neighbors.  When  asked  about  evictions  of  people  who  are  threats  to  the  community,  NLS 
demurred,  claiming  that  it  is  "never  black  and  white"  as  to  when  such  a  threat  is  posed.  Besides, 
as  one  NLS  representative  told  us,  "we're  not  judges,  we're  advocates."  This  attitude  is  then 
mixed  with  an  almost  irrebuttable  presumption  that,  in  landlord-tenant  cases,  the  tenant  is  the 
party  worth  defending.  Tenant-run  housing  developments  are  no  exception. 

NLS  also  asserts  that  resistance  to  evictions  are  needed  to  prevent  the  affected 
tenants  from  becoming  homeless.  They  believe  that  Northside  Properties  and  similar 
developments  represent  housing  of  last  resort  for  its  residents:  if  the  evictions  succeed,  the  theory 
goes,  the  family  will  be  out  on  the  streets.  The  belief  that  eviction  equals  homelessness  goes  far 
to  explain  the  steps  NLS  is  willing  to  take  to  preserve  a  tenancy. 

Similarly,  NLS  does  not  see  a  difference  between  non-payment  and  tenant 
conduct  cases.  The  impact  of  the  latter,  however,  is  more  threatening,  more  immediate,  and 
directly  tied  to  the  well-being  of  those  living  in  the  affected  community. 

b.  Legal  Strategies 

In  eviction  cases  premised  on  drug  activity,  NLS  has  developed  a  rationale  for 
defending  accused  tenants.  As  they  point  out,  in  such  cases,  it  is  rarely  the  dealer  who  is  named 
in  an  eviction  action.  Rather,  the  problem  will  usually  stem  from  a  boyfriend,  son,  or  guest  of 
the  tenant.  This  enables  a  defense  that  the  tenant  did  not  consent  to  the  illegal  and  dangerous 
activity,  did  not  know  of  such  activity,  or  was  powerless  to  do  anything  about  it. 
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When  such  a  defense  is  made,  NLS  makes  no  effort  to  determine  what  benefits 
the  tenant  had  as  a  result  of  the  guest/resident's  drug  activity,  or  what  efforts  were  made  to 
monitor  and/or  put  a  stop  to  the  miscreant's  activities.  Instead,  NLS  appears  to  accept  the 
proposition  that  a  tenant  is  simply  not  responsible  for  the  conduct  that  goes  on  under  his  or  her 
roof. 

In  non-payment  cases,  NLS  strategy  is  either  to  try  to  establish  a  payment  plan  or 
dispute  the  amount  owed.9  The  payment  plan  allows  the  tenant  time  to  organize  his/her  financial 
affairs,  and  to  come  up  with  the  necessary  funds  to  bring  their  rent  current  and  avoid  an  eviction. 
NLS  has  leverage  in  convincing  landlords  to  agree  to  a  payment  plan,  because  it  can  have  one 
mandated,  and  cause  significant  delays,  by  bringing  a  bankruptcy  court  action  (see  below). 

NLS  will  also  contest  the  amount  owed  to  the  landlord,  if  there  are  grounds  to  do 
so.  The  disputation  of  the  amount  owed  lies  either  in  accounting  (arguing  the  accuracy  of  the 
landlord's  numbers),  or,  more  often,  arguing  that  there  is  a  breach  of  the  implied  warrant  of 
habitability  justifying  a  roll-back  of  the  rent.10  The  latter  causes  more  delays,  and  thus  can  also 
prompt  a  repayment  agreement. 

In  habitability  cases,  NLS  will  encourage  -  but  not  require  -  a  client  to  make  at 
least  some  payment  to  a  NLS-sponsored  account.  However,  even  when  such  payments  are  made, 
the  tenant  can  make  withdrawals  at  will,  and  the  landlord  has  no  access  to  these  funds. 

c.  Resort  to  Bankruptcy  Court 

If  these  avenues  described  above  are  not  fruitful,  NLS  will  seek  to  prevent  an 
eviction  by  filing  on  behalf  of  their  client  in  federal  bankruptcy  court.  A  bankruptcy  court  filing 
brings  with  it  an  immediate  (and  automatic)  stay  on  all  collection  actions,  thus  preventing  a 
landlord  from  re-gaining  his  or  her  property." 

NLS  sees  bankruptcies  as  giving  a  person  a  new  start  regardless  of  the  reason  for 
the  financial  difficulty.  They  emphasize  that  the  bankruptcies  they  pursue  in  the  housing  context 
are  usually  under  Chapter  13  of  the  Bankruptcy  Code,  which  reorganizes  finances  and  sets  a 
payment  schedule,  rather  than  Chapter  7,  which  leads  to  a  forgiveness  of  debts  and  wipes  at  least 


Some  evictions  of  problem  tenants  are  brought  as  non-payment  cases,  when  the  tenant  falls  behind  in  her  rent,  because  it  is  easier  to  prove 

Defects  in  the  apartment  affecting  sanitation  or  safety  qualify  as  a  habitability  issue  under  state  law    If  the  unit  is  'not  habitable.'  the  tenant 
nonetheless  may  continue  to  live  there,  and  refuse  to  pay  the  full  rent  or  any  rent  at  all.  The  precise  amount  of  the  rem  abatement  will  ultimately  be  determined 
by  the  court 

Should  a  landlord  believe  thai  she  has  grounds  for  relief  from  the  automatic  bankruptcy  stay,  she  could  file  a  Motion  for  Relief-  after  paying  the  S65 
motion  fee  required  by  the  Bankruptcy  Court 
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some  of  the  slate  clean.  Under  Chapter  13,  a  debtor  is  allowed  three  years  to  catch-up  on  his/her 
debts. 

NLS  maintains  that,  during  a  bankruptcy  case,  they  will  treat  the  landlord  as  a 
"priority  creditor,"  which  means  that  they  will  steer  their  clients  into  paying  back  the  landlord 
earlier  than,  say,  a  bank  holding  a  credit  card  debt.  Also,  NLS  notes  that  rent  must  be  paid 
during  the  pendency  of  a  bankruptcy  proceeding.12 

When  asked  about  the  "misuse"  of  bankruptcy  court  to  avoid  evictions,  NLS 
merely  asserts  that  the  Bankruptcy  Court  will  not  allow  frivolous  or  improper  suits.  If  the 
bankruptcy  code  appears  to  provide  a  remedy,  NLS  will  view  it  as  an  invitation  to  pursue  this 
option.  This  is  so  even  if  the  goal  is  not  to  suspend  or  eliminate  debts,  but  to  save  the  tenancy  of 
someone  who  has  breached  their  lease. 

Consequently,  under  NLS'  bankruptcy  strategy,  landlords  will  find  themselves  in 
bankruptcy  court  whenever  a  NLS-represented  tenant:  1 )  is  not  (or  cannot  be)  successful  on  the 
merits  of  the  eviction  action;  2)  has  debts  that  exceed  their  assets;  and  3)  the  eviction  was 
brought  for  failure  to  pay  rent.13 

Finally,  in  pursuing  its  strategy  with  regard  to  eviction  actions,  NLS  does  not 
distinguish  between  housing  developments  owned  by  a  profit-making  landlord  and  those  where 
the  tenants  have  a  significant  or  controlling  management  role.  Nor  does  NLS  take  into  account 
the  affect  of  bankruptcies  on  the  willingness  to  provide  low-income  housing  in  Pittsburgh.  For 
NLS,  the  focus  remains  on  the  individual  tenant. 


rv.  Our  Assessment 

A.        The  Larger  Picture 

The  controversy  between  NLS  and  NTR  is  embedded  in  a  larger  controversy.  The 
controversy  arises  from  the  fact  that  there  can  be  a  clash  between  the  interests  of  individual 
tenants  who  are  engaged  in,  or  tolerating,  drug  dealing  or  other  dangerous  activity,  versus  the 
interests  of  those  who  live  near  them.  In  other  words,  the  interests  of  low-income  individuals 
may  be  in  direct  conflict  with  the  interests  of  low-income  communities.  NLS  currently  does  not 


Furthermore.  NLS  claims  thai  it  will  not  assist  a  bankrupt  who  defaults  oil  a  payment  plan 


13 


Given  NLS'  willingness  to  turn  to  bankruptcy  court  the  only  limit  to  this  option  is  the  bankruptcy  law  itself,  which  limits  the  protection  of  the  court 
to  those  tenants  with  tune  remaining  on  their  lease.  If  a  lease  expired,  which  will  be  the  case  with  month-  to-month  and  at-will  tenancies,  there  is  nothing  the 
bankruptcy  court  can  preserve.  This  is  not  the  case,  however,  with  annual  or  indeterminate  tenancies,  which  are  routinely  used  in  public-assisted  housing. 
including  Northside  Properties. 
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acknowledge  that  this  dilemma  exists,  let  alone  recognize  how  serious  it  is. 

The  clash  of  interests  has,  however,  been  the  subject  of  a  resolution  of  the  Board 
of  Directors  of  the  Legal  Services  Corporation  (LSC).  LSC  was  concerned  about  the  use  of  tax 
funds  to  keep  drug  users  and  drug  traffickers  in  subsidized  housing.  The  resolution,  passed  in 
1 990,  called  on  all  legal  service  providers  to  adopt  "policies  that  discourage  representation  of 
persons  involved  in  drug-related  activity  in  drug-related  evictions  and  other  housing  proceedings 
involving  publicly-funded  housing."  The  resolution  also  called  on  legal  services  grantees  to  help 
tenant  organizations  and  resident  management  organizations  in  their  anti-drug  activity. 

NLS  has  not  taken  any  steps  to  implement  the  resolution.  Although  the  NLS 
Director  of  Litigation  was  aware  of  the  resolution,  he  believes  it  only  imposed  reporting 
requirements  and  was  not  aware  that  it  called  for  a  re-evaluation  of  procedures  in  order  to  protect 
communities  from  the  ravages  of  the  drug  trade. 

After  the  LSC  resolution,  the  LSC  Inspector  General's  Office  released  a  report 
stating  that  it  is  inconsistent  for  Congress  to  provide  funding  to  combat  drugs  in  public  and 
public-assisted  housing,  while,  at  the  same  time,  funding  LSC  grantees  that  help  to  keep  drug 
dealers  and  users  in  these  developments.  The  Inspector  General  recommended  federal  legislation 
to  restrict  the  representation  of  individuals  accused  of  drug  dealing.  In  other  words,  the  Inspector 
General  saw  a  need  for  Congressional  action  to  stop  legal  aid  providers  from  using  taxpayer 
funds  to  represent  drug  dealers  and  users.'4 

The  need  for  change  in  approach  has  also  been  emphasized  by  long-time  friends 
of  legal  services.  John  Atlas  and  Peter  Dreier,  for  example,  noted  that  drug-related  evictions  are 
crucial  to  maintain  livable  communities.15  The  authors  also  note  that,  "where  tenant 
organizations  gain  a  greater  voice  in  running  public  housing,  the  conflict  between  individual 
prerogatives  and  community  order  is  renegotiated."  They  conclude  that  the  problem  of  housing 
for  drug  dealers  and  abusers  needs  to  be  addressed,  "but  the  cost  of  that  help  must  not  be  carried 
by  decent  public  housing  tenants,  most  of  whom  have  already  paid  in  lack  of  opportunity  caused 
by  an  accident  of  geography,  race,  or  class."16 

Commenting  on  the  national  trend,  a  Heritage  Foundation  report  said  that  many 
legal  service  lawyers  are  forcing  fearful  tenants  to  "be  ruled  by  drug  lords,"  and  that  these 


Legislation  to  prohibit  LSC-grantees  from  taking  on  a  drug-related  representation  of  a  tenant  convicted  of  a  drug-related  offense  has  been  introduced 
by  Congress  by  Rep.  Barney  Frank  of  Massachusetts.  Such  legislation,  while  representing  a  change  in  the  status  quo.  would  not  alleviate  the  problem  of  drug 
trafficking  by  icsidcrrts  or  guests  who  are  not  the  registered  tenants. 

See.  "From  Projects  to  Communities:  How  to  Redeem  Public  Housing."  American  Prospect  (Summer  1992.  p.  74). 

1?        It. 
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attorneys  "seem  to  be  promoting  the  idea  that  residence  in  public  housing  is  an  inherent  right  for 
everyone,  regardless  of  personal  behavior."  According  to  the  Heritage  report,  LSC-funded 
lawyers  have  prevented  drug-related  evictions  even  after  arrests,  drug  seizures,  and  discovery  of 
arms  caches.  The  obstacles  to  good  management  created  by  legal  aid  organizations  has  also  been 
the  subject  of  criticism  by  Bertha  Gilke,  a  leading  trainer  of  tenant  managers,  as  well  as  other 
Section  Eight  housing  providers. 

In  sum,  NLS'  current  strategies  may  not  be  in  the  best  interest  of  low-income 
tenants.  Moreover,  the  interests  of  low-income  communities  will  dictate  declining  certain 
potential  clients. 


B.         Acknowledging  the  Community  Perspective 

NTR  is  correct  in  its  assessment  that  NLS  does  not  take  into  account  the  effect  of 
a  representation  on  other  residents,  or  the  neighborhood.  NLS  attorneys  told  the  AARR  that  their 
concern  is  the  interests  of  their  clients  -  which  means  enabling  the  client  to  remain  in  his/her 
rented  unit. 

Rather  than  make  a  conscious  decision  as  to  whether  to  represent  a  tenant  who  is 
shown  to  be  a  danger  to  the  community,  NLS  makes  its  decision  as  to  which  tenants  to  represent 
solely  on  the  basis  of  whether  the  person  who  walks  in  their  door  meets  their  income  standards 
and  has  a  valid  claim  under  the  law.  Similarly,  there  is  no  guideline,  either  formal  or  informal,  or 
operational  procedure,  that  directs  NLS  attorneys  to  consider  the  impact  of  a  representation  on 
the  community. 

There  is  another  way.  In  Strategies  and  Saints:  Fighting  Drugs  in  Subsidized 
Housing,  published  by  the  Urban  Institute,  the  author  concluded  that:  "the  pendulum  seems  to 
swung  away  from  the  tendency  of  legal  services  to  defend  anyone  who  comes  to  them,  including 
those  accused  of  drug  dealing."17  The  book  notes  that  such  representations  are  even  less  likely 
when  the  tenants  have  a  significant  role  in  the  management  of  a  development. 

Example  have  arisen  across  the  country.  At  Georgetown  University's  clinical 
program,  prospective  clients  are  interviewed  so  that  the  clinic  can  determine  whether  they  or 
members  of  their  family  are  a  threat  to  their  community  because  of  drug  activity.  If  the  clinic 
determines  that  there  is  such  a  threat,  it  will  not  represent  that  person.  This  is  the  kind  of  reform 
that  the  Legal  Services  Corporation  Board  was  recommending. 


_       li.  »ii«6 


The  American  Alliance  for  Rights  &  Responsibilities 
Page  18 


506 


Other  legal  service  providers  have  taken  steps  to  affirmatively  help  communities 
combat  drug  dealing  in  their  neighborhood.  The  Community  Law  Center,  a  legal  services 
provider  in  Baltimore,  has  set  up  a  five  attorney  task  force  to  bring  civil  lawsuits  against  the 
owners  of  neighborhood  drug  hubs  under  the  Maryland  nuisance  abatement  law.  In  Boston,  legal 
aid  represented  the  tenants  organization  in  a  class-action  suit  calling  for  more  security  measures. 
As  a  result,  they  are  now  prevented  by  the  conflict  of  interest  rules  from  defending  an  individual 
tenant  in  an  eviction  proceeding  based  on  conduct  affecting  resident  security. 

In  sum,  NLS'  approach  in  the  face  of  this  trend  is  not  consistent  with  the  practices 
of  other  providers  of  legal  services  to  low-income  communities.  The  continuation  of  its  current 
approach  should  be  subjected  to  a  searching  re-evaluation  by  the  NLS  Board  of  Directors. 


C.         The  Need  for  a  Realistic  Threat  of  Eviction 

NTR's  concern  for  prompt  evictions  of  drug  dealers  is  legitimate.  Evictions  serve 
three  essential  purposes  for  NTR,  as  with  any  housing  manager:  1)  they  remove  a  threat  to  the 
community;  2)  they  deter  harmful  and  irresponsible  conduct;  and  3)  they  make  the  provision  of 
housing  financially  feasible.  The  importance  of  a  credible  threat  of  prompt  evictions  was 
highlighted  in  Strategies  and  Saints:  Fighting  Drugs  in  Subsidized  Housing  as  one  of  the  key 
elements  of  successful  anti-crime  initiatives  in  public  housing.  It  is  also  routinely  cited  by 
Bertha  Gilke  in  her  tenant  management  seminars. 

NTR  believes  that  evictions  are  not  simply  a  matter  of  administrative  convenience 
-  it  sees  them  as  necessary  to  protect  the  safety  and  security  of  its  residents.  Removing  a  source 
of  drug  trafficking,  they  note,  removes  a  serious  obstacle  to  community  interaction,  a  supply 
source  for  addicts  and  adolescents,  and  a  source  of  fear  and  intimidation  for  law-abiding 
residents. 

For  NTR,  the  issue  is  as  serious  as  life  and  death.  Ms.  Henson  told  us  that,  unless 
they  are  able  to  evict  dangerous  tenants,  soon,  "somebody  is  going  to  get  killed." 

Tenant  screening  alone  is  insufficient  to  protect  the  security  of  other  residents. 
Even  with  the  best  screening  programs,  mistakes  will  be  made.  Furthermore,  some  tenants  who 
were  initially  good  neighbors  will  go  astray  and  become  a  threat  to  their  neighbors.  Moreover, 
drug  dealers  and  users  may  be  guests  or  family  members  of  tenants,  and  are  therefore  less  likely 
to  be  identified  in  the  screening  process.18 


Landlords  also  need  the  ability  to  evict  those  who  do  not  pay  their  rem.  to  ensure  thai  providing  homing  is  financially  feasible.  When  rem  is  not 
paid,  some  other  item  on  the  budget  is  squeezed,  and  the  financial  burden  is  shifted  to  other  residents.  When  the  profit  margin  is  low.  services  will  suffer    Under 
NTR  ownership,  tenants  who  do  not  pay  their  rent  will  absorb  resources  needed  for  maintenance,  improvement,  or  social  services  provided  by  NTR. 
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It  appears  from  our  research  and  experience  that  the  most  effective  managers  of 
low-income  housing  use  persuasion,  intervention,  and  negotiation,  more  often  than  evictions,  as 
a  response  to  problem  tenants.  However,  such  persuasion  can  only  work  if  there  is  a  legitimate, 
credible  threat  of  eviction  to  back  it  up.  Paradoxically,  the  effect  of  strengthening  the  hand  of 
NTR  with  regard  to  evictions  may  diminish  the  number  of  times  they  need  to  resort  to  court,  as 
the  threat  will  be  real  enough  to  enable  them  to  go  to  leaseholders  who  sell,  use,  or  harbor  drugs 
and  insist  that  the  problem  be  effectively  addressed. 


D.        The  Availability  of  Legal  Aid  for  Other  Individuals 

The  representation  of  a  tenant  that  deals  drugs  or  hosts  drug  dealing  does  more 
than  harm  the  tenant's  community,  there  is  also  what  economists  call  "opportunity  costs"  —  a 
harm  to  unknown  low-income  persons  who  are  losing  out  on  legal  services.  The  demand  (and 
need)  for  legal  services  amongst  the  low-income  residents  of  the  Pittsburgh  area  presumably 
exceeds  the  supply.  Resources  devoted  to  a  client  threatening  his  community,  therefore,  means 
that  another  potential  client  goes  unserved.  As  the  Board  of  the  Legal  Services  Corporation  has 
noted,  it  is  little  short  of  a  waste  of  limited  free  legal  services  to  keep  an  active  threat  to  a 
community  in  a  low-income  housing  development. 


V.  Recommendations 

A.        Taking  into  Account  the  Views  of  Other  Tenants 

When  talking  with  clients  or  potential  clients,  NLS  does  not  ask  questions  that 
could  yield  disturbing  information,  or  bring  into  question  the  efficacy  of  representing  particular 
individuals.  Rather,  the  NLS  staff  seeks  to  learn  two  things  -  and  two  things  only  -  from  those 
seeking  their  help.  First  they  want  to  know  whether  a  person's  income  qualifies  them  for  NLS 
assistance.  Second,  they  want  to  know  whether  a  legal  defense  can  be  raised.  Probing  questions 
are  made  only  if  the  client  says  something  inconsistent. 

Although  the  NLS  claims  a  willingness  to  listen  to  a  landlord  or  other  residents 
who  assert  that  an  eviction  is  needed  became  a  tenant  has  been  using/trafficking  in  drugs,  such 
information  will  not  deter  them  from  pursuing  whatever  defenses  are  available.  Furthermore, 
although  such  information  will  be  entertained,  it  will  not  be  sought. 

When  an  eviction  proceeding  is  brought  by  tenant  managers  subject  to  election, 
NLS  should  have  confidence  in  the  tenants'  decisions,  and  decline  to  oppose  evictions  initiated 
by  them.  Exceptions  should  be  made  only  when  the  NLS  staff  determines  that  the  eviction  was 
motivated  by  prejudice,  fraud,  or  is  prohibited  by  the  civil  rights  laws.  By  deferring  to  tenant 
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managers,  NLS  would  contribute  and  respect  tenant  empowerment,  and  allow  these  experiments 
in  tenant  management  to  go  forward. 

The  same  deference  should  be  given  if  an  elected  tenant  organization  takes  the 
initiative  and  requests  NLS  to  forgo  a  representation.  In  other  words,  NLS  should  presume, 
absent  direct  evidence  of  bad  faith,  that  elected  tenant  leaders  know  what  is  best  for  their 
community,  and  should  use  its  limited  legal  services  resources  only  in  situations  where  tenant 
support  for  evictions  is  absent. 

In  other  eviction  cases  involving  drug  dealing,  drug  use,  or  behavior  affecting 
other  tenants,  NLS  should  try  to  determine  the  views  of  elected  tenant  leaders  and  tenant 
organizations.  If  the  elected  tenant  leadership  expresses  the  view  that  the  tenant  against  whom 
eviction  proceedings  have  been  brought  is  a  threat  to  the  right  of  quiet  enjoyment  of  other 
tenants,  the  NLS  should  decline  representation  unless,  through  further  investigation,  it 
determines  that  either:  a)  the  allegations  are  untrue;  or  b)  the  continuing  tenancy  will  no  longer 
be  a  threat  to  other  tenants. 

t  Furthermore,  these  determinations  should  be  made  in  writing,  by  someone  in  a 
supervisory  capacity,  who  is  accountable  to  the  NLS  Board  of  Directors. 

Finally,  the  NLS  Board  of  Directors  should  adopt  a  resolution,  specifically 
declining  to  represent  tenants  in  eviction  actions  who  have  been  a  threat  to  the  safety,  security, 
and  civility  of  low-income  housing  developments. 

Such  changes  in  policies  and  procedures  ensures  that  tenant  empowerment  is 
respected,  and  allows  NLS  to  use  its  resources  to  foster,  not  inhibit,  community  life  in  low- 
income  neighborhoods. 


B.         Consequences  of  an  Eviction 

NLS  should  evaluate  the  accuracy  of  the  assumption  that  an  eviction  from  low- 
income  housing  will  force  a  tenant  into  homelessness.  The  assumption  has  become  the 
foundation  of  NLS'  actions  in  the  landlord-tenant  arena,  and  helps  to  explain  its  resistance  to 
replacing  those  tenants  who  engage  in  or  tolerate  dangerous  activity. 

Recent  research  seems  to  indicate  that  the  causes  of  homelessness  are  more  likely 
to  lie  in  substance  abuse  or  debilitating  mental  illness  rather  than  dislocation  or  economic 
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duress.19  Thus,  a  person  evicted  from  a  public-assisted  housing  development  who  is  free  from 
these  problems  is  likely  to  find  other  housing.  Alternative  housing  may  be  less  desirable  to  the 
person  evicted,  but  this  is  far  different  than  no  shelter  at  all. 

Additionally,  there  is  a  waiting  list  of  families  who  want  to  live  in  a  NTR  unit. 
The  issue  in  eviction  cases  can  be  framed  as  whether  the  current  family,  which  has  been  shown 
to  be  a  source  of  danger  and/or  nuisance  to  their  neighbors,  or  a  screened  family  on  the  waiting 
list,  should  have  access  to  the  limited  number  of  publicly-subsidized  units. 

From  Washington,  D.C.,  we  are  unable  to  state  for  certain  whether  eviction  means 
homelessness  for  residents  of  these  developments.  However,  given  the  waiting  list,  and  given 
the  danger  to  the  community,  NLS  should  conduct  a  study  to  test  its  assumption.  Such  a  study 
could  be  performed  by  locating  former  tenants  who  have  been  evicted  from  publicly-assisted 
housing  in  Pittsburgh  and  determining  whether  they  are  currently  homeless.  That  study  could 
determine  whether  those  evicted  from  pubic-assisted  housing  have  the  resources  to  relocate,  and 
have  access  to  treatment  programs  for  drug  and  alcohol  abuse. 


C.         Understanding  What  is  at  Stake  for  the  Community 

The  staff  of  NLS  should  be  educated  on  the  effect  of  living  in  a  neighborhood  or 
building  where  drug  dealing  is  occurring.  Our  brief  visit  with  NLS  attorneys  left  us  with  the 
impression  that  the  staff  does  not  appreciate  the  degree  to  which  the  lives  of  poor  people  are 
harmed  by  drug  dealing  in  their  immediate  neighborhood.  If  their  actions  are  going  to  run  a 
significant  risk  of  forcing  low-income  residents  to  tolerate  such  a  situation,  NLS  lawyers  should 
at  least  be  familiar  with  what  such  a  situation  is  like. 

Familiarity  with  what  is  it  is  like  to  live  with  a  flagrant  drug  market  in  the  area 
can  come  from  talking  with  the  residents  who  are  facing  such  a  situation.  The  Board  of  NLS 
should  consider  requiring  the  staff  of  NLS  to  engage  in  focus  group  discussions  or  other 
consciousness-raising  experiences  to  ensure  familiarity  with  the  effects  of  flagrant  drug  markets 
in  residential  neighborhoods.20 


For  a  good  overview,  see  A.  Baum  and  D.  Bums.  A  Naitcn  m  Denial. 

20 

Training  in  this  area  could  be  provided  by  Herman  Wricc.  a  Philadelphia  resident,  who  has  been  active  in  ano-drug  efforts  in  his  neighborhood  and 

other  parts  of  the  city.  The  effects  of  an  open-air  drug  market  on  a  community  are  also  described  in  The  Wmnablt  War. 
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D.         Legal  Help  for  Communities  Ravaged  by  Drugs 

NLS  should  adopt  as  a  priority  the  eradication  of  flagrant  drug  markets  and  drug 
hubs  in  low-income  residential  neighborhoods.  NLS  can  bring  to  bear  the  force  of  civil  remedies 
to  help  communities  remove  flagrant  drug  markets,  be  they  rented  housing,  establishments  with 
liquor  licenses,  or  vacant  properties.  The  state  nuisance  abatement  law  (which  was  based  on 
model  legislation  drafted  by  the  AARR)  allows  the  bringing  of  civil  lawsuits  by  individuals  and 
community  organizations.  As  noted,  legal  aid  in  Baltimore  is  doing  just  that.  By  helping  low- 
income  residents  bring  such  actions,  NLS  can  take  a  tremendous  step  in  improving  the  lives  of 
people  currently  facing  the  violence,  noise,  litter,  traffic,  intimidation,  and  constraints  imposed 
by  a  drug  market  operating  in  a  residential  neighborhood.  NLS  attorneys  would  also  become 
aware  of  the  impact  flagrant  drug  markets  have  on  these  neighborhoods. 


E.         Evaluating  NLS'  Bankruptcy  Strategy  and  Other  Tactics 

The  Board  of  NLS  should  evaluate  the  amount  of  time  its  staff  invests  in  pursuing 
their  bankruptcy  strategy,  and  should  formally  decide  whether  that  strategy  should  be  continued. 

Turning  to  Bankruptcy  Court  takes  time,  and  legal  effort.  New  forms  need  to  be 
completed,  new  legal  research  must  be  performed,  and  appearances  must  be  made  in  a  different 
forum.  During  this  time,  a  client's  situation  is  in  flux,  and  his/her  housing  status  unsettled.  NLS 
should  decide  whether  these  activities  are  the  best  use  of  its  limited  resources. 

Finally,  the  Board  of  NLS  should  also  evaluate  the  impact  of  the  bankruptcy  and 
other  strategies  on  the  supply  of  low-income  housing  in  the  city.  Some  landlords  have  argued 
that  providing  housing  to  low-income  tenants  is  simply  not  worth  the  hassles  that  come  with  it, 
most  notably  the  frequent  need  to  participate  in  bankruptcy  litigation.  In  addition,  the 
bankruptcy  strategy  and  the  difficulty  to  secure  evictions  affects  the  profitability  of  private 
landlords,  and  thus  may  force  some  housing  providers  out  of  the  market. 

NLS  could  create  a  task  force,  consisting  of  legal  services  lawyers,  housing 
providers,  and  tenants.  Such  a  task  force  could  investigate  and  make  recommendations  to  the 
Board  on  criteria  for  tenant  selection  and  the  advisability  of  continuing  the  bankruptcy  strategy. 
As  part  of  the  decision-making  process,  NLS  will  need  to  consider  whether  they  are  obligated, 
under  the  rules  of  professional  conduct,  to  pursue  a  bankruptcy  option  to  save  a  tenancy  of  a 
client  merely  because  that  option  is  available. 
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F.         Recommendations  for  NTR  and  Mistick 

1 .         Initiatives  Available  to  NTR 

Even  without  a  change  in  NLS  policy,  NTR  can  take  additional  steps  to  help 
themselves   NTR  can  strengthen  its  efforts  to  evict  drug  dealers  and  users  by  improving  the  ties 
between  the  organization  and  individual  tenants,  improving  the  lease,  and  improving  its  own 
eviction  procedures. 

NTR  can  start  by  insisting  that  all  occupants  of  a  unit  over  16  years  of  age  sign 
the  lease  expressly  agreeing  to  be  jointly  and  severely  responsible  for  the  conduct  that  goes  on  in 
the  unit   All  adults  in  the  unit  would  then  be  responsible  for  knowing  what  is  going  on  around 
them,  and  accountable  to  their  neighbors  if  they  create  or  maintain  a  dangerous  situation. 

NTR  and  Mistick  could  also  expand  the  tenant's  obligations  in  the  lease,  to 
provide  greater  protection  for  the  residents,  open  new  avenues  for  evictions,  and  make  tenant 
obligations  clear  and  expressed.  They  could,  for  instance,  prohibit  adults  from  staying  as  guests 
for  extended  periods  without  being  added  to  the  lease. 

NTR  should  also  consider  retaining  an  attorney  to  represent  it  in  eviction 
procedures.  NTR's  participation  in  these  cases  would  let  a  judge  know  that  the  case  is  of  serious 
concern  to  the  residents,  and  help  distinguish  the  matter  from  the  typical  landlord-tenant 
situation.  Such  legal  help,  particularly  at  the  appellate  level,  may  be  available  on  a  pro  bono 
basis. 

Finally  Ms.  Henson  needs  to  reach  out  to  those  beyond  her  inner  circle  with  the 
aim  of  improving  relationships  with  tenants,  Mistick,  and  other  community  leaders.  This  means 
a  greater  willingness  to  listen  to  the  concerns  of  others,  more  tenant  meetings,  enhancement  of 
communication,  and  a  hesitancy  to  attribute  racial  or  other  improper  motives  to  others.  NTR 
would  also  benefit  from  the  creation  of  an  informal  committee  of  advisors,  consisting  of 
Brighton  Place  and  Northside  residents,  as  well  as  residents  of  the  surrounding  neighborhoods. 

2.         Reforms  Mistick  can  Undertake 

According  to  NLS,  most  landlords  come  into  the  eviction  process  with 
satisfactory  evidence  to  gain  an  order  of  possession.  That  is,  they  can  prove  that  the  tenant  is  not 
paying  her  rent,  has  breached  her  lease,  has  engaged  in  criminal  conduct,  tolerates  illegal  or 
dangerous  conduct,  or  is  otherwise  a  danger  to  other  residents.  However,  landlords  have  been 


21        Wi.Kconfidem.ta.  NTR*  hiding  in  .hi,  direction.  On.  of  .he  «d«n»g«  presemed  by  *.  new  NTR  office  *~e  *  .ta.  .her.  a  now  reguWy 
available  space  for  periodic  tenant  meetings 
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less  vigilant  when  it  comes  to  the  procedural  requirements  of  the  court.  NLS  told  us  that  it  is 
frequently  able  to  win  delays  and  prevent  evictions  because  of  incorrectly  completed  forms,  or 
documents  that  do  not  contain  the  prescribed  language. 

Mistick  (at  Northside  Properties)  and  NTR  (at  Brighton  Place)  must  do  what  they 
can  to  minimize  the  number  of  eviction-preventing  mistakes.  They  should  ensure  that  its 
employees  who  go  to  court  are  intimately  familiar  with  eviction  processes.  They  should  also 
send  these  employees  to  periodic  training  sessions  to  ensure  that  they  are  familiar  with  changes 
in  the  law  and  court  procedures.  Moreover,  avoidable  procedural  errors  should  be  considered  in 
employees'  performance  evaluation. 

Mistick  and  NTR  could  help  themselves  by  going  over  their  eviction  cases  with 
an  attorney,  even  if  they  do  not  see  fit  to  retain  one  for  the  actual  proceeding.  This  is  especially 
true  with  regard  to  conduct-based  evictions,  where  the  factual  issues  require  a  presentation  of  a 
factual  record  and  an  adequate  response  to  whatever  defenses  are  raised. 

Finally,  Mistick  and  NTR  should  seek  preliminary  injunctions  prohibiting  drug 
trafficking  and  drug  use  during  the  pendency  of  a  drug-related  eviction  proceeding.  Although 
not  a  court  of  record,  the  District  Magistrate  may  condition  continued  occupancy  in  rented 
housing  on  specific  conditions.  Injunctions  can  be  sought  from,  and  issued  by,  the  Court  of 
Common  Pleas. 

The  issuance  of  an  injunction  against  drug  activity  helps  to  ensure  that  the 
community  will  not  have  to  face  the  problems  of  drug  trafficking  while  an  eviction  action  is 
pending.  It  also  puts  the  affected  tenants  on  notice  that,  in  the  event  of  a  violation  of  an 
injunction,  the  community  could  rely  upon  the  power  of  the  court  to  issue  contempt  orders. 


G.         Communication  and  Reconciliation 

The  current  conflict  between  NTR  and  NLS  is  unnecessary  given  that  the  purpose 
of  both  organizations  is  to  assist  low-income  residents.  The  dispute  between  the  two  is  real,  but 
not  irreversible. 

NTR  and  NLS  can  and  should  become  more  familiar  with  the  outlook  and 
practices  of  each  other.  Disputes  do  not  have  to  become  shouting  matches  with  solidifying 
positions.  Rather,  problems  could  be  addressed,  discussed,  and  resolved,  but  only  with  regular 
communication. 

Because  of  the  commonality  of  interest,  we  believe  that  a  reconciliation  is 
possible.  The  parties  to  the  dispute  should  consider  trying  to  negotiate  a  resolution  through  the 
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use  of  a  professional  mediator.  Such  discussions  should  lead  to  a  written  agreement  on  as  many 
areas  of  contention  as  possible.22 


H.         Looking  Beyond:  Examining  Eviction  Procedures  in  Pennsylvania 

The  policies  and  actions  of  NLS  aside,  evictions  are  difficult  to  ascertain  in 
Pennsylvania  because  of  the  substantive  landlord-tenant  law,  and  the  lengthy  procedures 
available  under  the  law.  NTR  and  Mistick  have  an  interest  in  initiating  study  of  these  laws  and 
procedures,  and  should  consider  organizing  a  statewide  task  force  to  propose  recommendations 
to  the  state  legislature.  Such  recommendations,  to  the  extent  that  they  make  evictions  easier  to 
obtain,  will  run  into  political  resistance,  but  might  be  necessary,  both  for  the  vitality  of  the  rental 
market,  and  to  maintain  the  safety  and  security  of  tenants  in  the  state's  high-crime  areas. 


VI.  Conclusion 

NTR  has  demonstrated  a  record  of  tenacious  activity  and  success  that  is  worth 
supporting  and  encouraging.  Their  leadership  and  achievements  are  a  fine  example  of  tenant 
empowerment  in  a  low-income  housing  development.  The  obstacles  it  feels  coming  from  NLS 
are  real,  and  may  indeed  be  the  only  obstacle  that  it  cannot  overcome  through  its  own  efforts. 

This  report  is  written  because  the  AARR  believes  that  an  accommodation  between 
NTR  and  NLS  is  possible,  and  should  be  pursued.  Such  an  accommodation  would  keep  NLS  on 
its  mission  of  providing  legal  service  to  those  who  could  not  otherwise  afford  a  lawyer,  while 
still  helping  the  residents  maintain  a  neighborhood  that  is  safe  and  secure. 

The  accommodation  needs  to  include  an  acceptance  of  the  need  for  some 
evictions.  The  new  Pennsylvania  nuisance  abatement  law  imposes  a  responsibility  on  landlords 
to  their  neighbors.  That  responsibility  includes  the  obligation  to  take  actions  when  the  landlord 
knows  that  drug  activity  is  occurring  in  one  of  its  rented  units.  One  action  that  a  landlord  can 
take  to  protect  its  tenants  is  to  evict  the  family  that  is  using  or  harboring  drugs. 

Mistick  and  NTR  want  to  fulfill  that  responsibility,  not  only  to  avoid  liability 
under  the  nuisance  abatement  law,  but  out  of  a  commitment  to  helping  low-income  residents 
improve  their  living  conditions.  NTR's  interest  lies  in  a  concern  for  its  member/residents,  its 
wish  to  continue  (and  expand)  tenant  empowerment,  and  its  concern  with  the  viability  of  its 


Participation  in  a  task  force  by  representatives  of  both  organizations,  in  addition  to  resolving  the  questions  posed  in  this  report,  would  provide  a 
valuable  opportunity  for  NLS  and  NTR  to  work  together,  which  will  hopefully  lead  to  a  lowering  of  animosity  on  both  sides. 

The  American  Alliance  for  Rights  &  Responsibilities 
Page  26 


514 


tenant  ownership  plan. 

Currently,  there  is  a  widespread  belief  that  NLS  represents  drug  dealers  at  the 
expense  of  the  low-income  community  where  the  dealers  reside  and  operate.  Such 
representations  are  contrary  to  the  interests  of  the  community.  This  is  especially  true  in  light  of 
the  remarkable  role  these  tenants  have  in  the  management  of  both  developments. 

This  report  calls  upon  NLS  to  pause  and  reflect  upon  what  it  is  doing  and  where  it 
is  going.  The  NLS  Board  is  asked  to  examine  the  impact  of  current  practices  and  the  veracity  of 
some  of  its  operating  assumptions. 

Perhaps,  after  investigation  and  reflection,  NLS  will  broaden  the  scope  of 
information  they  receive  when  making  a  representation  decision,  will  take  the  impact  on  the 
community  into  account,  and  will  become  more  selective  in  accepting  clients.  Perhaps,  also, 
NLS  will  decide  not  to  represent  tenants  accused  by  tenant  managers  of,  or  determined  by  NLS 
to  be  engaging  in,  drug  use  or  drug  trafficking.  At  the  very  least,  NTR  should  agree  to 
preliminary  injunctions  prohibiting  drug-related  activity  during  the  pendency  of  the  eviction 
actions. 

At  the  same  time,  management  and  the  other  residents  have  steps  available  to 
them  that  are  currently  not  being  taken,  and  which  could  improve  their  record  on  evictions,  and 
therefore  improve  the  safety  and  security  of  the  development,  even  without  any  changes  at  NLS. 


We  hope  that  NLS  will  direct  its  resources  to  wise  uses,  remembering  that  they 
are  not  operating  in  a  vacuum,  and  that  the  safety  and  mobility  of  low-income  residents  are  at 
stake  when  its  client-selection  and  strategy  decisions  are  made.  NLS  offers  low-income  people 
in  Pittsburgh  top-quality  legal  services.  The  goal  of  this  report  is  to  help  ensure  that  the 
provision  of  such  services  is  not  incompatible  with  a  safe,  secure,  and  responsible  community. 


The  American  Alliance  for  Rights  &  Responsibilities 
Page  27 


515 


ABOUT  THE  AMERICAN  ALLIANCE  FOR  RIGHTS  &  RESPONSIBILITIES 
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The  American  Alliance  for  Rights  and  Responsibilities  (AARR)  is  a  non-profit 
public  interest  group  dedicated  to  fostering  community  life  in  the  country,  by  encouraging 
participation  in  community  activities  and  by  helping  remove  obstacles  to  community  interaction. 
Our  tools  are  public  education,  research,  and  litigation.  We  have  been  primarily  active  in 
encouraging  reflective  community  service,  maintaining  the  safety  and  civility  of  urban  spaces, 
and  in  combatting  flagrant  drug  markets. 

In  the  past,  we  have  assisted  community  groups  from  Tacoma,  Washington  to 
Tampa,  Florida  with  regard  to  such  matters  as  defending  anti-drug  loitering  laws,  community 
service  in  public  schools,  traffic  sobriety  checkpoints,  anti-aggressive  panhandling  ordinances, 
and  anti-excessive  noise  ordinances.  We  have  also  worked  directly  with  tenant  and  civic 
organizations  concerned  about  crime  and  other  problems  in  their  neighborhoods.  The  AARR 
was  an  active  partner  in  the  creation  of  a  leading  guide  to  civil  remedies  available  to 
communities  confronting  flagrant  drug  markets.  It  has  also  drafted  legislation  to  address  drug- 
related  nuisances  and  other  neighborhood  problems. 

Our  Board  of  Directors  includes  a  former  Assistant  Attorney  General  of  the 
United  States,  the  past  President  of  Stanford  University,  a  past  President  of  the  American  Bar 
Association,  and  the  President  of  the  American  Broadcasting  Company  (ABC).  Its  Chair  is 
Kathleen  Sullivan,  the  General  Counsel  of  Connecticut  Mutual  Insurance  Company. 
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APPENDIX  A 
Demographic  Statistics  for  North  Pittsburgh  Neighborhoods2 


Califomia- 
Kirkbride 

Central 
Northside 

Perry  North 

Perry  South 

Pittsburgh 

Population 

1,156 

3,723 

4,925 

6,303 

369,974 

%  of  Pop. 

Under  18 

29.2% 

18.0% 

22.6% 

25.1% 

19.8% 

%  Minority 

68.8% 

56.5% 

13.1% 

51.2% 

27.9% 

%  African- 
American 

67.7% 

55.6% 

12.4% 

50.4% 

25.8% 

Minority  % 
Under  18 

35.2% 

24.2% 

38.5% 

34.3% 

28.5% 

Median  Age 

31.7 

35.8 

35.2 

34.1 

34.8 

%  in  Same 
House  5 
Years 

69.8% 

51.7% 

69.0% 

59.9% 

60.2% 

%  Not 
Completed 
High  School 

34.7% 

29.9% 

26.5% 

32.2% 

27.6% 

Median 

Household 

Income 

$20,257 

$38,822 

$41,648 

$31,411 

$20,747 

%  Families 
in  Poverty 

36.8% 

19.5% 

10.6% 

21.5% 

16.6% 

%  Persons  in 
Poverty 

41.6% 

30.2% 

13.0% 

26.0% 

21.4% 

Median 
Home  Value 

$21,100 

$38,822 

$41,648 

$31,411 

$4130 

Sources:  Department  of  City  Planning.  1 990  Census  of  Population  and  Housing  Reports.  Report  No.  1 :  Pittsburgh  Population  by  Neighborhood. 
1940  to  1990  (April  1991);  "The  Social  Geography  of  Allegheny  County.  Vol.  2.  Neighborhood  Profiles."  University  Center  for  Social  and  Urban  Research 
(University  of  Pittsburgh). 
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Median  Rent 

S225 

$272 

$298 

$270 

$298 

%  Units 
Owner- 
Occupied 

49.2% 

36.9% 

68.7% 

57.3% 

52.3% 

%  Minority- 
owned  units 
owner- 
occupied 

36.2% 

36.2% 

36.4% 

44.7% 

32.9% 

Rooms  per 
unit 

5.5 

4.9 

6.1 

5.7 

5.2 

Persons  per 
occupied  unit 

2.64 

2.04 

2.51 

2.49 

2.27 

%  Head  of 
Household 
Under  25 

5.8% 

6.7% 

4.2% 

4.4% 

7.6% 
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APPENDIX  B 
Crime  Statistics  for  North  Pittsburgh  Neighborhoods24 


Califomia- 
Kirkbride 

Central 
Northside 

Perry  North 

Perry  South 

City  of 
Pittsburgh 

Murders 

0 

1 

0 

3 

45 

Rapes 

2 

2 

1 

4 

257 

Robberies 

4 

18 

3 

12 

3006 

Drug  Law 
Violations 

29 

92 

6 

63 

2393 

Public 
Intoxication 

13 

144 

13 

19 

2316 

Total 

Category  I 
Crimes 

21 

62 

33 

74 

31,726 

Total  Crimes 
Reported 

133 

535 

115 

312 

64,721 

Source:  Bureau  of  Police.  1°°?  Satimal  Repon 
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Ms.  Henson.  We  have  been  having  severe  problems — our  tenant 
council  and  our  management  company — with  Neighborhood  Legal 
Services  since  1984. 

Our  development  is  section  8,  and  our  section — it  is  a  project- 
based  section  8.  And  our  section  8's  are  good  until  March  1998. 
After  1998,  at  that  point,  the  units  would  then  be  given  to — not 
given  to,  but  the  tenant  council  will  have  an  opportunity  to  pur- 
chase these  units.  So  it  is  very  important  to  our  tenant  council  that 
we  maintain  a  certain  level  of  discipline  in  our  organization  and  in 
this  development. 

Neighborhood  Legal  Services  has  constantly,  throughout  the 
years,  been  a  thorn  in  our  side,  in  our  growth  toward  tenant  man- 
agement and  tenant  development.  I  have  witnessed  Neighborhood 
Legal  Services  taking  tenants  into  a  court  who  were  known  drug 
dealers. 

Myself  and  the  manager  of  our  property  was  visiting  a  resident 
for  another  reason.  Her  man  was  a  known  drug  dealer.  He  was  in 
the  room  while  we  were  talking  and  counseling  with  this  tenant. 
One  of  her  boyfriends  customers,  came  into  the  room.  They  sold  the 
heroin  directly  in  front  of  us.  After  they  sold  the  heroin,  we  then 
went  back  to  the  office,  wrote  her  a  30-day  notice  of  termination 
of  tenancy. 

It  took  us  2  years  to  get  this  woman  out.  It  took  us  2  years  be- 
cause we  did  all  of  the  correct  steps.  Neighborhood  Legal  Services 
continued  to  appeal  and  appeal  and  appeal.  We  won  at  the  local 
level.  We  won  at  the  magistrate.  We  won  at  arbitration. 

They  took  us  all  the  way  to  the  Court  of  Common  Pleas.  The  only 
reason  we  won  at  the  Court  of  Common  Pleas  is  because  we  have 
a  relationship  with  the  constable  and  it  just  so  happened  the  night 
before  this  particular  tenant's  hearing  or  her  trial,  he  had  picked 
her  up  on  a  prostitution  charge.  So  he  held  her  in  another  part  of 
the  courthouse  while  they  called  our  case,  and  we  won  by  default. 
But  Neighborhood  Legal  Services  was  right  there  to  defend  this 
woman. 

In  another  case,  our  current  mayor,  who  was  at  that  time  the 
State  representative,  wanted  to  mediate  this  growing  collusion  be- 
tween us  and  Legal  Services,  so  he  said — he  brought  us  all  together 
and  he  said,  let's  have  a  gentlemen's  agreement  that  if  you  all  are 
going  to  bring  anyone  to  court  for  anything  other  than  rent  arrears, 
at  that  point,  Neighborhood  Legal  Services  and  us  would  sit  down 
at  the  table  together.  We  would  review  the  case,  we  would  go  look 
at  the  tenant's  home  or  whatever,  and  they  would  decide. 

A  case  came  up  where  a  woman  lived  in  a  four-bedroom  house 
and  she  had  totally  wrecked  this  house,  her  and  her  five  or  six  chil- 
dren. We  took  Neighborhood  Legal  Services  to  the  house  with  us. 
We  went  from  room  to  room.  It  was  blatant  tenant  abuse.  They  had 
torn  this  house  up. 

When  we  got  outside,  the  Neighborhood  Legal  Services  lawyer 
looked  at  us,  we  looked  at  them,  so  we  said,  do  you  see  what  we 
mean?  She  looked  around — it  was  a  female  attorney.  She  looked 
around  at  me  and  said,  well,  too  bad.  They  have  to  live  somewhere. 
And  my  words  to  her  was,  well,  take  them  home  and  let  them  live 
next  door  to  you. 
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It  took  the  management  company  in  excess  of  $3,000  or  $4,000 
of  section  8  money  to  go  back  in,  because  we  lost  the  case,  fix  this 
house  up  again  for  this  woman. 

A  year  later  we  were  back  in  court  with  this  same  woman  around 
this  same  business  of  where  we  went  to  do  the  annual  inspection. 
She  had  torn  the  house  up  again.  We  took  her  back  to  court.  Neigh- 
borhood Legal  Services  was  there  again  to  defend  her,  only  this 
time  she  didn't  really  want  to  go  through  the  hassle  so  she  skipped 
out. 

It  is  this  type  of  things  that  we  are  talking  about  with  Neighbor- 
hood Legal  Services.  And,  for  the  record,  you  need  to  understand 
from  my  perspective,  this  is  more  than  about  money.  We  live  there, 
and  we  want  something  done. 

Mr.  Gekas.  I  thank  the  lady. 

[The  prepared  statement  of  Ms.  Henson  follows:] 
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Prepared  Statement  of  Harriet  Henson,  Executive  Director,  Northside 
Tenants  Reorganization 


ntr  and  its  context 

northside  tenants  reorganization  (ntr)  is  among  the  pioneers-- 
nationally  as  well  as  locally  --of  self  determination  by  low- 
income  tenants  through  the  management  and  control  of  their  own 
homes  and  future. 

from  a  small  association  of  concerned  residents,  ntr  has  grown  to 
become  a  strong,  501  (c)(3)  organization.  its  residents  live  in 
a  scattered  site  development  known  as  northside  properties 
--333  units  in  251  structures  throughout  pittsburgh's  north 
side,  with  a  core  of  units  clustered  in  the  brighton  place  area, 
the  development  is  home  to  290  female  heads  of  households,  the 
majority  on  low,  fixed  incomes. 

ntr  was  established  in  1979  when  its  members  exercised  their  legal 
option  to  assure  renovation  of  their  units,  which  were  then  in  the 
process  of  hud  foreclosure,  and  to  participate  in  their 
disposition.  when,  in  1983  the  development  was  sold  to  mistick 
inc.,  ntr  secured  and  option  to  purchase  the  units  at  the  1998 
expiration  of  federal  subsidies.  without  ntr  intervention  as 
subsidies  expire,  residents  face  the  prospect  of  radically 
increased  rents  and  displacement  from  their  homes, 
since  its  inception,  ntr  has  pursued  three  inter-related  goals: 
enhancing  resident  self-esteem,  improving  neighborhood  quality  of 
life  and,  ultimately,  securing  management  control  and  ownership  if 
northside  properties. 
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OUR  ORGANIZATION'S  HISTORY  WITH  PITTSBURGH  NEIGHBORHOOD  LEGAL 
SERVICES  GOES  BACK  PRIOR  TO  1983.   IN  THE  EARLY  1980'S,  N.L.S. 
REPRESENTED  OUR  ORGANIZATION  WITH  A  CLASS  ACTION  LAW  SUIT  AGAINST 
THE  UNITED  STATES  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT.   THE 
RESIDENTS  WON  THE  LAW  SUIT.   HOWEVER,  ONCE  THE  NEW  OWNERS  BROUGHT 
THE  PROPERTY  IN  1983  AND  NTR  HAD  A  HAND  IN  THE  MANAGEMENT  CERTAIN 
THINGS  BEGAN  TO  HAPPEN. 

NEIGHBORHOOD  LEGAL  SERVICES  COOPERATED  WITH  N.T.R  AND  NORTHS  IDE 
PROPERTIES.   N.L.S.  BEGAN  TO  SUPPORT  TENANTS  THAT  WERE  TEARING  UP 
THE  PROPERTY,  TENANTS  WHO  VIOLATED  THE  LEASE  (HAVING  DOGS),  TENANTS 
WHO  PERMITTED  DRUG  DEALERS  AND  DRUGS  BEING  SOLD  IN  THEIR  UNITS.   TO 
OFFSET  THE  COMING  CLASH  BETWEEN  THE  N.T.R.  AND  N.L.S.,  STATE 
REPRESENTATIVE  TOM  MURPHY  -  NOW  MAYOR  TOM  MURPHY  HAD  A  MEETING  IN 
HIS  OFFICE  TO  ATTEMPT  TO  HAVE  A  AGREEMENT  BETWEEN  THE  TWO 
ORGANIZATIONS. 

AN  AGREEMENT  WAS  REACHED  AND  DURING  THE  FIRST  CASE  -N.L.S.  VIOLATED 
THE  AGREEMENT.   THEY  CONTINUED  TO  REPRESENT  NEGATIVE  RESIDENTS.   WE 
WOULD  WIN  AT  THE  MAGISTRATE  LEVEL  AND  THE  RESIDENT  WOULD  APPEAL  TO 
ARBITRATION.   WE  WOULD  WIN  AT  ARBITRATION  AND  THE  TENANT  WOULD 
APPEAL  TO  THE  COURT  OF  COMMON  PLEAS.   NOW  THIS  ENTIRE  PROCESS  COULD 
TAKE  ANYWHERE  FROM  12  MONTHS  TO  2  YEARS.   MEANWHILE  THE  RESIDENT  IS 
LIVING  FREE  AND  CONTINUING  THE  SAME  TYPE  OF  NEGATIVE  BEHAVIOR. 
IN  1992  N.T.R.  BECAME  THE  OWNERS  AND  MANAGERS  OF  ITS  OWN 
DEVELOPMENT  CALLED  BRIGHTON  PLACE  ASSOCIATES  -  34  UNITS  OF  LOW  TO 
MODERATE  INCOME  HOUSING. 
WE  HAVE  TAKEN  SEVERAL  RESIDENTS  TO  COURT  OF  NON  PAYMENT  OF  RENT. 

(2) 


523 


OUR  ORGANIZATION  ALWAYS  WINS  HOWEVER,  WE  CURRENTLY  HAVE  A  RESIDENT 
THAT  OWES  US  OVER  $5,000.00  AND  N.L.S.  CONTINUES  TO  SUPPORT  THIS 
RESIDENT.  THEY  HAVE  TAKEN  HER  TO  BANKRUPTCY  COURT  AND  BECAUSE  WE 
ARE  REFUSING  TO  RE-NEW  HER  LEASE  AGREEMENT  THEY  WERE  ATTEMPTING  TO 
PUT  PRESSURE  ON  ONE  OF  OUR  FUNDERS  -  THE  PENNSYLVANIA  HOUSING 
FINANCE  AGENCY  TO  MAKE  US  RENEW  HER  LEASE. 

N.T.R.  BELIEVES  THAT  EVERYONE  IS  ENTITLED  TO  DUE  PROCESS,  HOWEVER 
DEFENDING  PEOPLE  WHO  DESTROY  SECTION  8  PROPERTY  AND  MAKING  THE 
MANAGEMENT  COMPANY  SPEND  MORE  TAX  DOLLARS  AND  FIX  THE  UNIT  ONLY  TO 
HAVE  THE  SAME  THING  HAPPEN  AGAIN,  TO  CONTINUE  TO  SUPPORT  DRUG 
DEALERS /TENANTS  AND  RESIDENTS  WHO  REFUSE  TO  PAY  RENT  IS  JUST  A 
LITTLE  BIT  TOO  MUCH. 

IN  1992  N.T.R.  MET  ROGER  L.  CONNER  AND  ROB  TEIR  FROM  THE  AMERICAN 
ALLIANCE  FOR  RIGHTS  AND  RESPONSIBILITIES  (A.A.R.R.).   THEY  HAD 
HEARD  OF  OUR  TROUBLES  WITH  N.L.S.  AND  CAME  TO  PITTSBURGH  TO  MEET 
WITH  BOTH  ORGANIZATIONS.   AFTER  A  TWO  YEAR  INVESTIGATION,  THEIR 
CONCLUSION  WAS  THAT  N.T.R.  WAS  CORRECT  IN  ITS  ASSESSMENT  OF  N.L.S. 


(3) 
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Mr.  Gekas.  We  will  skip  right  over  to  Ms.  Boggess. 

STATEMENT  OF  ZELMA  D.  BOGGESS,  EXECUTIVE  DIRECTOR, 
CHARLESTON  HOUSING  AUTHORITY,  CHARLESTON,  WV 

Ms.  BOGGESS.  Members  of  the  committee,  my  name  is  Zelma 
Boggess,  and  I  would  like  to  thank  you  for  the  opportunity  to  ap- 
pear before  you  today  to  relate  some  of  the  experiences  of  the  hous- 
ing authority  at  Charleston,  WV,  in  dealing  with  the  Legal  Aid  So- 
ciety of  Charleston. 

I  am  the  executive  director  of  the  Charleston  Housing  Authority. 
We  have  approximately  1,600  public  housing  units  which  we  make 
available  to  qualified  individuals.  This  is  in  addition  to  rental  as- 
sistance units  through  private  landlords.  Our  total  operation  con- 
sists of  2,819  units. 

Charleston  Housing  serves  the  city  of  Charleston  in  Kanawha 
County,  WV,  which  is  the  largest  metropolitan  area  in  the  State  of 
West  Virginia. 

The  mission  of  Charleston  Housing  is  to  provide  decent,  safe  and 
sanitary  housing  to  our  residents.  A  significant  number  of  our  resi- 
dents live  in  single  parent  homes  with  incomes  well  below  the  pov- 
erty levels.  Charleston  Housing  has  been  quite  successful  in  recent 
years  in  fulfilling  our  mission  of  providing  safe,  decent  housing  for 
our  residents,  and  the  authority  has  been  recognized  on  both  the 
State  and  national  level  for  these  improvements  to  our  residential 
communities  that  we  made  in  recent  years. 

I  am  here  to  relate  some  of  my  observations  about  the  experience 
of  Charlestown  Housing  with  the  Legal  Aid  Society  of  West  Vir- 
ginia. 

In  general,  Legal  Aid  provides  a  valuable  service  to  society  by 
supplying  legal  assistance  to  individuals  who  might  not  otherwise 
be  able  to  secure  the  services  of  an  attorney.  This  purpose  is  par- 
ticularly clear  in  areas  of  domestic  violence,  child  support  and 
consumer  fraud. 

However,  there  are  instances  where  the  Legal  Aid  Society  of 
Charleston  goes  beyond  the  bounds  of  Congress'  intended  mission 
of  providing  legal  services  to  the  poor.  Such  actions  by  the  Legal 
Aid  Society,  in  my  view,  often  result  in  a  disservice  to  the  individ- 
ual being  represented  by  Legal  Aid  Society,  as  well  as  an  increased 
burden  and  expense  to  Charleston  Housing. 

This  is  particularly  clear  in  the  area  of  evictions  of  residents  for 
criminal  activity.  I  would  like  to  rid  public  housing  forever  of  the 
criminal  element  that  these — of  the  criminal  element.  These  crimi- 
nals only  prey  on  our  elderly  residents.  In  many  instances,  they  be- 
come role  models  for  our  youth  in  our  developments. 

However,  when  we  attempt  to  evict  persons  who  have  been  en- 
gaged in  criminal  activity  from  public  housing,  we  are  often 
thwarted  by  the  legal  maneuvers  of  the  Legal  Aid  Society  of 
Charleston.  Their  challenges  cover  a  number  of  areas. 

First,  Legal  Aid  Society  takes  the  position  that  Charleston  Hous- 
ing should  not  evict  residents  for  actions  committed  by  either  their 
guests  or  members  of  the  household,  although  the  lease  which  the 
residents  sign  clearly  provides  this  basis  for  eviction. 

Second,  the  Legal  Aid  Society  frequently  challenges  our  ability  to 
prove  that  illegal  activity  did  occur,  and  in  cases  of  this  type,  prov- 
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ing  illegal  activity  in  court  is  often  a  problem.  Our  agency  is  hin- 
dered in  obtaining  proof  of  criminal  activity  because  the  residents 
of  housing  complexes  fear  retaliation  by  the  criminal  element  if 
they  should  come  forward  and  provide  the  information  about  these 
criminals  who  are  residing  as  their  next  door  neighbors. 

Our  own  employees  fear  court  confrontations  with  criminals  and 
fear  facing  these  criminals 

Mr.  Gekas.  They  fear  what? 

Ms.  Boggess.  Fear  facing  these  criminals 

Mr.  Gekas.  Oh,  facing.  OK,  I  am  sorry. 

Ms.  BOGGESS  [continuing].  Their  friends,  friends  of  these  crimi- 
nals, and  their  families  in  the  housing  units  and  in  the  develop- 
ments if  they  provide  information  about  criminal  activity  taking 
place. 

As  a  result,  we  are  often  unable  to  get  witnesses  to  testify,  and 
the  criminal  is  allowed  to  remain  in  the  housing  unit.  Ultimately, 
the  law-abiding  citizens  of  the  apartment  complexes  are  punished 
as  a  result  of  these  challenges  being  made  to  our  eviction  proce- 
dures by  Legal  Aid. 

Unfortunately,  the  Legal  Aid  Society  doesn't  choose  to  get  in- 
volved with  representing  residents  who  have  never  been  charged 
with  a  crime  and  who  fear  for  their  very  lives.  Rather,  Legal  Aid 
has  made  the  decision  to  attack  our  eviction  procedures,  thereby 
giving  aid  and  comfort  to  the  criminal  element  in  these  housing  de- 
velopments. 

When  we  receive  information  that  a  resident  has  been  charged 
with  a  crime,  our  procedure  is  to  file  an  eviction  proceeding  in  the 
magistrate  court  of  Kanawha  County,  WV.  This  is  basically  a  small 
claims  court  where  parties  can  represent  themselves,  and  it  is  not 
necessary  for  the  housing  authority  to  retain  the  services  of  coun- 
sel. At  this  level,  disputes  are  often  informally  resolved  with  a 
magistrate  acting  as  a  type  of  mediator  after  learning  about  the 
underlying  dispute.  Throughout  the  eviction  process,  the  resident 
remains  in  the  housing  unit.  However,  the  actions  of  Legal  Aid  do 
not  allow  this  procedure  to  work. 

Rather  than  have  the  case  heard  by  the  magistrate,  the  attorney 
for  the  Legal  Aid  Society  routinely  removes  the  case  to  circuit 
court.  When  this  happens,  we  must  involve  our  attorney  and  begin 
to  incur  legal  fees. 

I  will  skip  to  another  part  since  my  time  is  up. 

I  would  just  like  to  say  we  had  a  recent  case  where  a  tenant's 
boyfriend  fired  a  handgun  on  the  premises. 

Mr.  Gekas.  We  will  have  to  end.  Thank  you.  Sorry. 

[The  prepared  statement  of  Ms.  Boggess  follows:] 

Prepared  Statement  of  Zelma  D.  Boggess,  Executive  Director,  Charleston 
Housing  Authority,  Charleston,  WV 

Members  of  the  Committee,  my  name  is  Zelma  D.  Boggess  and  I  would  like  to 
thank  you  for  the  opportunity  to  appear  before  you  today  to  relate  some  of  the  expe- 
riences of  the  Charleston  Housing  Authority  of  Charleston,  West  Virginia  in  dealing 
with  the  Legal  Aid  Society  of  Charleston,  West  Virginia.  I  am  the  Executive  Director 
of  the  Charleston  Housing  Authority.  The  Charleston  Housing  Authority  has  ap- 
proximately sixteen  hundred  (1600)  public  housing  units  which  it  makes  available 
to  qualified  individuals.  The  Charleston  Housing  Authority  serves  the  City  of 
Charleston  in  Kanawha  County,  West  Virginia,  which  is  the  largest  metropolitan 
area  in  the  State  of  West  Virginia. 
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The  mission  of  the  Charleston  Housing  Authority  is  to  provide  decent,  safe  and 
sanitary  housing  to  our  residents.  A  significant  number  of  our  residents  live  in  sin- 
gle parent  homes  with  incomes  well  below  poverty  levels.  The  Charleston  Housing 
Authority  has  been  quite  successful  in  recent  years  in  fulfilling  our  mission  of  pro- 
viding safe,  decent  housing  for  our  residents  and  the  Authority  has  been  recognized 
on  both  the  state  and  national  level  for  improvements  to  the  residential  commu- 
nities that  have  been  made  in  recent  years. 

I  am  here  to  relate  some  of  my  observations  about  the  experience  of  the  Charles- 
ton Housing  Authority  with  the  Legal  Aid  Society  of  Charleston,  West  Virginia.  In 
general,  Legal  Aid  provides  a  valuable  service  to  society  by  supplying  legal  assist- 
ance to  individuals  who  might  not  otherwise  be  able  to  secure  the  services  of  an  at- 
torney. This  purpose  is  particularly  clear  in  the  areas  of  domestic  violence,  child 
support,  and  consumer  fraud.  However,  there  are  instances  where  the  Legal  Aid  So- 
ciety of  Charleston  goes  beyond  the  bounds  of  Congress'  intended  mission  of  provid- 
ing Legal  Services  to  the  poor.  Such  actions  by  the  Legal  Aid  Society,  in  my  view, 
often  result  in  a  disservice  to  the  individual  being  represented  by  Legal  Aid  as  well 
as  an  increased  burden  and  expense  to  the  Charleston  Housing  Authority. 

This  is  particularly  clear  in  the  area  of  evictions  of  residents  for  criminal  activity. 
I  would  like  to  rid  public  housing  forever  of  the  criminal  element.  These  criminals 
not  only  prey  on  our  elderly  residents,  in  many  instances  they  have  become  the  role 
models  for  the  youth  in  our  public  housing  developments.  However,  when  we  make 
attempts  to  evict  persons  who  have  been  engaged  in  criminal  activity  from  public 
housing,  we  are  often  thwarted  by  the  legal  maneuvers  of  the  Legal  Aid  Society  of 
Charleston.  Their  challenges  cover  a  number  of  areas.  First,  the  Legal  Aid  Society 
takes  the  position  that  the  Charleston  Housing  Authority  should  not  evict  residents 
for  actions  which  are  committed  by  either  their  guests  or  members  of  their  house- 
hold (although  the  lease  which  residents  must  sign  clearly  provides  that  this  is  a 
basis  for  eviction).  Secondly,  the  Legal  Aid  Society  frequently  challenges  our  ability 
to  prove  that  illegal  activity  did  in  fact  occur.  In  cases  of  this  type,  proving  the  ille- 
gal activity  in  court  is  often  a  problem.  The  Authority  is  hindered  in  obtaining  proof 
of  criminal  activity  because  the  residents  of  the  housing  complexes  fear  retaliation 
by  the  criminal  element  if  they  should  come  forward  and  provide  information  about 
the  criminals  who  are  residing  as  their  next  door  neighbors.  Our  own  employees 
fear  court  confrontations  with  the  criminals  and  also  fear  facing  the  criminals,  their 
friends  and  families  in  the  housing  units  if  they  provide  information  about  the 
criminal  activity  taking  place.  As  a  result,  we  are  often  unable  to  get  witnesses  to 
testify  and  the  criminal  is  allowed  to  remain  in  the  housing  unit.  Ultimately,  the 
law  abiding  citizens  of  the  apartment  complexes  are  punished  as  a  result  of  the 
challenges  being  made  to  our  eviction  procedures  by  Legal  Aid.  Unfortunately,  the 
Legal  Aid  society  does  not  choose  to  get  involved  with  representing  residents  who 
have  never  been  charged  with  a  crime,  and  who  fear  for  their  very  lives.  Rather, 
Legal  Aid  has  made  the  decision  to  attack  our  eviction  procedures  and  thereby  give 
aid  and  comfort  to  the  criminal  element  in  these  housing  developments. 

When  the  Authority  receives  information  that  a  resident  has  been  charged  with 
a  crime,  our  procedure  is  to  file  an  eviction  proceeding  in  the  Magistrate  Court  of 
Kanawha  County,  West  Virginia.  This  is  basically  a  "small  claims"  court  where  par- 
ties can  represent  themselves  and  it  is  not  necessary  for  the  housing  authority  to 
retain  the  services  of  counsel.  At  this  level  disputes  are  often  informally  resolved 
with  the  magistrate  acting  as  a  type  of  mediator  after  learning  about  the  underlying 
dispute.  Throughout  the  eviction  process  the  resident  remains  in  the  housing  unit. 
However  the  actions  of  Legal  Aid  do  not  allow  this  procedure  to  work.  Rather  than 
have  the  case  heard  by  the  Magistrate,  the  attorney  for  the  Legal  Aid  Society  rou- 
tinely removes  the  case  to  the  Circuit  Court.  When  this  happens  we  must  then  in- 
volve our  attorney  and  begin  to  incur  legal  fees.  At  this  point  the  case  becomes  a 
general  civil  law  suit  and  the  eviction  process  can  be  delayed  for  many  months. 
When  the  case  reaches  this  point,  the  Charleston  Housing  Authority  must  make  a 
business  judgment  as  to  whether  to  proceed  with  the  eviction  case  and  incur  the 
attendant  fees  and  expenses  of  litigation.  In  many  cases,  we  are  forced  to  abandon 
the  eviction  proceedings  because  of  the  high  cost  of  litigation. 

In  addition,  we  must  always  be  concerned  that  a  staff  member  may  have  inadvert- 
ently taken  some  action  which  could  result  in  a  claim  being  filed  on  behalf  of  the 
resident  by  the  Legal  Aid  lawyer  demanding  that  the  Authority  pay  attorney  fees 
of  the  Legal  Aid  Society  (although  the  resident  has  in  fact  incurred  no  cost  in  retain- 
ing counsel).  Legal  Aid  routinely  seeks  to  hold  the  Charleston  Housing  Authority 
liable  for  its  attorney  fees  even  in  situations  where  there  was  no  malicious  intent 
to  deprive  a  tenant  of  their  property  or  home. 

In  one  recent  case,  a  tenant's  boyfriend  fired  a  handgun  on  the  premises  of  one 
of  our  complexes.  Initially,  the  Authority's  manager  received  information  that  the 
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shooting  occurred  inside  the  tenant's  apartment.  Although  the  manager  attempted 
to  contact  the  tenant  to  discuss  the  circumstances  underlying  the  shooting  with  her 
on  two  occasions,  the  tenant  ignored  these  requests.  Thus,  the  authority  had  no 
choice  but  to  commence  eviction  proceedings.  After  the  case  was  filed  in  Magistrate 
Court  and  removed  by  Magistrate  to  Circuit  Court,  we  obtained  the  resident's  state- 
ment as  to  what  actually  happened  through  a  deposition.  Our  attorney  then  advised 
the  Legal  Aid  attorney  that  we  would  settle  the  case  by  dismissing  the  eviction,  if 
each  party  would  agree  to  pay  their  own  costs  and  fees.  The  Legal  Aid  attorney  re- 
fused this  proposal  and  insisted  that  he  would  agree  to  a  settlement  only  if  we  paid 
his  attorney's  fees  in  representing  this  tenant.  A  copy  of  his  letter  is  attached  to 
this  handout,  wherein  he  threatens  the  Charleston  Housing  Authority  by  saying 
"you  can  pay  me  now  or  pay  me  later."  Thereafter,  the  Legal  Aid  attorney  filed  mo- 
tions seeking  sanctions  against  the  Charleston  Housing  Authority  and  requesting  a 
finding  of  contempt  against  the  Authority  and  its  attorneys. 

Our  attorneys  then  requested  that  the  Court  dismiss  the  case  on  the  terms  and 
conditions  previously  offered.  After  reviewing  the  transcripts  of  the  proceedings,  the 
Circuit  Judge  ruled  in  our  favor,  stating  that  our  Motion  was  reasonable.  The  Judge 
denied  all  of  the  Legal  Aid  Society's  requests  for  sanctions,  attorney  fees  and  mo- 
tions for  contempt.  However,  the  final  result  of  this  case  is  that  we  were  forced  to 
incur  unnecessary  legal  costs  and  expense  in  defending  these  motions. 

Another  area  which  consumes  inordinate  attention  and  time  are  the  frequent  re- 
quests of  Legal  Aid  for  documents  pursuant  to  the  Freedom  of  Information  Act.  I 
have  received  as  many  as  five  or  six  of  these  requests  in  one  week.  In  fact,  just  yes- 
terday, as  I  was  preparing  to  attend  this  hearing,  I  received  a  request  from  the 
Legal  Aid  attorney  for  copies  of  five  groups  of  documents  including  copies  of  the  con- 
tracts with  outside  counsel  and  copies  of  invoices  from  our  attorneys  for  the  past 
three  years.  I  am  aware  of  no  pending  or  threatened  litigation  which  would  require 
that  the  Legal  Aid  attorney  obtain  this  type  of  information.  Even  though  we  have 
a  minimal  staff,  whose  normal  duties  include  the  handling  of  the  problems  and 
needs  of  our  residents,  our  staff  will  be  forced  be  devote  time  and  attention  to  this 
request,  to  the  exclusion  of  our  residents.  In  addition,  we  will  have  to  pay  our  attor- 
ney to  research  whether  this  request  is  appropriate  under  the  law.  This  is  not  an 
isolated  instance.  Although  I  have  not  prepared  a  statement  as  to  the  exact  amount 
of  staff  time,  not  to  mention  attorney  time,  which  has  been  involved  in  responding 
to  these  requests,  I  can  assure  you  that  it  has  been  considerable  and  that  these  re- 
quest shave  taken  us  away  from  our  mission  of  providing  safe,  sanitary  and  decent 
housing  to  the  citizens  of  Charleston. 

In  conclusion,  I  am  appalled  at  the  waste  of  resources,  both  financial  and  human, 
which  the  Charleston  Housing  Authority  must  invest  in  dealing  with  Legal  Aid. 
Prior  to  my  service  with  the  Charleston  Housing  Authority,  I  served  as  the  Execu- 
tive Director  of  the  Housing  Authority  of  Jackson  County,  West  Virginia.  The  Public 
Legal  Services  offices  serving  that  area  worked  with  us,  rather  than  against  us,  re- 
sulting in  an  efficient  use  of  resources  of  both  of  these  agencies.  For  some  reason, 
we  cannot  seem  to  attain  a  spirit  of  cooperation  with  the  Legal  Aid  Society  in 
Charleston.  As  long  a  sour  efforts  to  evict  criminals  must  end  in  protracted  litiga- 
tion, the  Charleston  Housing  Authority  will  be  thwarted  in  its  attempts  to  provide 
decent,  safe  and  sanitary  housing  for  the  residents  of  Charleston  and  Kanawha 
County,  West  Virginia. 

Thank  you  for  the  opportunity. 


Legal  Aid  Society  of  Charleston, 

Charleston,  WV,  April  4,  1995. 
Re  Charleston  Housing  Authority  v.  Trena  Hall 

Carrie  Newton, 
Goodwin  &  Goodwin, 
Charleston,  WV. 

Dear  Carrie:  As  I  told  you  in  our  recent  conversation,  I  intended  to  seek  sanc- 
tions in  the  above-captioned  matter,  namely  the  payment  of  attorney's  fees  and 
costs.  As  I  have  tried  to  impress  upon  you  from  the  outset  of  your  involvement  in 
this  matter,  there  has  never  been  any  grounds  for  Ms.  Hall's  eviction  and  if  the 
Housing  Authority  had  bothered  to  investigate  the  matter,  it  would  have  discovered 
that  fact.  That  the  Authority  was  willing  to  dismiss  the  case  after  taking  only  Ms. 
Hall's  deposition  has  done  nothing  the  convince  me  that  the  Authority  has  behaved 
in  anything  other  than  in  an  irresponsible  manner  in  this  case. 

My  purpose  in  writing  is  to  make  a  "you  can  pay  me  now  or  you  can  pay  me  later" 
offer.  If  the  Authority  is  willing  to  pay  the  fees  and  costs  to  date  ($500)  and  agree 
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to  a  dismissal  with  prejudice,  then  I  will  not  pursue  sanctions.  If  this  offer  is  not 
acceptable,  and  I  do  not  hear  from  you  by  Monday  of  next  week,  I  will  notice  deposi- 
tions of  Zelma  Boggess,  Bruce  Hogan  and  the  Manager  of  Ms.  Hall's  project  to  pin 
down  exactly  what  efforts  were  undertaken  by  the  Authority  to  verify  that  the  Peti- 
tion filed  in  this  matter  was  well  grounded  in  fact.  I  have  no  doubt  about  the  out- 
come of  that  inquiry  and  I  am  confident  that  Judge  Ranson  will  determine  that  this 
action  has  been  from  the  outset  frivolous. 
I  look  forward  to  hearing  from  you. 
Sincerely, 

Tony  Sade,  Attorney  at  Law. 

Mr.  Gekas.  The  gentleman  from  Philadelphia. 

STATEMENT  OF  MICHAEL  PILEGGI,  COUNSEL,  PHILADELPHIA 
HOUSING  AUTHORITY 

Mr.  Pileggi.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. 

My  name  is  Michael  Pileggi,  and  I  am  in-house  counsel  for  the 
Philadelphia  Housing  Authority.  The  Philadelphia  Housing  Author- 
ity has  22,000  units,  80,000  residents,  and  it  is  the  fourth  largest 
housing  authority  in  the  country. 

Perhaps  I  can,  through  my  experiences  and  encounters  with  the 
legal  services,  I  can  provide  more  of  a  nuts-and-bolts  type  view  on 
this  particular  issue.  I  have  litigated  several  civil  rights  cases,  drug 
cases,  arson  cases  whereby  legal  services  have  represented  the 
Philadelphia  Housing  Authority  tenants. 

The  Philadelphia  Housing  Authority — actually,  I  would  like  to 
address  two  issues  which  I  think  would  answer  a  lot  of  questions 
that  have  been  asked  of  the  panelists.  The  first  one  is  the  criminal 
activity — of  legal  services'  representation  of  criminal  activity,  ten- 
ants engaging  in  criminal  activity. 

And  the  second  issue  is  legal  services  in  the  Philadelphia  area 
has  developed  a  method  of  filing  civil  rights  lawsuits  in  an  effort 
to  garner  substantial  attorneys'  fees,  and  I  think  it  answers  the 
questions  about  transferring  or  fee  shifting  from  one  public  agency 
to  another.  In  particular,  since  1994,  the  Philadelphia  Housing  Au- 
thority has  paid  $194,000  in  legal  fees  to  the  legal  services. 

Also,  these  particular  lawsuits,  these  civil  rights  lawsuits,  encom- 
pass such  things  as — basically,  they  are  landlord-tenant  disputes — 
such  things  as  leaky  faucets,  lack  of  heater  vents,  no  light  switch 
plate  covers,  running  toilets  and  stopped-up  tubs — and  the  process 
that  they  use  is  they  will  file  repeated  civil  rights  claims  based  on 
the  U.S.  Housing  Act  under  the  rubrics  of  safe,  decent,  and  sani- 
tary housing.  And  essentially  what  they  are  doing  is  they  are  liti- 
gating mere  landlord-tenant  lease  type  disputes  in  the  Federal 
courts  for  the  sole  purpose  of  obtaining  attorneys'  fees. 

Pursuant  to  the  Civil  Rights  Act,  if  you  are  a  prevailing  party 
you  can  obtain  attorneys'  fees.  So,  ultimately,  they  will  get  a  group 
of  maybe  20  or  30  people  that  will  file  as  many  as  four  civil  rights 
lawsuits  a  year,  also  follow  up  with  motions  to  enforce  settlement 
agreements  if  the  Philadelphia  Housing  Authority  enters  into  set- 
tlement agreements  and  ultimately  run  up  a  legal  tab  of  thousands 
and  thousands  of  dollars. 

This  ultimately  affects  the  rest  of  the  Philadelphia  Housing  Au- 
thority tenants  population,  legal  services  is  representing  not  even 
1  percent  of  the  population  to  the  detriment  of  the  rest  of  the 
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Philadelphia  Housing  Authority  tenants.  These  legal  fees  come 
right  out  of  the  Philadelphia  Housing  Authority's  operating  budget. 

Now,  if  I  may,  I  would  like  to  give  some  examples  of  some  cases. 
Especially  I  will  start  with  the  criminal  activity  cases. 

I  had  a  case  where  a  woman  was  accused  of  arson.  Her  daughter 
testified  against  the  mother  saying  that  the  mother,  at  the  moth- 
er's behest,  individuals  torched  her  unit.  She  was  facing  eviction, 
and  she  was — figured  she  would  somehow  get  out  of  the  eviction 
process  by  torching  her  unit. 

The  Housing  Authority  prevailed  at  the  State  court  level.  That 
was  appealed  by  the  legal  services. 

Legal  services  also  ran  to  Federal  court,  filed  a  civil  rights  action 
requesting  the  Federal  court  to  enjoin  the  Philadelphia  Housing 
Authority  from  evicting  this  particular  individual. 

The  case — the  Federal  case  is  still  pending.  In  the  interim,  they 
are  asking  and  requesting  for  thousands  of  dollars  in  attorneys' 
fees  pursuant  to  the  civil  rights  case.  That  is  one  example. 

I  had  another  case  where  a  woman — we  had  six  tenants  testify 
on  the  record  that  a  woman  was  engage — a  PH  tenant  was  engag- 
ing in  drug 

Mr.  Gekas.  A  what  tenant? 

Mr.  PlLEGGI.  A  Philadelphia  Housing  Authority  tenant  was  en- 
gaging in  drug  dealing,  extortions,  loansharking.  And  when  these 
individuals — when  these  tenants  fell  behind  in  their  rent  and  were 
facing  eviction,  this  tenant  facilitated  bankruptcy,  bogus  bank- 
ruptcy filings  by  charging  them  money  and  signing  their  names  to 
the  bankruptcy  petitions. 

The  Philadelphia  Housing  Authority  evicted  that  tenant.  Legal 
services  represented  that  tenant.  They  brought  a  civil  rights  law- 
suit in  Federal  court  alleging  that  the  eviction  was  illegal. 

The  Philadelphia  Housing  Authority  also  went  into  bankruptcy 
court  to  litigate  on  behalf  of  these  victims  this  individual  had  filed 
bankruptcies  for,  on  behalf  of  these  victims.  These  other  tenants 
filed  their  own  action.  The  outcome  of  the  case  was  the  Philadel- 
phia Housing  Authority  won  in  bankruptcy  court,  but  the  tenant 
prevailed  in  the  civil  rights  action. 

It  was  essentially  a  wash  with  the  cost.  However,  the  winner  of 
the  case  was  the  legal  services  because  they  obtained  close  to 
$6,000  in  attorneys'  fees. 

Mr.  GEKAS.  We  will  have  to  end  your  testimony.  I  am  sorry.  I 
wish  with  all  my  might  that  we  would  have  had  the  original  sched- 
ule obtained  which  would  have  allowed  us  10,  12  hours  today  to  ac- 
commodate all  nuances  of  all  the  testimony  that  was  offered,  but 
we  are  just  subjected  to  this  legislative  schedule. 

[The  prepared  statement  of  Mr.  Pileggi  follows:] 

Prepared  Statement  of  Michael  Pileggi,  Counsel,  Philadelphia  Housing 

Authority 

Good  Morning,  Mr.  Chairman  and  Members  of  the  Subcommittee. 

My  name  is  Michael  Pileggi,  and  I  am  counsel  for  the  Philadelphia  Housing  Au- 
thority. 

I  have  been  invited  to  testify  today  concerning  experiences  that  I  have  encoun- 
tered while  representing  the  Philadelphia  Housing  Authority.  My  testimony  will  be 
specifically  limited  to  civil  rights  lawsuits  and  bankruptcy  filings  brought  by  Phila- 
delphia Housing  Authority  tenants  represented  by  Legal  Services.  In  federal  district 
court  and  bankruptcy  court  alone,  the  abuse  of  federal  dollars  by  Legal  Services 
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since  1994  has  garnered  over  $194,281.24  in  attorney's  fees.  The  spurious  reason 
for  these  civil  rights  lawsuits  encompass  mere  landlord-tenant  disputes  such  as: 
leaky  faucets,  lack  of  heater  vents,  no  lights  plate  covers,  running  toilets  and 
stopped  tubs.  Federal  courts  are  expending  significant  resources  to  adjudicate 
claims  which  should  be  filed  in  landlord-tenant  court.  Availability  of  attorney's  fees 
in  federal  civil  rights  cases  creates  an  incentive  for  Legal  Services  to  shift  federal 
dollars  earmarked  for  PHA  tenants  to  the  Legal  Services  program.  Ultimately,  the 
PHA  tenant  population  suffers.  The  following  is  a  brief  description  regarding  how 
these  matters  generally  develop. 

Now  if  a  tenant  is  allegedly  affected  by  Philadelphia  Housing  Authority  action  or 
inaction,  the  tenant  may  request  an  administrative  grievance  hearing.  This  hearing 
may  be  informal,  where  the  parties  attempt  to  resolve  the  disputed  issues,  or  for- 
mal, where  administrative  arbitration  is  held  before  a  neutral  and  detached  arbitra- 
tor. An  agreement  or  an  arbitrator's  award  will  follow.  Usually,  the  tenant  alleges 
that  repairs  need  to  be  performed  in  the  unit.  It  is  not  uncommon  to  have  a  repair 
list  entailing  thirty  to  forty  repairs.  Generally,  PHA  has  either  agreed  or  is  ordered 
by  the  arbitrator  to  perform  these  repairs  within  a  specified  time.  Often,  the  tenant 
will  then  file  a  federal  civil  rights  lawsuit  alleging  that  PHA  has  failed  to  provide 
safe,  decent  and  sanitary  housing  pursuant  to  the  U.S.  Housing  Act  and  the  Code 
of  Federal  Regulations.  Most  often,  the  tenant  will  reference  the  agreement  or  the 
arbitrator's  award  that  he  alleges  has  been  breached  or  violated.  The  tenant  gen- 
erally seeks  enforcement  of  the  agreement  or  arbitrator's  award,  a  rent  abatement, 
compensatory  damages  and  attorney's  fees.  At  this  juncture,  a  decision  must  be 
made  to  either  litigate  the  case  and  risk  incurring  a  large  award  of  attorney's  fees, 
or  settle  the  case  immediately.  If  the  case  is  settled  immediately,  PHA  usually  in- 
curs attorney's  fees  in  the  range  of  $500.00  to  $1,000.00.  The  amount  of  the  rent 
abatement  and  compensatory  damages  vary  according  to  the  alleged  extent  of  re- 
pairs in  the  unit.  In  the  context  of  the  civil  rights  suit,  if  the  plaintiff  prevails — 
even  nominally — he  or  she  is  entitled  to  the  full  costs  of  attorney's  fees. 

The  following  are  examples  of  cases  that  I  have  litigated  where  PHA  had  legiti- 
mate defenses  to  the  alleged  violations  of  the  U.S.  Housing  Act  and  the  Code  of  Fed- 
eral Regulations. 

Mildred  T.  In  this  case  the  plaintiff  filed  a  federal  civil  rights  action  claiming  that 
PHA  failed  to  transfer  her  on  a  timely  basis.  Ms.  T.  had  been  receiving  a  utility 
allowance  check  from  PHA  in  the  amount  of  $199.00  in  order  for  her  to  pay  for  utili- 
ties. Note,  all  scattered  site  tenants,  unlike  conventional  site  tenants,  receive  a  util- 
ity allowance.  PHA  discovered  that  Ms.  T.  was  not  using  the  utility  allowance  check 
for  its  intended  purpose.  She  accumulated  a  $14,000,000  balance  with  the  gas  com- 
pany, and  the  utility  company  subsequently  terminated  service.  Approximately  two 
weeks  later,  Ms.  T.'s  unit  caught  fire.  Ms.  T.  was  using  electric  space  heaters  to  heat 
her  unit  which  ultimately  caused  the  fire.  As  a  result  of  the  fire,  the  unit  was  un- 
inhabitable. Represented  by  Legal  Services,  Ms.  T.  filed  a  civil  rights  lawsuit 
against  PHA,  alleging  that  PHA  did  not  timely  transfer  her  to  another  PHA  rental 
unit.  Ms.  T.  eventually  was  evicted  from  PHA,  but  nevertheless  was  able  to  obtain 
several  thousand  dollars  in  attorney's  fees  for  the  Legal  Services  group. 

Theresa  R.  This  situation  is  similar  to  that  of  Ms.  T's  situation.  Ms.  R.  filed  a  fed- 
eral civil  rights  suit  after  a  fire  destroyed  her  unit.  Ms.  R.  successfully  obtained 
judgment  from  the  district  court  ordering  PHA  to  transfer  Ms.  R.  to  a  new  unit.  Ms. 
R.  was  transferred  to  a  new  unit  and  successfully  obtained  thousands  of  dollars  in 
attorney's  fees.  Ms.  R.  was  eventually  evicted  due  to  her  failure  to  use  the  utility 
allowance  for  its  intended  purposes. 

In  both  of  these  cases,  PHA  spent  over  a  year  and  a  half  attempting  to  evict  these 
individuals  for  utility  fraud. 

Gwendolyn  W.  In  1993  it  was  discovered  that  Ms.  W.  set  fire  to  her  unit.  In  a 
state  court  hearing,  PHA  obtained  judgment  based  on  arson.  Subsequent  to  PHA's 
state  court  judgment,  Ms.  W.  filed  a  federal  civil  rights  lawsuit  requesting  that  the 
court  stay  the  eviction  of  Ms.  W.  and  send  her  monthly  utility  allowance  checks 
which  she  allegedly  was  not  receiving.  Ms.  W.  was  represented  by  Legal  Services. 
During  PHA's  investigation,  it  was  learned  that  Ms.  W.  did  not  even  have  utility 
accounts  in  her  name.  This  case  is  still  pending  before  the  U.S.  District  Court  for 
the  Eastern  District  of  Pennsylvania. 

Vera  I.  Ms.  I.  has  commenced  a  class  action  lawsuit  pursuant  to  the  Federal  Civil 
Rights  Act  and  U.S.  Housing  Act  alleging  that  PHA's  paint  policy  is  illegal.  The 
class  is  represented  by  Legal  Services.  Specifically,  PHA's  paint  policy  states  that 
only  two  gallons  of  paint  can  be  dispensed  at  one  time.  PHA  also  requires  that  the 
tenant's  rental  account  be  current  in  order  to  receive  the  paint.  If  a  tenant  has  a 
rental  delinquency,  PHA  requires  the  tenant  to  enter  into  a  nominal  repayment 
agreement.  This  case  has  been  in  litigation  for  over  a  year  and  is  still  pending. 
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Christine  L.  Ms.  L.  sued  pursuant  to  the  Federal  Civil  Rights  Act  and  the  U.S. 
Housing  Act  alleging  that  PHA  failed  to  timely  transfer  her  to  a  larger  unit.  Ms. 
L.  was  represented  by  Legal  Services.  Ms.  L.  required  a  six-bedroom  unit,  but  was 
housed  in  a  five-bedroom  unit.  PHA  transferred  Ms.  L.  to  an  appropriate  sized  unit 
within  seven  months  of  her  initial  request.  PHA  has  a  limited  number  of  six  bed- 
room units.  Testimony  was  presented  indicating  that  Ms.  L.  was  moved  to  the  six 
bedroom  unit  as  quickly  as  possible.  Nevertheless,  Ms.  L.  prevailed  and  received  ap- 
proximately $2,000.00  in  rent  abatements,  and  Legal  Services  obtained  $5,500.00  in 
attorney's  fees. 

Rita  L.  Ms.  L.  has  sued  PHA  pursuant  to  the  Federal  Civil  Rights  Act  and  the 
U.S.  Housing  Act  three  times.  She  has  also  filed  several  motions  to  enforce  settle- 
ment stipulations  in  those  cases.  These  matters  dealt  with  repairs  allegedly  needed 
in  Ms.  L.'s  unit.  Two  of  the  cases  were  settled,  and  one  case  was  tried.  Ms.  L.  has 
received  over  $15,000.00  in  attorney's  fees  and  several  thousand  dollars  in  rent 
abatements.  PHA  maintains  that  many  of  the  defects  alleged  in  Ms.  L.'s  complaint 
were  unfounded.  Nevertheless,  she  was  a  successful  litigant. 

Gwendolyn  S.  Ms.  S.  has  sued  PHA  in  bankruptcy  court  and  in  federal  district 
court.  Ms.  S.  has  successfully  discharged  $7,000.00  of  delinquent  rent  owed  to  PHA. 
Ms.  S.'s  rent  was  under  $100.00  a  month.  Ultimately,  Ms.  S.  sued  PHA  alleging  that 
over  20  repairs  needed  to  be  performed  in  her  unit.  During  PHA's  inspection  and 
investigation  it  was  discovered  that  much  of  the  damage  was  caused  by  the  tenant. 
Holes  had  been  punched  through  walls  and  doors.  PHA  successfully  proved  that 
there  was  tenant  damage.  However,  in  the  interim,  not  only  did  Ms.  S.  expunge 
$7,000.00  of  rental  delinquencies,  but  Legal  Services  obtained  several  thousand  dol- 
lars in  attorney's  fees. 

Lupina  R.  Ms.  R.  was  a  PHA  tenant  who  was  allegedly  dealing  drugs  extorting 
money,  loan  sharking,  a  filing  bogus  bankruptcy  filing  on  behalf  of  PHA  tenants 
who  were  indebted  to  her.  Ms.  R.  filed  at  least  ten  bogus  bankruptcies  charging 
PHA  tenants  $150.00  to  $250.00  per  filing.  PHA  proceeded  with  Ms.  R.'s  lease  ter- 
mination and  eventually  evicted  her.  Ms.  R.  filed  a  civil  rights  suit.  She  was  rep- 
resented by  Legal  Services  even  though  Legal  Services  was  informed  of  Ms.  R.'s  al- 
leged criminal  conduct.  In  fact,  the  Legal  Services  attorney  was  aware  that  the 
F.B.I,  was  investigating  Ms.  R.  Ms.  R.  prevailed  in  her  civil  rights  suit  because  the 
court  found  that  PHA  failed  to  give  her  adequate  notice  of  the  charges  against  her. 
She  obtained  $3,000.00  in  compensatory  damages,  and  Legal  Services  obtained 
$5,500.00  in  legal  fees.  PHA  subsequently  brought  an  action  against  Ms.  R.  in  bank- 
ruptcy court  because  of  her  fraudulent  bankruptcy  filings.  PHA  was  able  to  prevail 
in  that  particular  case  and  was  able  to  off-set  the  amount  owed  to  Ms.  R.  for  com- 
pensatory damages  against  that  which  PHA  was  awarded  in  bankruptcy  court.  How- 
ever, the  ultimate  winner  was  Legal  Services  because  they  were  able  to  retain  the 
$5,500.00  that  they  were  awarded  in  district  court. 

Bonnet  D.  Ms.  D.  requested  four  grievance  hearings.  The  arbitrator  ordered  that 
the  tenant  was  to  be  transferred  from  her  unit  to  another  PHA  unit.  Ms.  D.  was 
overhoused  and  refused  to  transfer.  Ultimately,  the  arbitrator  granted  PHA  permis- 
sion to  proceed  in  state  court  with  a  lease  termination.  PHA  proceeded  in  state  court 
and,  after  four  hearings,  the  state  court  judge  awarded  PHA  possession.  Ms.  D.  filed 
a  civil  rights  suit  with  an  accompanying  motion  for  preliminary  injunction  request- 
ing the  court  to  allow  her  to  remain  in  her  unit.  After  various  settlement  con- 
ferences and  a  hearing  before  the  district  court  judge,  PHA  prevailed  and  Ms.  D. 
was  ordered  to  move  to  a  smaller  unit.  Ms.  D.  was  unable  to  obtain  attorney's  fees 
in  this  particular  case. 

Harriet  M.  Ms.  M.  lived  alone  in  a  three  bedroom  PHA  unit  that  was  uninhabit- 
able. PHA  offered  Ms.  M.  several  units  to  move  to,  but  she  declined  to  accept  these 
offers.  Subsequent  to  the  offers  of  housing,  Ms.  M.  filed  a  civil  rights  lawsuit  alleg- 
ing violations  of  her  civil  rights  and  the  U.S.  Housing  Act,  due  to  the  uninhabitable 
conditions  in  her  unit.  In  this  particular  case,  PHA  filed  a  motion  for  preliminary 
injunction  requesting  the  court  to  order  her  to  move  for  her  own  safety.  The  tenant 
was  eventually  ordered  to  move,  yet  Legal  Services  obtained  several  thousand  dol- 
lars in  attorney's  fees. 

Krissy  J.  Ms.  J.  has  filed  three  or  four  civil  rights  lawsuits  in  the  last  2  years. 
One  lawsuit  was  filed  because  Legal  Services  felt  the  $50.00  check  owed  to  the  ten- 
ant was  not  timely  processed.  A  civil  rights  lawsuit  then  followed.  In  settling  that 
case  immediately,  Legal  Services  obtained  over  $500.00  in  attorney's  fees. 

Sherry  J.  Ms.  J.  disputed  PHA's  decision  not  to  make  her  daughter  the  head-of- 
household  under  the  lease.  Instead  of  proceeding  through  the  grievance  process,  a 
civil  rights  lawsuit  was  filed  alleging  that  the  failure  to  designate  Ms.  J.'s  daughter 
as  head-of-household  violated  Ms.  J.'s  civil  rights.  PHA  argued  that  the  lawsuit  was 
unnecessary  because  the  plaintiff  could  have  filed  a  grievance  or  directly  contacted 
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PHA  management.  After  exhaustive  testimony,  the  court  drafted  a  thirty  page  opin- 
ion awarding  approximately  $6,000.00  in  attorney's  fees  to  the  plaintiff.  The  court 
did  note,  however,  that  Legal  Services  would  be  required  to  proceed  through  the 
grievance  process  under  normal  circumstances  in  order  to  obtain  attorney's  fees  be- 
fore filing  civil  rights  suits.  The  Court  found  in  this  case  that  there  were  exceptional 
circumstances  justifying  an  award  of  attorney's  fees. 

Rosemarie  M.  Ms.  M.  filed  a  civil  rights  lawsuit  alleging  that  PHA  failed  to  pay 
her  moving  expenses  in  the  amount  of  $375.00.  This  case  was  immediately  settled. 

The  bankruptcy  forum  is  another  method  used  by  Legal  Services  in  order  to  ob- 
tain attorney's  fees. 

PHA  averages  thirty  to  thirty-five  bankruptcy  filings  a  month  by  PHA  tenants. 
The  majority  of  the  cases  are  filed  to  stay  an  eviction  based  on  non-payment  of  rent 
and/or  criminal  activity. 

I  have  tried  drug  cases  and  arson  cases  in  the  bankruptcy  forum.  Legal  Services 
has  represented  these  tenants  as  well. 

In  the  case  of  In  re  Victoria  W.  PHA  filed  a  motion  to  lift  the  automatic  stay  due 
to  the  confiscation  of  600  vials  of  crack-cocaine  in  Ms.  W.'s  unit.  PHS  sought  evic- 
tion of  Ms.  W.  in  state  court  and  ultimately  prevailed.  Just  prior  to  Ms.  W.'s  evic- 
tion, Legal  Services  filed  a  Chapter  7  bankruptcy  petition  on  behalf  of  Ms.  W.  The 
eviction  was  stayed  temporarily.  PHS  filed  a  motion  to  lift  the  automatic  stay  and 
after  a  hearing  where  four  or  five  Philadelphia  Housing  Authority  Police  Officers 
testified,  the  bankruptcy  court  granted  PHA's  motion.  At  the  conclusion  of  that 
hearing,  the  bankruptcy  judge  expressed  grave  concern  over  Legal  Services'  rep- 
resentation of  this  type  of  criminal  action  and  stated  so  on  the  record. 

I  also  litigated  a  case  in  bankruptcy  court  where  the  tenant  admitted  in  open 
court  that  she  did  not  even  owe  PHA  money.  She  filed  bankruptcy  in  a  sole  attempt 
to  avoid  eviction  based  on  an  arson.  Legal  Services  was  aware  of  alleged  criminal 
activity  involving  their  client,  but  represented  the  tenant  anyway. 

From  1994  to  the  present  PHA  has  paid  $194,281.24  in  attorney's  fees  to  Legal 
Services  as  a  result  of  civil  rights  lawsuits.  In  1995  alone  the  number  of  civil  rights 
lawsuits  has  increased  dramatically  where  Legal  Services  represents  PHA  tenants. 
Many  of  the  cases  are  unnecessary  and  frivolous.  These  matters  could  be  pursued 
in  state  municipal  court  or  through  PHA's  administrative  grievance  process.  Many 
tenants  file  multiple  claims  against  PHA  in  a  one  year  period.  It  appears  that  it 
is  the  same  group  of  tenants  that  file  repeat  civil  rights  lawsuits  on  mere  landlord- 
tenants  issues.  At  one  point  several  months  ago,  PHA.  was  receiving  anywhere  from 
two  to  four  civil  rights  lawsuits  a  week  from  PHA  tenants  who  were  represented 
by  Legal  Services.  When  PHA  is  proceeding  with  lease  termination  based  on  various 
breaches  of  the  lease,  the  PHA  tenant,  represented  by  Legal  Services,  files  a  civil 
rights  claim  in  an  attempt  to  undermine  PHS's  lawful  termination. 

These  are  just  some  examples  of  cases  that  PHS  is  confronted  with  continuously. 
Interestingly,  the  requested  hourly  attorney  fee  rate  is  $210.00.  PHA  has  been  suc- 
cessful in  reducing  that  figure  to  $150.00  in  some  challenged  cases.  The  district 
court  judges  in  those  cases  have  expressed  some  concern  that  Legal  Services  is 
charging  exorbitant  hourly  rates  for  relatively  simple  and  routine  cases.  Some 
judges  have  referred  to  these  cases  as  "leaky  faucet  cases."  PHA  has  always  made 
the  argument  that  these  particular  types  of  cases  belong  in  state  court  rather  than 
federal  court.  The  only  reason  that  Legal  Services  brings  these  cases  in  federal  court 
is  to  obtain  attorney's  fees.  If  these  cases  were  brought  in  state  court,  Legal  Services 
would  be  unable  to  obtain  attorney's  fees.  It  is  also  interesting  to  note  that  PHA 
tenants  are  already  obtaining  continuous  rent  abatements.  Some  tenenats  are  ob- 
taining as  much  as  a  100%  rent  abatement.  And  in  one  case  recently  settled,  a  ten- 
ant received  at  100%  rent  abatement,  $15.00  per  day,  and  attorneys  fees,  totaling 
over  $10,000.00!  All  that  for  a  "leaky  faucet  case." 
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JUDGES:  SCHOLL 

OPINIONBY:  DAVID  A.  SCHOLL 

OPINION:  MEMORANDUM 

BY:  DAVID  A.  SCHOLL,  UNITED  STATES  BANKRUPTCY  JUDGE 

After  a  lengthy  consolidated  hearing  of  February  23,  1993,  on  the  Motion  of 
the  Philadelphia  Housing  Authority  ("the  PHA")  to  Reopen  Chapter  7  Proceedings 
and  Objection  to  Discharge  of  SARAH  WHITE  ("the  Debtor") ,  and  several  similar 
motions  in  other  cases  filed  by  PHA  tenants,  which  was  not  attended  by  LUPINA 
RAINEY  and  LISA  WHEATON,  a/k/a  LISA  SMITH  ("the  Defendants"),  nl  we   [*2] 
found  that  the  Debtor  and  others  were  victims  of  unscrupulous  practices  of  the 
Defendants,  who  all  of  the  witnesses  testified,  in  filing  bankruptcy  cases  for 
PHA  tenants,  charged  them  exorbitant  fees  which  they  collected  by  means  of 
coercive  collection  practices.  Since  the  Defendants  did  not  have  the  Debtor  (or 
several  other  of  their  "clients")  personally  sign  her  bankruptcy  petition  or 
fill  out  her  Schedules  accurately  or  completely,  we  conditionally  granted  the 
PHA's  Motion,  seeking  to  revoke  her  discharge  in  a  post-hearing  Order  of 
February  24,  1993.  However,  we  also  allowed  the  Debtor  to  file  and  serve  all 
creditors  with  Amended  Schedules  and  a  duly-executed  petition  for  relief  on  or 
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before  March  10,  1993,  stating  that  this  case  would  be  dismissed  only  if  she 
failed  to  do  so. 


-Footnotes- 


nl  It  was,  however,  attended  by  Peter  D.  Schneider,  Esquire,  of  Community 
Legal  Services,  Inc.  who  is  apparently  co-counsel  for  Defendant  Rainey. 


-End  Footnotes- 


Although  we  expected  that  the  Debtor  would  enlist  the  assistance  of  the 
Temple  Legal  Aid  program,    [*3]   whose  representative  also  attended  the 
February  23,  1993,  hearings  on  behalf  of  another  PHA  tenant,  she  apparently  did 
not  do  so,  nor  make  any  other  filings  in  her  case.  Therefore,  on  March  17,  1993, 
upon  noting  that  the  Debtor  had  not  timely  filed  and  served  her  creditors  with 
Amended  Schedules  or  a  duly-executed  petition,  we  dismissed  this  case. 

On  April  14,  1993,  the  PHA  filed  a  motion  seeking  to  reopen  the  Debtor's  case 
to  file  the  instant  adversary  proceeding  against  the  Defendants  in  this  case. 
This  motion  was  granted  on  May  11,  1993,  solely  for  the  purpose  of  allowing  the 
PHA  to  prosecute  this  proceeding. 

This  proceeding  was  accordingly  filed  on  May  13,  1993.  A  trial  date  of  July 
1,  1993,  was  established  in  the  summons. 

In  its  Complaint,  the  PHA  alleged  that,  in  the  hearings  of  February  23,  1993, 
the  Debtors  and  several  other  debtors  in  other  cases,  as  well  as  other  witnesses 
at  the  hearing  had  testified  that  the  Defendants  filled  out  (and  signed) 
bankruptcy  papers  for  PHA  tenants  for  charges  ranging  from  $  250  to  $  450.  It 
also  alleged  that  the  Defendants  engaged  in  various  criminal  activities, 
including  drug  trafficking,  extortion,  loansharking,  assault,  receiving  stolen 
[*4]    goods,  and  use  of  "terroristic  threats"  to  further  their  "ongoing 
criminal  enterprise,"  both  related  and  unrelated  to  the  bankruptcy  filings  of 
the  Debtor  and  other  PHA  tenants. 

In  a  "Preliminary  Statement"  in  the  Complaint,  PHA  indicated  that  it  sought 
"determinations"  of  civil  and/or  criminal  penalties  against  the  Debtors  under  24 
C.F.R.  §  28.5,  18  U.S.C.  6§  152,  155,  and  1961,  and  11  U.S.C.  §  105.  The 
proceeding  was  alleged  to  be  "core"  pursuant  to  28  U.S.C.  @e  157(b)(2)(A),  (H)  , 
(I) ,  (J) ,  (M)  and  (0) .  Two  "claims"  were  asserted,  entitled,  respectively, 
"Bankruptcy  and  Common  Law  Fraud"  and  "RICO"  (apparently  referencing  the 
Racketeer  Influenced  and  Corrupt  Organizations  Act,  18  U.S.C.  @  1961,  et  seq., 
referenced  hereinafter  as  "RICO") .  The  latter  claim  asserted  that  the  Defendants 
established  a  business  known  as  Khadijah's  Boutique  with  the  fruits  of  their 
enterprises.  Relief  sought  included  a  request  that  this  court  determine  the 
appropriate  civil  and  criminal  penalties  against  the  Defendants  pursuant  to  18 
U.S.C.  ee  152,   [*5]    155  and  24  C.F.R.  §  28.5  (Claim  One)  and  pursuant  to  18 
U.S.C.  e§  1963,  1964  (Claim  Two).  Also,  as  to  Claim  One,  PHA  requested  that  this 
court 

enter  an  award  in  favor  of  the  plaintiff  and  against  the  defendants  for 
compensatory  damages  for  any  loss  PHA  has  suffered  due  to  the  fraudulent  filings 
by  defendants  including  defendants'  failure  to  report  income  to  PHA  derived  from 
these  various  illegal  activities  and  damages  for  any  damages  to  PHA. 
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On  June  2,  1993,  Defendant  LUPINA  RAINEY  only  ("Rainey")  filed  a  Motion  to 
Refer  to  the  Honorable  Bruce  I.  Fox  for  Consolidation  with  Prior  Related 
Adversary  Proceeding,  and  to  Dismiss  the  Complaint  ("the  Motion"),  accompanied 
by  a  substantial  Memorandum  of  Law.  In  response  to  the  Motion,  this  court 
entered  an  Order  of  June  7,  1993,  providing,  in  pertinent  part,  as  follows: 

1.  That  aspect  of  the  Motion  seeking  to  refer  this  proceeding  to  Judge  Fox  is 
DENIED.  The  "prior  related  proceeding,"  Adv.  No.  93-0313S,  has  been  dismissed. 
In  any  event,  the  instant  proceeding  was  numbered  prior  to  the  related 
proceeding  and  was  on  a  faster  track  for  trial,  making  its  referral  to  Judge  Fox 
inappropriate  in   [*6]    any  event.  Local  Bankruptcy  rule  5001.2(c),  cited  in 
support  of  this  aspect  of  the  Motion,  applies  only  to  assignments  of  bankruptcy 
cases,  not  adversary  proceedings. 

2.  The  Plaintiff  is  accorded  the  opportunity  to  file  an  Amended  Complaint 
and/or  a  Brief  in  opposition  to  that  aspect  of  the  Motion  seeking  dismissal  of 
this  proceeding  on  or  before  June  18,  1993. 


3.  This  proceeding  remains  scheduled  for  a  trial  on  THURSDAY,  JULY  1,  1993, 
at  9:30  A.M.  and  shall  be  held  in  Courtroom  No.  2  (Room  3718),  United  States 
Court  House,  601  Market  Street,  Philadelphia,  PA  19106. 

4.  The  court  notes  that  Defendant  LISA  WHEATON,  a/k/a  LISA  SMITH,  is 
apparently  a  Debtor  herself,  at  Bankr.  No.  93-11215S.  This  proceeding  therefore 
appears  to  be  stayed  as  to  her.  n2 


-Footnotes- 


n2  We  subsequently  learned  that  the  Clerk's  Office  had  apparently 
erroneously  affixed  the  address  of  the  debtor  in  Bankr.  No.  93-11215S  to  the 
docket,  and  that  the  "LISA  SMITH"  who  is  a  debtor  in  that  case  is  not  the 
Defendant  in  this  case.  If  proper  service  has  been  obtained  against  that 
defendant,  it  therefore  appears  that  a  motion  for  a  default  against  her  would  be 
in  order. 


________________  -End  Footnotes-  _________------- 

[*7] 

In  late  afternoon  of  June  18,  1993,  we  learned  that  PHA  had  filed,  on  June 
16,  1993  (but  at  no  time  served  same  upon  the  court  in  chambers,  as  required  in 
our  Order  of  June  7,  1993),  an  Amended  Complaint  (with  no  Brief  opposing  the 
Motion)  in  response  to  our  Order  of  June  7,  1993. 

The  Amended  Complaint  altered  very  little  of  the  substance  of  the  original 
Complaint.  It  merely  made  more  specific  references  to  portions  of  the 
transcripts  of  the  hearing  of  February  23,  1993,  which  allegedly  supported  its 
claims  of  "drug  trafficking,"  "loan  sharking,"  "terroristic  threats,"  and 
"assaults"  recited  in  the  original  Complaint. 

In  light  of  PHA's  response  to  our  Order  of  June  7,  1993,  we  conclude  that  PHA 
intends  to  stand  on  its  original  Complaint  as  amended.  Rather  than  ordering  the 
Amended  Complaint  to  be  reserved  and  a  summons  reissued,  which  we  feel 
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confident  would  result  in  a  Motion  to  dismiss  the  Amended  Complaint,  very 
similar  to  the  Motion  before  us,  we  are  prepared  to  rule  on  the  Motion.  In  that 
way,  we  believe  that  those  portions  of  the  Amended  Complaint  which  we  believe 
can  be  salvaged  will  be  able  to  be  promptly  readied  for  trial. 

As  Rainey  suggests  in  the  Motion,  the  Complaint   [*8]    and,  like  it,  the 
Amended  Complaint  (hereinafter  referenced  as  "the  Complaint"),  includes  many 
claims  which  are  clearly  beyond  the  jurisdiction  of  this  court  to  hear,  let 
alone  determine.  This  court  has  no  criminal  jurisdiction.  That  jurisdiction  lies 
in  the  district  courts,  18  U.S.C.  @  3231,  or  perhaps  the  state  courts.  We 
therefore  cannot  make  any  determinations  of  criminal  penalties  against  the 
Defendants  under  18  U.S.C.  @@  152,  155,  1963,  1964,  or  any  other  law. 

Furthermore,  there  is  no  indication  that  civil  remedies  exist  under  any  of 
those  laws  except  18  U.S.C.  @  1964.  24  C.F.R.  @  28.5  references  the  imposition 
of  a  civil  penalty  of  not  more  than  $  5,000  for  making  fraudulent  claims  or 
statements  to  a  public  housing  authority.  However,  the  Complaint  references  no 
such  frauds  on  the  part  of  the  Defendants.  Therefore,  any  such  claims  must  be 
dismissed. 

This  court  is,  like  any  federal  court,  a  court  of  limited  jurisdiction, 
limited  further  by  its  Article  I  status  as  a  "unit"  of  the  district  court. 
Pursuant  to  11  U.S.C.  @  1334(b)  and   [*9]    an  Order  of  Reference  of  November  8, 
1990,  drafted  by  the  Honorable  Louis  C.  Bechtle,  then  Chief  Judge  of  the 
District  Court, 

any  and  all  cases  under  chapter  7,  11,  12,  and  13  of  Title  11  and  any  and  all 
proceedings  arising  under  Title  11  or  arising  in  or  related  to  a  chapter  7,  11, 
12,  or  13  case  under  Title  11  are  and  shall  be  referred  to  the  Bankruptcy  judges 
for  the  district. 

The  usual  articulation  of  the  test  for  determining  whether  a  civil  proceeding 
is  related  to  bankruptcy  is  whether  the  outcome  of  that  proceeding  could 
conceivably  have  any  effect  on  the  estate  being  administered  in  bankruptcy.  .  . 
.  An  action  is  related  to  bankruptcy  if  the  outcome  could  alter  the  debtor's 
rights,  liabilities,  options,  or  freedom  of  action  (either  positively  or 
negatively)  and  which  in  any  way  impacts  upon  the  handling  and  administration  of 
the  bankrupt  estate. 

In  re  Bobroff,  766  F.2d  797,  802  (3d  Cir.  1985);  and  In  re  Pacor,  Inc.  v. 
Higgins,  743  F.2d  984,  994  (3d  Cir.  1984). 

There  is  a  threshold  question  as  to  whether  the  outcome  of  the  instant 
proceeding  could  have  any  effect  on  the  Debtor's  estate  in  bankruptcy,    [*10] 
especially  since  that  case  was,  apparently  irrevocably,  dismissed  without  a 
discharge  having  been  granted  to  the  Debtor.  However,  we  note  that  there  is 
ample  authority  for  bankruptcy  courts  to  consider  issues  related  to  compensation 
for  services  to  debtors  in  bankruptcy  cases  even  after  those  cases  have  been 
dismissed.  See,  e.g.,  In  re  Samford,  125  Bankr.  230,  234  (E.D.  Mo.  1991);  In  re 
Post,  119  Bankr.  566,  568-69  (S.D.  Ohio  1989);  In  re  Fricker,  131  Bankr.  932, 
937-38  (Bankr.  E.D.  Pa.  1991);  and  In  re  Mandalay  Shores  Cooperative  Housing 
Ass'n,  60  Bankr.  22  (Bankr.  M.D.  Fla.  1986).  Cf.  Cooter  &  Gell  v.  Hartmarx 
Corp.,  496  U.S.  384,  394-95  (1990)  (court  has  jurisdiction  to  consider  a  Rule  11 
motion  despite  its  dismissal  of  the  case  in  which  the  motion  was  filed) . 
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Furthermore,  we  note  that  this  court  has,  with  many  other  bankruptcy  courts, 
exercised  its  jurisdiction,  occasionally  even  sua  sponte,  to  consider  the 
propriety  of  charges  imposed  and  other  practices  in  the  filing  of  bankruptcy 
cases  by  lay  advocates.  See  In  re  Fleet,  103  Bankr.  578,  582  (E.D.  Pa.  1989); 
[*11]    In  re  Fleet,  95  Bankr.  319,  337-38  (E.D.  Pa.  1989);  and  In  re  Evans, 
1993  WL  254313,  slip  op.  at  *7  (Bankr.  E.D.  Pa.  May  11,  1993).  In  most  instances 
except  the  Fleet  case,  where  an  early  decision  in  the  case  held  to  the  contrary, 
see  In  re  Fleet,  53  Bankr.  833,  838  (Bankr.  E.D.  Pa.  1985),  bankruptcy  courts 
have,  usually  implicitly,  considered  these  matters  to  be  as  core  proceedings 
pursuant  to  28  U.S.C.  @§  157(b)(2)(A),  (0).  n3  See  In  re  Herren,  138  Bankr.  989, 
994  (Bankr.  D.  Wyo,  1992)  (explicit  holding) ;  and  Evans,  supra,  cases  cited 
therein,  slip  op.  at  *7  (by  implication) . 


-Footnotes- 


n3  We  should  note  that  we  find  no  basis  whatsoever  to  conclude  that  the 
instant  proceeding  is  within  the  scope  of  the  other  provisions  cited  by  PHA  in 
support  of  core  status,  i.e.,  28  U.S.C.  @§  157(b)(2)(H),  (I),  (J),  or  (M) . 


-End  Footnotes- 


In  In  re  Dinkins,  79  Bankr.  253,  256-57  (Bankr.  E.D.  Pa.  1987),   [*12]    we 
thusly  related  the  standards  by  which  a  court  is  to  consider  a  motion,  in  the 
nature  of  the  instant  Motion,  to  dismiss  a  complaint  for  failure  to  state  a 
cause  of  action  over  which  a  court  has  jurisdiction: 

It  is  black-letter  law  that  a  motion  to  dismiss  "is  viewed  with  disfavor  and 
is  rarely  granted"  and  that  such  relief  is  "to  be  granted  only  in  the  unusual 
case  in  which  the  plaintiff  includes  allegations  that  show  on  the  face  of  the 
complaint  that  there  is  some  insuperable  bar  to  relief."  5  C.  WRIGHT  &  A. 
MILLER,  FEDERAL  PRACTICE  &  PROCEDURE,  @  1357,  AT  598,  604  (1969).  Put  Otherwise, 
"the  court  should  deny  a  motion  to  dismiss  for  failure  to  state  a  claim  'unless 
it  appears  beyond  doubt  that  the  plaintiff  can  prove  no  set  of  facts  in  support 
of  his  claim  which  would  entitled  him  to  relief.'"  2A  J.  MOORE,  FEDERAL 
PRACTICE,  e  121.07[2.-5] ,  at  12-65  (2d  ed.  1987)  (quoting  Conley  v.  Gibson,  355 
U.S.  41,  45-46,  78  S.  Ct.  99,  101-02,  2  L.Ed.  2d  80  (1957)). 

These  assertions  are  well-supported  by  other  Supreme  Court  authority.  In 
McLain  v.  Real  Estate  Bd.,  Inc.,  444  U.S.  232,  246,  100  S.  Ct.  502,  511,  62 
[*13]    L.  ed.2d  441  (1980),  the  Court  states: 

"It  is  axiomatic  that  a  complaint  should  not  be  dismissed  unless  ' it  appears 
beyond  doubt  that  the  plaintiff  can  prove  no  set  of  facts  in  support  of  his 
claim  which  would  entitle  him  to  relief.'  Conley  v.  Gibson,  355  U.S.  41,  45-46, 
78  S.  Ct.  99,  101-02,  L.ed.  2d  80  (1957);  see  5  C.  WRIGHT  &  A.  MILLER,  Federal 
Practice  and  Procedure  @@  1202,  1205-1207,  1215-24,  1228  (1969)." 

Perhaps  the  most  memorable  statement  of  the  duties  of  a  court  presented  with 
a  motion  to  dismiss  is  set  forth  thusly  by  Chief  Justice  Berger  in  Scheuer  v. 
Rhodes,  416  U.S.  232,  [236,]  94  S.  Ct.  1683,  [1686,]  40  L.  Ed.  2d  90  (1974): 

"When  a  federal  court  reviews  the  sufficiency  of  a  complaint,  before  the 
reception  of  any  evidence  either  by  affidavit  or  admissions,  its  task  is 
necessarily  a  limited  one.  The  issue  is  not  whether  a  plaintiff  will  ultimately 
prevail  but  whether  the  claimant  is  entitled  to  offer  evidence  to  support  the 
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claims.  Indeed  it  may  appear  on  the  face  of  the  pleadings  that  a  recovery  is 
very  remote   [*14]    and  unlikely  but  that  is  not  the  test.  Moreover,  it  is  well 
established  that,  in  passing  on  a  motion  to  dismiss,  whether  on  the  ground  of 
lack  of  jurisdiction  over  the  subject  matter  or  for  failure  to  state  a  cause  of 
action,  the  allegations  of  the  complaint  should  be  construed  favorably  to  the 
pleader. " 

See  also,  e.g.,  Haines  v.  Kerner,  404  U.S.  519,  520,  92  S.  Ct.  594,  595,  30 
L.ed.  2d  652  (1972);  Paolino  v.  Channel  Home  Centers,  668  F.2d  721,  722-23  (3d 
Cir.  1981);  Johnsrud  v.  C.  .  .arter,  620  F.2d  29,  33  (3d  Cir.  1980);  Fid[t]ler 
v.  Rundle,  497  F.2d  794,  801  (3d  Cir.  1974);  Safeguard  Mut.  Ins.  Co.  v.  Miller, 
472  F.2d  732,  734  (3d  Cir.  1973);  and  In  re  Littles,  75  Bankr.  240,  241  (Bankr. 
E.D.  Pa.  1987).  .  .  . 

Under  this  standard,  we  find  that  the  aspect  of  the  Complaint  which 
challenges  the  exorbitant  charges  imposed  upon  the  Debtor  and  other  PHA  tenants 
by  the  Defendants  does  potentially  state  a  claim  over  which  this  court  could  not 
only  exercise  its  jurisdiction,    [*15]   but  also  would  be  a  core  proceeding. 
In  so  holding,  we  find  that  the  present  Complaint,  even  as  amended,  is  seriously 
defective  as  it  stands.  Its  most  glaring  deficiencies  become  apparent  when  we 
consider  the  nature  of  the  relief  sought. 

The  reguests  for  determinations  of  criminal  and  civil  liability  under  28 
U.S.C.  ee  152,  155  and  24  C.F.R.  §  28.5,  and  all  of  the  non-bankruptcy-related 
claims  relating  to  drug  trafficking,  loan  sharking,  terroristic  threats,  and 
assaults  must  be  dismissed,  even  under  the  standards  articulated  in  Dinkins,  as 
there  is  an  "insuperable  bar"  to  this  court's  granting  any  such  relief  for  the 
reasons  stated  at  page  6  supra. 

The  only  allegations  in  the  Complaint  alleging  the  commission  of  any  direct 
damages  to  PHA  are  quoted  at  page  4  supra.  Of  these  allegations,  the  only  claims 
relating  to  the  Defendants'  practices  regarding  bankruptcy  filings  are  vague 
claims  of  damages  suffered  by  PHA  as  a  result  of  the  allegedly  fraudulent 
filings  by  PHA  tenants  engendered  by  the  Defendants. 

We  must  consider  PHA's  allegations  of  violations  of  RICO  in  this  light.  RICO 
is  an  extraordinary  remedy  extendable  to  a  plaintiff   [*16]    only  when  that 
party  has  satisfactorily  alleged  (1)  a  pattern  of  racketeering  activity  in  the 
offenses  alleged;  and  (2)  injury  flowing  directly  from  those  offenses. 

The  first  element  that  a  plaintiff  must  prove  in  a  civil  RICO  action  is  a 
pattern  of  racketeering  activity.  In  Sedima,  S.P.R.L.  v.  Imrex  Co.,  473  U.S. 
479,  496  (1985),  the  United  States  Supreme  Court  ruled  that  the  "pattern" 
requirement  was  only  a  minimum  statutory  threshold  to  which  the  proof  of  a 
"relationship"  between  the  racketeering  acts  and  a  "continuity"  of  criminal 
conduct  must  be  added.  In  H.J.,  Inc.  v.  Northwestern  Bell  Telephone  Co.,  492 
U.S.  229,  239  (1989),  the  Court  further  elaborated,  quoting  from  RICO's 
legislative  history,  that  "it  is  .  .  .  'continuity  plus  relationship  which 
combines  to  produce  a  pattern'"  of  activities  covered  by  RICO,  quoting  116  CONG. 
RECORD  18940  (1970) . 

Subsequent  decisions  of  the  Third  Circuit  Court  of  Appeals  exemplify  the 
difficulty  in  asserting  allegations  sufficient  to  meet  the  standards  for 
alleging  the  requisite  "pattern"  of  conduct  set  forth  by  the  Supreme  Court.  See 
Kehr  Packages,  Inc.  v.  Fidelcor,  Inc.,  926  F.2d  1406   [*17]    (3rd  Cir.), 
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cert,  denied,  111  S.  Ct.  2839  (1991)  (no  "pattern"  is  present  where  alleged 
fraudulent  inducement  to  complete  a  leveraged  buy-out  by  promising  future  loan 
never  provided  was  only  an  "attempt  to  force  a  single  entity  into  bankruptcy," 
and  there  was  neither  an  "additional  threat  of  continued  criminal  activity,"  nor 
"long-term  association  that  exists  for  criminal  purposes")  ;  Banks  v.  Wolk,  928 
F.2d  418  (3rd  Cir.  1990)  (dismissal  of  RICO  claims  against  defendants  will  be 
upheld  where  the  scheme  involved  was  "an  attempt  to  defraud  a  single  investor  of 
his  interest  in  a  single  piece  of  real  estate  over  a  relatively  short  period  of 
time");  Marshall-Silver  Construction  Co.  v.  Mendel,  894  F.2d  593  (3rd  Cir.  1990) 
(continuity  requirement  is  not  satisfied  where  alleged  illegal  activities 
involving  extortionate  threats,  fraudulent  bankruptcy  filings,  and  generation  of 
false  publicity  regarding  that  filing  were  concluded  in  seven  months  and  posed 
no  threat  of  additional  repeated  criminal  conduct  over  a  significant  period) . 
See  also,  e.g.,  Menasco  v.  Wasserman,  886  F.2d  681  (4th  Cir.  1989)   [*18]    (a 
plaintiff's  allegations  do  not  support  the  continuity  prong  of  RICO  pattern 
where  there  is  no  closed  period  of  repeated  conduct  or  threat  of  long-term 
racketeering  activity);  and  Sutherland  v.  O'Malley,  882  F.2d  1196  (7th  Cir. 
1989)  (continuity  is  not  present  under  the  facts  where  racketeering  activity  was 
accomplished  in  five  months  and  there  was  (1)  just  one  victim  who  suffered  one 
distinct  economic  injury;  and  (2)  no  threat  of  continuing  activity) . 

In  addition  to  alleging  a  "pattern"  of  conduct  in  a  RICO  complaint,  a 
plaintiff,  to  overcome  dismissal,  must  allege  injury  to  his  or  her  "business  or 
property"  resulting  from  that  conduct  within  the  meaning  of  11  U.S.C.  @  1964(c). 
See  Sedima,  supra,  473  U.S.  at  496-97.  The  Third  Circuit  Court  of  Appeals,  in 
interpreting  the  injury  requirement,  has  held  that  a  plaintiff  must  prove 
"investment  injury."  See  Glessner  v.  Kenny,  952  F.2d  702,  708  (3rd  Cir.  1991) 
("a  plaintiff  must  allege  injury  resulting  from  the  investment  of  racketeering 
income  (investment  injury) ,  as  distinct  from  injury  from  the  predicate   [*19] 
acts  themselves");  Banks  v.  Wolk,  supra  (citing  Rose  v.  Bartle,  871  F.2d  331, 
357-58  (3rd  Cir.  1989) ;  and  Rose,  id.  at  357  ("requiring  the  allegation  of  .  .  . 
investment  injury  is  consistent  with  both  the  literal  language  and  fair  import 
of  the  language  [of  section  1962(a)]"). 

We  doubt  whether  PHA  has  alleged  the  requisite  "pattern  of  conduct"  by  the 
Defendants.  The  Complaint  alleges  only  episodical  events  without  specificity  as 
to  date  or  connection  either  to  each  other  or  to  the  core  bankruptcy  issue  of 
improperly  assisting  parties  in  filing  bankruptcy  cases.  Continuity  is  not 
alleged  with  any  degree  of  particularity.  The  allegations  of  damages  are  so 
vague  and  generalized  as  to  permit  no  other  conclusion  than  that  these 
allegations  are  patently  insufficient  to  prove  the  requisite  "investment  injury" 
to  PHA  as  a  result  of  the  Defendants'  conduct.  No  connection  between  the 
Defendants'  operations  of  Khadijah's  Boutique  and  any  damages  from  those 
operations  to  PHA  are  shown,  let  alone  any  connection  of  these  operations  with 
the  errant  bankruptcy  filings  which  we  find  are  the  only  claims  which   [*20] 
we  can  hear.  Therefore,  all  of  PHA's  RICO  claims  must  be  dismissed. 

The  only  substantive  claim  remaining,  which  we  are  prepared  to  hear,  are 
those  related  directly  to  the  Defendants'  improper  filing  of  bankruptcy  cases  in 
this  court,  pursuant  to  the  common-law  fraud  theory  cited  therein. 

We  also  note  that  the  Complaint  appears  to  assert  facts  which  could  support 
claims  under  11  U.S.C.  @  329  and  Federal  Rules  of  Bankruptcy  Procedure  2016  and 
2017.  PHA,  in  its  requisite  further  re-drafting  of  the  Complaint,  may  want  to 
consider  seeking  the  more  conventional  remedy  of  relief  on  behalf  of  the 
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Debtor  or  her  estate,  as  well  as  on  behalf  of  itself.  If  such  claims,  which 
would  render  our  jurisdiction  of  this  proceeding  obviously  proper,  are  stated, 
PHA  should  join,  as  parties  plaintiff,  the  Debtor  and  the  former  interim  Trustee 
in  this  case,  Arthur  P.  Liebersohn,  Esquire  ("the  Trustee"),  whom  we  will 
reappoint  in  our  accompanying  Order.  See  Krank  v.  Utica  Mutual  Insurance  Co., 
109  Bankr.  668,  669  (E.D.  Pa.),  aff'd,  908  F.2d  962  (3rd  Cir.  1990);  and  Cain  v. 
Hyatt,  101  Bankr.  440,  441-42  (E.D.  Pa.  1989).   [*21]    The  Trustee  and  the 
United  States  Trustee  may  desire  to  intervene  as  parties  even  if  they  are  not 
joined. 

In  order  to  allow  for  all  of  these  possibilities,  this  court  is  obliged  to 
grant  PHA  an  opportunity  to  file  a  further  Amended  Complaint  and  an  opportunity 
to  the  above-referenced  parties  to  intervene.  There  is  a  trial  of  July  1,  1993, 
already  scheduled,  which  will  regretfully  have  to  be  postponed.  However,  in 
order  that  the  July  1,  1993,  listing  can  be  utilized  for  at  least  a  status 
conference,  we  will  direct  that  the  requisite  Amended  Complaint  and  any  motions 
to  intervene  be  filed  and  served  on  or  before  June  30,  1993.  At  the  status 
conference,  we  anticipate  that  we  will  direct  the  Defendants  to  answer  any 
Amended  Complaint  of  PHA  or  intervenors '  Complaint  within  a  short  time-frame  and 
set  the  matter  down  for  an  imminent  firm  trial  date. 

An  appropriate  order  follows. 

DAVID  A.  SCHOLL,  UNITED  STATES  BANKRUPTCY  JUDGE 

3722  United  States  Court  House 

Philadelphia,  PA  19106-1763 

Dated  at  Philadelphia,  PA, 
this  21st  day  of  June,  1993. 

ORDER 

AND  NOW,  this  21st  day  of  June,  1993,  upon  consideration  of  the  Motion  of 
Defendant  LUPINA  RAINEY  to  (A)  Refer  to  the  Hon.  Bruce    [*22]    I.  Fox  for 
Consolidation  with  Prior  Related  Adversary  Proceeding  and  (B)  to  Dismiss  the 
Complaint  ("the  Motion")  and  an  accompanying  supporting  Memorandum  of  Law,  and 
the  Amended  Complaint  filed  by  the  Plaintiff,  PHILADELPHIA  HOUSING  AUTHORITY 
("PHA")  in  response  thereto  in  accordance  with  our  Order  of  June  7,  1993,  it  is 
hereby  ORDERED  as  follows: 

1.  The  Motion  is  GRANTED  in  part  and  DENIED  in  part.  As  further  explained  in 
our  accompanying  Memorandum,  all  claims  set  forth  in  the  Amended  Complaint  are 
DISMISSED  except  common-law  fraud  claims  arising  from  the  allegations  of  the 
services  allegedly  performed  by  the  Defendants  relative  to  the  filing  of  the 
bankruptcy  cases  by  the  Debtor  and  other  past  and  present  PHA  tenants. 

2.  The  former  interim  Trustee,  ARTHUR  P.  LIEBERSOHN,  ESQUIRE  ("the  Trustee"), 
is  hereby  REAPPOINTED  as  Interim  Trustee  in  this  case. 

3.  The  Plaintiff  is  accorded  the  opportunity  to  file  and  serve  a  further 
Amended  Complaint  consistent  with  this  Order  and  Memorandum,  and  the  Trustee  and 
the  United  States  Trustee  are  accorded  the  opportunity  to  file  and  serve  a 
Motion  to  Intervene  and  Intervener's  Complaint  in  this  proceeding,  on  or 
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before  June  30,  1993. 

4.  The    [*23]    original  copy  of  the  materials  set  forth  above  shall  be 
filed  with  the  Clerk  of  this  Court  and  copies  sent  to  opposing  counsel  and 
delivered  to  the  Court  on  or  before  4:30  P.M.  on  the  June  30,  1993,  at  the 
following  address: 

The  Honorable  David  A.  Scholl 
United  States  Bankruptcy  Judge 
3722  United  States  Court  House 
601  Market  Street 
Philadelphia,  PA  19106-1763 

3.  A  status  conference  will  be  conducted  in  this  proceeding,  in  lieu  of  a 
trial,  on 

THURSDAY,  JULY  1,  1993,  at  9:30  A.M. 

and  shall  be  held  in  Courtroom  No.  2  (Room  3718) ,  United  States  Court  House,  601 
Market  Street,  Philadelphia,  PA  19106. 

DAVID  A.  SCHOLL,  UNITED  STATES  BANKRUPTCY  JUDGE 

3722  United  States  Court  House 

Philadelphia,  PA  19106-1763 
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In  re:  SARAH  WHITE,  Debtor;  PHILADELPHIA  HOUSING  AUTHORITY, 

Plaintiff  and  THOMAS  E.  ROSS,  ESQUIRE,  UNITED  STATES 

TRUSTEE,  Intervening  Plaintiff  v.  LUPINA  RAINEY,  LISA 

WHEATON,  a/k/a  LISA  SMITH,  Defendants 

In  re  WHITE 

Bankruptcy  No.  92-11320S  Chapter  11,  Adversary  No.  93-0312S 

UNITED  STATES  BANKRUPTCY  COURT  FOR  THE  EASTERN  DISTRICT  OF 
PENNSYLVANIA 

1993  Bankr.  LEXIS  1094 

August  5,  1993,  Decided 

COUNSEL:    [*1]    Michad  Pileggi,  Esq.,  2012  Chestnut  St.,  Legal  Dept.,  2nd 
Floor,  Phila.,  PA  19103,  Attorney  for  PHA. 

Richard  M.  Bernstein,  Esq.,  Hoyle,  Morris  &  Kerr,  One  Liberty  Place,  Suite  4900, 
1650  Market  St.,  Phila.,  PA  19103.  Peter  D.  Schneider,  Esq.,  Community  Legal 
Service,  Sylvania  House,  1324  Locust  St.,  Phila.,  PA  19107,  Co-Counsel  for 
Defendant-Lupina  Rainey. 

Sarah  White,  2037  N.  11th  St.,  Apt.  D-24,  Phila.,  PA  19122,  Debtor  pro  se. 

Arthur  P.  Liebersohn,  Esq.,  924  Cherry  St.,  4th  Floor,  Phila.,  PA  19107,  Interim 
Trustee.  Thomas  E.  Ross,  Esquire,  United  States  Trustee,  601  Walnut  St.,  Curtis 
Center,  Suite  950  West,  Phila.,  PA  19106. 

Lisa  Wheaton,  a/k/a  Lisa  Smith,  1322  Somerset  St.,  Phila.,  PA  19132,  Defendant 
pro  se. 

JUDGES:  SCHOLL 

OPINIONBY:  DAVID  A.  SCHOLL 

OPINION:  ORDER/MEMORANDUM 

BY:  DAVID  A.  SCHOLL,  UNITED  STATES  BANKRUPTCY  JUDGE 

AND  NOW,  this  5th  day  of  August,  1993,  after  a  trial  of  the  above-entitled 
proceeding  on  August  3,  1993,  it  is  hereby  ORDERED  AND  DECREED  as  follows: 

1.  This  proceeding  is  DISMISSED  as  to  the  Defendant  LISA  WHEATON,  a/k/a  LISA 
SMITH  ("Wheaton")  without  prejudice  for  lack  of  jurisdiction,  as  there  is  no 
evidence  on  the  record  that  the  said  Defendant  was  properly  served. 

2.  [*2]    Judgment  is  entered  in  part  in  favor  of  the  Plaintiffs 
PHILADELPHIA  HOUSING  AUTHORITY  ("the  PHA")  and  THOMAS  E.  ROSS,  ESQUIRE,  UNITED 
STATES  TRUSTEE  and  against  Defendant  LUPINA  RAINEY  ("the  Defendant"). 

3.  The  Defendant  is  ENJOINED  from  assisting  any  persons  in  filing  bankruptcy 
cases  and  from  charging  any  parties  for  any  services  related  to  bankruptcy 
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cases  in  the  future. 

4.  The  Defendant  is  ORDERED  to  pay  to  the  PHA  the  following  amounts,  to  be 
credited  towards  rent  in  the  following  respective  amounts  owed  to  the  PHA  by  the 
following  individuals,  whom  we  found  that  the  Defendant  and/or  Wheaton,  under 
the  supervision  of  the  Defendant,  assisted  in  filing  bankruptcy  cases: 

a.  Angela  Ellington  $  400 

b.  Arlene  Braswell  $  270 

c.  Charlene  Shuford  $  250 

d.  Sarah  White  $  50 

e.  Samantha  Shuford  $  250 

f.  Sheila  McCorey  $  150 

5.  In  addition,  the  Defendant  is  ORDERED  to  pay  $  2,000  to  the  PHA,  pursuant 
to  Federal  Rule  of  Bankruptcy  Procedure  ("F.R.B.P. ")  9011,  as  a  penalty  for 
filing  defective  bankruptcy  cases  which  resulted  in  economic  detriment  to  the 
PHA  and  required  the  PHA  to  utilize  the  services  of  its  staff  attorneys  to 
prosecute  this  matter. 

We  disbelieve  the  Defendant's   [*3]    blank  denial  of  the  testimony  of  the 
PHA's  witnesses  ("the  Witnesses")  that  she  assisted  the  Witnesses  in  filing 
bankruptcy  petitions  and  charged  them  excessive  and  undisclosed  fees,  or 
directed  or  encouraged  Wheaton  to  do  so  for  her.  We  find  that  the  Defendant  did 
in  fact  assist  the  Witnesses  in  filing  their  bankruptcy  cases,  or  directed 
Wheaton  to  do  so.  We  also  find  that  the  conduct  of  the  Defendant  in  so  doing  was 
egregiously  wrongful,  even  in  comparison  to  that  of  the  "lay  advocates"  whose 
conduct  was  found  improper  in  In  re  Evans,  153  Bankr.  960  (Bankr.  E.D.  Pa. 
1993)  . 

Our  bases  for  the  conclusion  that  the  Defendant's  conduct  was  highly  culpable 
are  our  following  specific  factual  findings:  (1)  The  Defendant's  "customers"  all 
failed  to  file  disclosures  of  the  fees  paid,  as  required  by  Local  Bankruptcy 
Rule  2016.1,  unlike  the  "lay  advocates"  at  issue  in  Evans.  We  believe  that  the 
Defendant  is  responsible  for  the  failure  of  all  of  her  "customers"  to  fill  out 
these  forms,  since  their  failure  to  do  so  was  uniform.  The  failure  to  fill  out 
these  forms  prevented  this  court  from  detecting  the  Defendant's  conduct  and 
acting  to  investigate  her  practices    [*4]    sua  sponte,  as  is  our  practice.  We 
believe  that  the  Defendant  intentionally  encouraged  her  "customers"  not  to  file 
such  forms  to  avoid  detection;  (2)  the  services  performed  by  the  Defendant  and 
Wheaton  were  of  extremely  poor  quality,  featuring  inaccurate  preparation  of 
schedules  and  forgery  of  petitions  and  other  papers,  which  resulted  in  the 
dismissal  of  many  of  the  petitions  filed;  and  (3)  the  charges  imposed  by  the 
Defendant  were  excessive,  in  the  neighborhood  of  $  250  per  person.  This  figure 
is  far  in  excess  of  the  $  100  fee  to  which  we  limited  the  "lay  advocates"  in 
Evans,  153  Bankr.  at  969-70,  despite  the  fact  that  Mr.  Bates  in  the  Evans  case 
had  successfully  filed  bankruptcies  for  most  of  his  clients. 

These  activities  of  the  Defendant  were  reminiscent  of  the  series  of  largely 
unsuccessful  "face  sheet  filings"  made  by  the  Consumer  Advocate  Association 
which  we  considered  in  In  re  Watson,  Bloodsaw  &  Crawly,  1991  WL  269989  (Bankr. 
E.D.  Pa.  1991),  and  the  California  "bankruptcy  mills"  referenced  in  Evans,  153 
Bankr.  at  966-68.  This  court  cannot  and  will  not  tolerate  such  conduct. 

Molding  an  appropriate  remedy   [*5]    is  nevertheless  a  challenging  task. 
Rather  than  granting  the  PHA  the  rather  imaginative  series  of  damages 
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suggested  by  the  PHA  at  trial,  we  are  inclined  to  provide  the  sort  of  remedies 
which  we  would  grant  if  the  propriety  of  the  Defendant's  activities  had  been 
raised  sua  sponte,  as  was  the  case  in  Evans,  153  Bankr.  at  961-62,  and  which  we 
deem  an  appropriate  use  of  our  powers.  See  In  re  Weatherly,   1993  WL  268546 
(E.D.  Pa.  July  14,  1993)  (bankruptcy  court  may  properly  exercise  its 
jurisdiction  to  prohibit  a  contemptuous  "lay  advocate"  from  making  bankruptcy 
filings  anywhere  in  the  country  in  a  sua  sponte  proceeding) . 

Requiring  the  responsible  "lay  advocate"  to  compensate  her  "victims"  is  the 
traditional  remedy,  see  11  U.S.C.  8  329;  F.R.B.P.  2016,  2017;  In  re  Fleet,  103 
Bankr.  578  (E.D.  Pa.  1989);  and  Evans,  supra,  153  Bankr.  966,  even  when  the 
"victims"  do  not  aggressively  pursue  this  remedy.  Id.  at  971-72.  We  provide  that 
remedy  here  by  requiring  the  Defendant  to  make  payments  to  the  PHA  on  behalf  of 
her  "customers."  We  add  the  twist  of  requiring  payments  to    [*6]    the  PHA  in 
recognition  of  the  initiative  taken  by  the  PHA  in  bringing  this  matter  to  light. 

We  are  also  ordering  the  Defendant  to  compensate  the  PHA  an  additional  $ 
2,000.  Our  basis  for  granting  this  relief  directly  to  the  PHA  is  our  finding 
that  the  actions  of  the  Defendant  were  repeatedly  violative  of  F.R.B.P.  9011.  We 
find  that  the  instant  circumstances  constitute  the  sort  of  "exceptional 
circumstances,"  exemplifying  "services"  which  produced  patently  inaccurate  and 
defective  filings,  and  that  the  Defendant's  mercenary  motivations  were  improper. 
See  In  re  Geller,  96  Bankr.  564,  567  (Bankr.  E.D.  P.  1989) .  The  amount  awarded 
is  modest,  relative  to  PHA's  claims  of  damages.  However,  the  award  is  ten  times 
the  amount  which  we  awarded  in  Geller  as  a  penalty  for  the  aggravated  wrongful 
conduct  of  those  debtors. 

We  also  recognize  that  the  magnitude  of  the  monetary  remedy  awarded  is 
largely  symbolic,  because  the  Defendant  appears  to  be  indigent.  However,  we 
cannot  allow  indigency  to  cloak  the  Defendant  with  protection  for  the  just 
consequences  of  her  grossly-improper  actions. 

DAVID  A.  SCHOLL,  UNITED  STATES  BANKRUPTCY  JUDGE 

3722  United  States  Court  House   [*7] 

Philadelphia,  PA  19106-1763 


545 

Mr.  GEKAS.  I  will  yield  for  3  minutes  to  the  gentleman  from 
Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

I  again  want  to  thank  the  witnesses  for  their  testimony  and,  im- 
portantly, for  their  efforts  in  public  housing,  to  make  them  safe  and 
habitable  for  all  the  tenants. 

I  would  suggest  that  this  is  not  an  issue,  particularly  the  rep- 
resentation of  the  people  involved  in  drug  dealing,  which  is  a  point 
of  controversy.  In  fact,  my  understanding  is  in  1990  the  board  of 
directors  of  the  Legal  Services  Corporation  passed  a  resolution  call- 
ing on  Congress  to  prohibit  LSC  grantees  from  representing  per- 
sons involved  in  drug-related  activity  and  drug-related  eviction  and 
other  housing  proceedings  involving  publicly  funded  housing. 

One  of  the  reasons  that  we  have  not  been  able  to  respond  legisla- 
tively is  that  this  authorization  bill  which  we  are  considering  now 
has  never  been  successfully  passed  and  sent  to  the  President  for 
signature.  So  I  believe  we  are  talking  about  something  that  is  com- 
mon ground  and  common  purpose  to  ensure  that  our  public  housing 
facilities  are  safe  places  and  habitable  places  for  all  citizens. 

Just  a  couple  of  specific  questions,  if  I  may. 

Ms.  Henson,  you  talked  about  a  situation  in  which  there  was  an 
incident  in  which  someone  was — came  in  while  you  were  counseling 
them  and  were — actually  saw  or  observed  someone  selling  drugs. 

Ms.  Henson.  Yes. 

Mr.  Reed.  And  attempted  to  evict  the  woman. 

Ms.  Henson.  The  management  company  attempted  to  evict  the 
woman,  yes. 

Mr.  Reed.  Now  originally  was  the  woman  a  tenant?  Did  she  rep- 
resent herself  originally? 

Ms.  Henson.  No.  She  was  always  represented  by  Neighborhood 
Legal  Services. 

Mr.  Reed.  Was  the  cause  of  eviction — what  was  stated  in  the 
complaint  for  eviction? 

Ms.  Henson.  It  was  because,  in  the  way  our  leases  are  written, 
you  as  the  head  of  household  are  responsible  for  your  family  and 
your  guests  and  anybody  who  is  visiting  you,  and  she  was  going  to 
be  evicted  because  one  of  her  guests  was  a  known  drug  dealer  who 
lived  there  and  was  selling  drugs. 

Mr.  Reed.  So  that  she  was  being  evicted  not  because  of  her  own 
use  of  drugs  but  because 

Ms.  HENSON.  She  was  a  drug  user,  too. 

Mr.  Reed.  I  am  asking  specifically. 

Ms.  Henson.  She  was  specifically  being  evicted  because  she  al- 
lowed drug  dealing  to  happen  in  her  house. 

Mr.  Reed.  And  that  was  specified  in  the  complaint  originally 
made  by  the  management  company? 

Ms.  Henson.  Yes. 

Mr.  REED.  Thank  you  very  much. 

Mr.  Pileggi,  a  question.  You  can  help  me  understand.  Under  the 
civil  rights  laws,  are  you  entitled  to  legal  fees  simply  by  taking  a 
case  or  must  you  prevail? 

Mr.  Pileggi.  You  must  prevail.  But,  for  instance,  if  there  is  10 
different  counts,  you  can  prevail  on  one  count  and  be — still  be  a 
prevailing  party  and  obtain. 


546 

Mr.  Reed.  All  the  payments  you  refer  to  as  being  made  by  the 
Philadelphia  Housing  Authority  to  Legal  Services  is  a  result  of  pre- 
vailing on  the  case  in  court  at  least  on  one  count? 

Mr.  PlLEGGl.  Quite  frankly,  most  of  the  payments  were  pursuant 
to  stipulations  because  PHA  found  themselves  in  the  position  that 
if  we  fight  this  out,  we  could  incur  $20,000  in  attorneys'  fees  over 
a  leaky  faucet  case,  whereas  if  we  settle  it  immediately,  perhaps 
it  will  go  away. 

Mr.  REED.  But  the  decision  was  made — and  I  know  you  make 
these  decisions  all  the  time — that  you  would  effectively  either  not 
contest  the  suit  and  admit  either  liability  or  at  least  in  some  way 
concede  that  there  were  merits  to  the  case;  is  that  fair? 

Mr.  PlLEGGl.  In  the  majority  of  the  cases.  However,  there  have 
been  cases  where  PHA  has  litigated. 

Mr.  Reed.  Sure.  Won  some.  Lost  some. 

Mr.  PlLEGGl.  Correct. 

Mr.  Reed.  Thank  you,  Mr.  Pileggi. 

And,  Mr.  Chairman,  in  the  interest  of  time 

Mr.  Gekas.  I  thank  the  gentleman.  The  time  of  the  gentleman 
has  expired. 

We  will  end  this  hearing  by  my  noting  for  the  record  a  part  of 
the  testimony  of  Ms.  Boggess  to  the  effect,  and  it  is  part  of  her 
record  and  a  part  of  our  record,  a  letter  from  Legal  Aid  Society  of 
Charleston  which  speaks  volumes  about  some  of  the  different  ways 
in  which  Legal  Aid,  Legal  Services  has  operated  over  the  years  in 
which  pay  me  now  or  pay  me  later  is  what — something  like  the 
gentleman  from  Philadelphia  has  argued.  Either  settle  or  perhaps 
there  will  be  future  consequences  to  pay.  These  are  one — this  is  one 
of  the  things  that  we  will  be  examining  and  reexamining  in  the 
course  of  these  hearings.  My — Mr.  Scott.  We  will  accord  him  48 
and  2  seconds  beyond  that — 50  seconds. 

Mr.  SCOTT.  Thank  you,  Mr.  Chairman.  Let  me  just  make  a  com- 
ment. 

I  think  some  of  the  problems  that  have  been  mentioned  about 
how  hard  it  is  to  get  a  tenant  out  of  housing  isn't  unique  to  public 
housing.  All  landlords  have  the  same  problems  getting  tenants  out, 
and  I  would  hope  that  a  public  housing  tenant  wouldn't  have  less 
rights  than  anyone  else. 

And  in  terms  of  whether  or  not  prevailing  on  one  count  or  not 
is  actually  prevailing,  I  know  a  lot  of  attorneys  would  be  very  de- 
lighted if  they  could  win  on  just  one  count  that  they  filed  and  get 
a  significant  judgment  on  that  count  regardless  of  what  happens  to 
the  other  counts. 

And,  with  that,  Mr.  Chairman,  I  yield  back  the  balance  of  my 
time. 

Mr.  Gekas.  I  thank  the  gentleman.  And  this  hearing  is  ad- 
journed with  the  thanks  of  the  Chair. 

[Whereupon,  at  1:12  p.m.,  the  subcommittee  adjourned.] 
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House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  George  W.  Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Henry  J.  Hyde,  Bob 
Inglis,  Jack  Reed,  and  Robert  C.  Scott. 

Also  present:  Raymond  Smietanka,  chief  counsel;  Roger  T.  Flem- 
ing, counsel;  Diana  Schacht,  counsel;  Susana  Gutierrez,  secretary; 
and  Agnieszka  Fryszman,  minority  counsel. 

Mr.  Gekas.  This  hearing  of  the  Subcommittee  on  Commercial 
and  Administrative  Law  of  the  Committee  on  the  Judiciary  will 
come  to  order. 

We'll  note  the  presence  of  a  quorum  with  the  attendance  of  the 
ranking  minority  member,  the  gentleman  from  Rhode  Island,  Mr. 
Reed,  and  we're  going  to  proceed  promptly  with  the  set  of  witnesses 
that  have  been  assembled  for  today's  events. 

It  must  be  said  at  the  outset  by  way  of  review  that  these  hear- 
ings— this  being  the  last  of  a  series  that  we  have  conducted  over 
the  last  few  months — is  directly  connected  with  the  future  of  the 
Legal  Services  Corporation.  There  are,  of  course,  positions  in  the 
extreme,  and  those  who  find  themselves  in  the  philosophical  and 
fiscal  middle  which  range  from  a  proposition  by  the  President  of 
the  United  States  to  increase  funding  over  last  year's  figures  for 
the  ensuing  year  to  those  who  adamantly  take  the  position  that  the 
Services  should  be  zeroed-out  with  respect  to  Federal  involvement 
therein. 

The  two  silent  witnesses  in  this  hearing  and  all  the  other  hear- 
ings have  been  Senator  Domenici  and  Representative  Kasich,  each 
of  whom  in  his  particular  version  has  drastically  reduced  funding 
for  the  Legal  Services  Corporation,  and  in  the  Kasich  case  an  even- 
tual zeroing-out  over  a  period  of  years. 

We  welcome  the  witnesses  who,  like  in  the  first  and  second  hear- 
ings, will  run  the  gamut  of  the  various  interests  as  we  have  out- 
lined them,  with  the  outcome  of  the  Legal  Services  resting  in  a 
compendium  of  these  hearings  and  the  markup  that  will  ensue. 

The  gentleman  from  Rhode  Island,  as  the  ranking  minority  mem- 
ber, has  been  very  cooperative  in  the  establishment  of  the  hearings 
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and  in  the  conduct  thereof.  I  would  yield  to  him,  if  he  should  prefer 
to  make  an  opening  statement. 

Mr.  REED.  Thank  you,  Mr.  Chairman.  I  would  like  the  oppor- 
tunity to  submit  a  written  statement  and  move  quickly  to  the  wit- 
nesses. I'm  pleased  that  Mr.  Berman  is  here  today  and  will  have 
an  opportunity  to  address  the  issues  that  came  up  at  the  last  hear- 
ing. 

And  with  that,  Mr.  Chairman,  and  with  your  permission  to  sub- 
mit a  written  statement,  I'd  like  to  go  forward  with  the  witnesses. 

Mr.  Gekas.  Without  objection,  the  statement  will  be  accepted  for 
the  record. 

[The  prepared  statement  of  Mr.  Reed  follows:] 

Prepaeed  Statement  of  Hon.  Jack  Reed,  a  Representative  in  Congress  From 
the  State  of  Rhode  Island 

Mr.  Chairman,  I  am  glad  we  are  holding  this  third  in  a  series  of  hearings  on 
Legal  Services,  because  it  will  enable  us,  in  part  at  least,  to  set  the  record  straight 
and  correct  some  of  the  impressions  left  by  the  one-sided  presentations  we  were  sub- 
jected to  at  the  last  hearing.  Today,  we  will  hear  from  a  more  balanced  set  of  panel- 
ists. 

Mr.  Chairman,  Legal  Services  is  popular  among  my  constituents  because  it  en- 
ables them  to  meaningfully  participate  in  our  legal  system.  They  watch  the  OJ  trial, 
and  they  understand  the  effect  money  has  on  the  quality  of  representation  someone 
receives.  And  they  know  they  cannot  afford  the  dream  team.  But  a  Legal  Services 
attorney  can  help  someone  who  otherwise  may  not  have  much  of  a  chance  to  make 
his  case. 

The  voice  of  Legal  Services  clients  was  conspicuously  absent  from  our  last  hear- 
ing. We  heard  from  Howard  Phillips,  a  conservative  activist  who  believes  the  Legal 
Services  program  is  unconstitutional.  We  heard  from  corporate  farmers,  but.  not 
small  farmers,  many  of  whom  have  benefited  from  Legal  Services'  assistance  in  fore- 
closure and  natural  disaster  relief  cases. 

Much  of  the  criticism  of  Legal  Services  is  the  result  of  the  program's  successes 
in  a  number  of  controversial  areas.  However,  that  controversy  is  inherent  in  the  ad- 
versarial process:  there  are  always  at  least  two  sides  in  every  legal  dispute,  and  if 
equal  access  to  justice  is  to  become  a  reality  the  side  of  the  indigent  must  also  be 
allowed  an  effective  voice.  No  one  likes  to  be  sued,  but  we  did  not  hear  from  those 
who  need  the  representation  that  Legal  Services  attorneys  provide. 

For  example,  the  ABA  Journal  recently  did  a  story  on  Philadelphia  Legal  Serv- 
ices. The  story  mentioned  a  typical  case  involving  a  default  on  a  student  loan  that 
was  never  taken  out;  the  loan  was  falsely  certified  by  an  unscrupulous  trade  school. 
The  Legal  Services  attorney  had  handled  a  number  of  these  cases,  all  involving  the 
same  school,  and  was  able  to  place  a  couple  of  calls  and  resolve  the  problem.  The 
victim,  a  low  income  worker  named  William  Simmons,  commented  that  he  didn't 
think  they  expected  to  hear  from  a  lawyer. 

Time  Magazine  recently  did  a  story  on  a  woman  they  called  a  "poster  woman"  for 
spousal  abuse.  Margaret  Randolph's  husband  would  get  drunk  and  then  shoot  up 
the  house  with  his  guns.  After  he  shot  Margaret  in  the  arm,  she  took  the  kids  and 
escaped  to  Georgia.  She  needed  a  Legal  Services  attorney  to  sort  out  her  divorce 
and  custody  issues. 

These  are  the  voices  missing  from  our  hearings. 

Instead  we  got  ideologically  driven  accusations  that  focused  on  cases  that  make 
up  less  than  1%  of  the  case  load  of  LSC.  Ninety-nine  percent  of  the  work  of  Legal 
Services  is  in  providing  advice,  assistance,  and  representation  in  housing,  consumer, 
family,  health,  education,  employment,  income  support  and  wills/estates  matters.  Of 
the  1,686,313  cases  closed  by  Legal  Services  programs  in  1994,  only  eight  percent 
were  litigated  and  of  those,  almost  two-thirds  were  family  cases  where  court  inter- 
vention was  required  under  state  law,  such  as  divorces,  protective  orders,  child  cus- 
tody and  support.  The  remainder  of  the  cases  were  resolved  through  negotiation, 
counseling  and  other  means. 

Legal  Services  programs  address  the  basic  legal  needs  of  poor  people.  These  cases 
often  represent  matters  of  grave  crisis  for  individual  clients  and  their  families,  such 
as  the  loss  of  a  family's  home  or  its  only  source  of  income  or  the  break-up  of  the 
family  itself.  Left  unresolved,  such  problems  can  cost  society  far  more  than  the  costs 
of  Legal  Services  to  help  address  them. 
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Obtaining  child  support  from  absent  parents,  for  example,  can  prevent  single  par- 
ents and  their  children  from  being  forced  to  turn  to  welfare  to  meet  their  needs. 
In  1994,  LSC  recipients  handled  over  50,000  child  support  cases. 

Spousal  abuse  causes  not  only  individual  suffering,  but  enormous  societal  costs  as 
well.  In  1994,  Legal  Services  recipients  handled  52,000  cases  in  which  individuals 
sought  legal  protection  from  violent  spouses.  Domestic  violence  was  also  a  factor  in 
a  significant  percent  of  the  56,326  divorce  and  separation  cases  that  resulted  in  a 
court  decision. 

Legal  Services  programs  have  helped  individuals  from  falling  into  dependency  by 
resolving  employment  disputes,  by  saving  small  family  farms,  by  preventing  the  loss 
of  the  car  that  the  client  needed  to  drive  to  work  or  the  equipment  needed  to  earn 
a  livelihood.  They  have  helped  young  people  remain  in  school  and  get  access  to  job 
training  programs.  They  have  helped  veterans  suffering  from  Agent  Orange  and 
post-traumatic  stress  disorder.  They  have  protected  vulnerable  elderly  people  from 
consumer  fraud.  They  have  provided  assistance  to  victims  of  hurricanes  in  Florida, 
floods  in  the  Midwest,  earthquakes  in  California  and  the  bombing  in  Oklahoma 
City.  Instead  of  focusing  on  this  broad  array  of  services,  critics  at  the  last  hearing 
highlighted  suits  by  migrant  workers  under  two  statutes  and  public  housing  eviction 
cases  involving  allegations  of  drug  abuse. 

Congress  has  in  the  past  and  can  in  the  future  prohibit  Legal  Services  from  tak- 
ing certain  types  of  cases.  But  to  cite  a  few  controversial  areas  and  to  imply  that 
the  entire  program  is  out  of  control  is  simply  inaccurate  and  disingenuous. 

In  fact,  the  LSC  and  the  Congress  have  both  taken  steps  to  address  whatever 
problems  there  are  in  Legal  Services  representation  of  drug-related  public  housing 
evictions.  The  House  Appropriations  Bill  and  a  new  Corporation  regulation  would 
prohibit  representation  of  any  person  convicted  of  drug  dealing  in  a  public  housing 
eviction  case.  Moreover,  the  facts  about  these  types  of  cases  ought  to  put  this  issue 
into  perspective. 

The  Legal  Aid  Society  of  New  York  City  reported  that  they  handled  33,000  cases 
annually.  Of  those,  13,000  are  housing  cases.  Of  those,  12  cases  involved  drug  relat- 
ed evictions.  Of  those,  only  one  involved  alleged  drug  activity  by  a  Legal  Aid  Client. 

The  Legal  Aid  Service  of  Charleston  closed  a  total  of  4,649  cases.  Of  those,  688 
were  housing  cases,  including  250  public  housing  eviction  cases.  Ten  of  the  cases 
involved  allegations  of  drug  activities.  Of  the  10,  the  Public  Housing  Authority 
dropped  or  dismissed  four  of  the  cases,  once  the  facts  were  brought  to  its  attention. 

A  careful  examination  of  the  record  shows  that  only  in  a  very  few  cases  have 
Legal  Services  programs  represented  tenants  alleged  to  have  been  directly  involved 
in  drug-related  activity.  While  I  agree  that  convicted  drug  dealers  ought  not  be  rep- 
resented by  Legal  Services  attorneys — and  I  support  Congress'  and  the  Corpora- 
tion's action  in  this  area — it  is  disingenuous  to  claim  that  this  is  a  widespread  prac- 
tice or  goal  of  Legal  Services.  The  new  administration  has  adopted  improved  mon- 
itoring and  evaluation  systems  that  will  enable  the  Legal  Services  Corporation  to 
address  problems  in  programs  and  provide  the  basis  for  terminating  or  denying  re- 
funding to  recipients  who  do  not  comply  with  the  law  or  who  are  performing  poorly. 

The  same  types  of  disingenuous  claims  were  made  with  regard  to  migrant  worker 
cases — claims  that  are  typified  by  the  written  responses  submitted  by  the  witnesses 
at  the  last  hearing  in  response  to  questions  posed  by  the  Minority.  The  written  re- 
plies were  non-responsive  and  failed  to  substantiate  any  of  the  charges  leveled  at 
the  last  hearing.  For  example,  the  witnesses  could  not  cite  a  single  case  where  a 
migrant  legal  services  attorney  had  been  sanctioned  for  litigation  abuses.  To  the 
contrary,  at  the  request  of  Representatives  Stenholm  and  McCollum  the  Govern- 
ment Accounting  Office  undertook  an  exhaustive  study  of  migrant  farmworker  rep- 
resentation by  LSC-funded  programs  beginning  in  1989  and  continuing  through 
1990.  On  September  24,  1990,  GAO  issued  an  81-page  report  which  concluded  that 
it  could  find  no  support  for  the  allegations  that  Legal  Services  attorneys  used  im- 
proper methods  in  representing  migrant  farmworkers.  The  GAO  found  no  discipli- 
nary actions  by  state  bar  associations,  Rule  11  orders,  or  malpractice  actions  against 
migrant  legal  services  programs.  (Legal  Services  Corporation:  Grantee  Attorneys' 
Handling  of  Migrant  Farmworker  Disputes  with  Growers  (GAO/HRD-90-144)  Sep- 
tember, 1990.) 

Likewise,  after  raising  the  specter  of  witness  intimidation,  the  witnesses  could  not 
produce  a  shred  of  evidence  in  support  of  their  allegation.  This  exchange  once  again 
demonstrates  quite  clearly  that  there  is  little  or  no  factual  basis  to  many  of  the 
charges  made  by  the  witnesses  at  the  last  hearing.  The  issue  of  migrant  legal  serv- 
ices will  be  addressed  in  greater  detail  today  by  Rep.  Howard  Berman. 

Finally,  I  would  be  remiss  if  I  did  not  for  the  record  make  note  of  the  procedural 
missteps  in  the  last  hearing.  For  one,  the  Minority  was  not  informed  in  advance  of 
the  witnesses  as  is  common  practice;  in  fact,  as  late  as  the  afternoon  before  the 


550 

hearing  we  were  told  the  witness  list  was  unavailable — even  after  we  had  read  it 
in  the  Congressional  Monitor,  a  commercial  publication. 

The  witness  list  finally  given  to  the  Minority  was  incomplete  and  inaccurate.  I 
arrived  at  the  hearing  on  the  morning  of  the  15th  only  to  discover  several  additional 
witnesses  whose  names  did  not  appear  even  on  that  morning's  witness  list.  Sixteen 
witnesses  were  invited  by  the  Majority.  Only  one  witness  was  granted  to  the  Minor- 
ity. Although  this  distribution  of  witnesses  is  sanctioned  by  our  Committee  rules, 
in  this  case,  the  witness  list  was  completely  without  balance.  It  in  no  way  rep- 
resented a  fair  picture  of  these  important  issues.  Also,  the  Minority  did  not  receive 
prior  notice  of  ten  out  of  the  sixteen  witnesses. 

I  am  gratified  that  we  are  back  to  our  normal,  cooperative  mode  of  operation  for 
today's  hearing.  I  am  also  pleased  that  Mr.  Berman,  a  member  of  the  Judiciary 
Committee,  will  be  one  of  our  first  witnesses.  Several  Members  not  on  the  Judiciary 
Committee  were  afforded  the  opportunity  to  testify  during  the  last  hearing.  Rep- 
resentative Berman  was  not  only  refused  that  courtesy,  but  he  was  not  permitted 
to  question  the  witnesses,  a  commonly  extended  courtesy.  I  am  glad  he  will  now  be 
able  to  share  with  his  expertise  on  migrant  worker  legal  services  issues. 

I  would  also  like  to  submit  for  the  record  the  responses  of  several  legal  services 
programs  to  the  testimony  presented  at  the  last  hearing,  along  with  copies  of  the 
news  articles  I  referenced  earlier  and  a  photo  of  housing  conditions  at  Gerawan 
Farms  that  Congressman  Berman  provided  to  me. 

Thank  you  Mr.  Chairman. 

Mr.  GEKAS.  We  invite  Representative  Berman  to  come  to  the 
table.  Our  colleague,  Howard  Berman,  the  gentleman  from  Califor- 
nia, has  been  involved  in  the  discussion  of  the  Legal  Services  Cor- 
poration a  long  time  and  has  strong  opinions  on  its  workings,  its 
future,  and  its  present  status.  We  want  the  public  to  know  that  we 
would  have  had  our  colleague  testify  at  the  last  hearing,  except  for 
restraints  of  time  that  pitted  us  against  the  gavel  of  our  committee 
chairman,  Mr.  Hyde. 

So,  without  any  further  ado,  we'll  listen  to  the  testimony  of  Rep- 
resentative Howard  Berman. 

STATEMENT  OF  HON.  HOWARD  L.  BERMAN,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Berman.  Well,  thank  you  very  much,  Mr.  Chairman.  I  wel- 
come the  opportunity  to  be  here  today. 

Although  I  have  very  strong  feelings  on  funding  limitations,  on 
many  of  the  restrictions  that  were  proposed  in  the  legislation  in 
last  night's  appropriations  bill,  I'm  going  to  limit  these  comments 
just  to  the  question  of  migrant  legal  services  programs,  which  was 
the  subject  of  your  last  hearing  of  the  panel.  That's  why  I  wanted 
to  join  issue  with  them,  but  notwithstanding  the  lapse,  the  time, 
I  would  like  to  specifically  address  migrant  legal  services  and  some 
of  the  allegations  that  were  made  at  your  last  hearing. 

I'm  here  to  talk  about  matters  of  which  I  personally  have  knowl- 
edge. I've  been  an  elected  official  for  more  than  two  decades,  first 
in  Sacramento,  now  in  the  U.S.  Congress.  In  Sacramento  I  was  the 
assemblyman  for  much  of  what  was  then  Mr.  Dornan's  congres- 
sional seat,  to  show  that  the  voters  of  our  area  were  very,  very 
flexible — [laughter] — and  had  a  broad  range  of  interests. 

Over  that  period  of  time,  I  worked  very  long  and  very  hard  to 
end  the  abuses  endured  by  our  country's  farmworkers,  to  bring  a 
measure  of  justice  to  their  lives.  And  it's  over  the  course  of  that 
work  that  I  have  come  to  know  and  esteem  the  high  caliber  legal 
assistance  provided  by  migrant  legal  services  programs.  Sometimes 
I  think  the  sustained  attack  on  these  dedicated  attorneys  is  rooted 
in  a  certain  incredulity  that  they  would  choose  to  devote  their  ca- 
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reers  to  this  very  difficult  work.  Why  but  for  some  illicit  personal 
agenda  would  migrant  Legal  Services  attorneys  expose  themselves 
to  very  real  personal  danger,  working  for  salaries  which  even  after 
years  of  experience  will  never  approach  what  a  first-year  associate 
in  a  large  law  firm  in  our  big  cities  makes? 

The  answer  is  that  these  attorneys  have  responded  to  the  highest 
calling  of  the  bar.  They  have  clients  who  have  been  denied  the 
most  basic  information  about  the  terms  and  conditions  of  their  em- 
ployment and  paid  less  than  the  minimum  wage.  They  have  clients 
who  are  transported  in  unsafe  vehicles  by  drunk  drivers.  They 
have  clients  who  have  seen  jobs  they  seek  go  to  foreign  guest  work- 
ers. They  know  that  peonage  persists  in  this  country  because  they 
have  clients  who  work  grueling  long  days  under  crippling  condi- 
tions and  end  up  with  nothing  in  their  pockets  after  crew  leaders 
deduct  exorbitant  amounts  for  transportation  and  for  room  and 
board,  which  no  member  of  this  committee  would  find  remotely  tol- 
erable. 

Those  are  very  harsh  words.  I  like  not  to  exaggerate  even  for 
rhetorical  purposes,  but  there  are  places  in  this  country  where  this 
goes  on  on  a  daily  basis,  and  that's  the  truth. 

These  lawyers  know  that  there  are  laws  passed  by  this  body 
which  make  everything  I've  just  described  illegal,  and  they  seek  to 
enforce  those  laws  on  behalf  of  their  clients,  just  as  this  body  in- 
tended. Having  failed  to  eliminate,  for  example,  the  private  right 
of  action  under  these  statutes,  agricultural  employers  now  seek  to 
deprive  farmworkers  of  legal  assistance,  they  need  to  exercise  that 
right.  In  other  words,  if  we  don't  want  farmworkers  to  have  those 
legal  rights,  the  answer  isn't  to  eliminate  migrant  legal  services; 
it's  to  repeal  or  change  those  laws.  I  would  fight  that  effort,  but 
that  would,  I  think,  be  the  intellectually  and  politically  responsible 
approach  to  take. 

Migrant  legal  services  win  these  cases,  the  kinds  of  cases  you 
heard  talked  about,  I  think,  in  a  somewhat  biased  fashion  at  your 
last  hearing,  with  the  result  that  some  agricultural  employers  have 
to  pay  a  price  for  violating  Federal  and  State  law,  as  well  they 
should.  That's  why  you're  hearing  complaints  about  migrant  legal 
services.  A  concerted  effort  has  been  made  to  bring  forward  small 
farmers  with  grievances  against  migrant  legal  services  programs  to 
give  a  human  face  to  the  agribusiness  lobby,  but  if  you  get  to  the 
bottom  of  these  stories,  as  I've  tried  to  do,  you  get  a  very  different 
picture  than  the  one  that  was  presented  to  you  last  month. 

Gerawan  Ranches,  that  was  one  of  your  witnesses.  Mr. 
Gerawan's  testimony  last  month  involves  allegations  concerning 
one  of  the  finest  law  firms  in  the  State  of  California,  California 
Rural  Legal  Assistance,  which  employs  many  of  the  finest  attor- 
neys I've  ever  been  privileged  to  know. 

Marquez  v.  Gerawan  Ranches  resulted  in  judgment  in  favor  of 
the  seven  farmworker  plaintiffs  in  the  amount  of  $41,500.  Each 
plaintiff  was  awarded  $6,000,  with  the  exception  of  one  who  was 
awarded  $5,500.  The  court  found  that  the  Gerawans  had  violated 
12  provisions  of  the  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act  in  the  areas  of  substandard  housing,  unsafe  and  un- 
lawful transportation  practices,  payment  of  wages,  and  informa- 
tional   disclosure.    The    maximum    statutory    damages    allowable 
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under  the  act  were  awarded  by  the  judge  for  each  violation.  By  the 
way,  the  maximum  statutory  penalty  for  violations  of  the  act  is 
$500. 

The  jury  further  awarded  the  farmworker  plaintiffs  in  excess  of 
$4,000  for  violations  of  California  wage  laws.  The  remainder  of  the 
claims  are  on  appeal  before  the  ninth  circuit,  based  in  part  on 
claims  of  significant  jury  instruction  error.  Plaintiffs  were  also 
awarded  approximately  $10,000  in  sanctions  against  Gerawan's 
counsel  for  discovery  abuses  and  violations  of  rule  11  of  the  Federal 
Rules  of  Civil  Procedure.  The  Gerawan  attorneys  were  found  to 
have  violated  ethical  rules  in  the  course  of  the  litigation,  which 
prompted  the  judge  to  refer  the  matter  to  the  State  bar. 

Avalos  v.  Gerawan  Ranches  was  filed  on  behalf  of  45  putative 
class  members  in  the  Marquez  case  after  the  motion  for  class  cer- 
tification in  that  case  was  denied.  The  case  was  eventually  settled 
for  a  substantial  six-figure  sum.  The  terms  of  the  settlement  are 
confidential. 

In  his  testimony,  Mr.  Gerawan  last  month  suggested  that  CRLA 
is  the  party  responsible  for  the  Gerawans'  decision  to  destroy  the 
farmworker  housing  it  had  been  providing  to  its  farmworkers.  The 
fact  of  the  matter  is  that  the  CRLA  litigation  dealt  with  only  four 
units  of  Gerawan  housing.  When  the  Gerawans  applied  for  permits 
for  this  housing,  they  indicated  that  the  four  units  were  to  be  used 
as  single  family  residences.  In  fact,  the  Gerawans  used  this  hous- 
ing built  for  individual  families  as  a  labor  camp  for  over  100  peo- 
ple. 

The  Gerawans  chose  to  demolish  this  housing  immediately  after 
CRLA's  failed  effort  to  secure  a  temporary  restraining  order  to  stop 
the  Gerawans'  self-help  evictions.  The  Gerawans  also  chose  to  de- 
molish much  newer  housing  which  was  not  involved  in  any  way, 
shape,  or  form  in  the  CRLA  litigation  that  I  have  described. 

The  Gerawans  have  been  characterized  by  the  San  Francisco 
Chronicle  as  the  largest  stone  fruit  grower  in  the  world  and  by  the 
Fresno  Bee  as  the  largest  employer  in  Fresno  County,  employing 
about  8,000  farmworkers.  That  would  be  neither  here  nor  there, 
but  for  the  unseemliness  of  the  suggestion  that  this  is  a  small 
farmer  victimized  by  overbearing  legal  aid  lawyers.  This  is  hardly 
the  case. 

As  to  Stan  Fury's  charges,  Mr.  Eury  claims  that  legal  services 
lawyers  have  conspired  to  litigate  the  H2A  foreign  agricultural 
worker  program  out  of  existence.  The  H2A  program  is  by  law  de- 
signed to  be  a  program  of  last  resort  when  there  are  not  sufficient 
qualified  American  farmworkers  for  the  jobs  in  question.  If  you  are 
a  legal  services  attorney  representing  American  farmworkers  who 
want  those  jobs,  but  are  being  shut  out  of  those  jobs  by  agricultural 
employers  who  prefer  the  more  easily  exploitable  foreign  workers, 
I  would  suggest  your  duty  to  your  client  is  to  enforce  the  law  as 
Congress  wrote  it.  If  that  means  telling  the  Department  of  Labor 
that  you  have  clients  who  want  those  jobs  and  that,  therefore,  the 
grower's  application  for  H2A  certification  for  foreign  guestworkers 
should  be  denied,  then  that  is  what  you  must  do  on  behalf  of  your 
clients. 

Mr.  Eury  also  suggested  that  Farmworker  Legal  Services  of 
North   Carolina   destroyed   the   rural   manpower  program   of  the 
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North  Carolina  Employment  Security  Commission,  resulting  in  a 
significant  reduction  in  the  inspection  of  farmworker  housing.  But 
as  the  deputy  commissioner  of  the  North  Carolina  Department  of 
Labor  wrote  in  his  letter  to  you,  Mr.  Chairman,  "nothing  could  be 
further  from  the  truth." 

Deputy  Commissioner  Jeffress  writes  that  for  18  years  four  dif- 
ferent agencies  had  overlapping  responsibility  for  inspecting  the 
migrant  housing  in  North  Carolina,  but,  "through  the  patience  and 
persistence  of  Farmworker  Legal  Services  and  other  participants, 
including  the  Employment  Security  Commission,"  an  agreement 
was  reached  to  give  primary  responsibility  to  the  Department  of 
Labor,  which  has  resulted  in  "more  than  twice  the  number  in- 
spected by  the  program  which  Mr.  Eury  states  that  Farmworker 
Legal  Services  destroyed." 

The  allegations  made  last  month  by  Judy  Mauch  and  Jody 
Stearns  against  ABLE,  which  is  the  acronym  for  Advocates  for 
Basic  Legal  Equality,  can  also  be  refuted.  It's  particularly  ironic,  in 
light  of  the  false  and  spurious  accusations  elsewhere  that  legal 
services  programs  are  involved  in  illegal  union  organizing  activi- 
ties, that  Ms.  Mauch  complains  that  ABLE  took  legal  action 
against  Mauch  Farms  instead  of  insisting  that  its  clients  use  the 
union  grievance  procedure,  an  interesting  argument  in  this  particu- 
lar case. 

The  U.S.  Supreme  Court  has  made  clear  over  a  decade  ago  that 
workers  have  a  right  to  pursue  claims  under  the  Fair  Labor  Stand- 
ards Act  and  are  not  obliged  in  any  way  to  invoke  a  grievance  pro- 
cedure. The  Migrant  and  Seasonal  Agricultural  Workers  Protection 
Act  also  explicitly  so  provides  as  to  rights  under  that  act.  Those 
two  laws  allow  direct  access  to  the  enforcement  agencies  and  the 
courts  on  violations  of  those  laws  without  having  to  exhaust  an  in- 
ternal grievance  procedure  first.  If  we  don't  like  that,  we  can 
change  the  laws,  but  that's  what  the  law  says. 

I  would  suggest  that  it  would  be  a  violation  of  the  code  of  profes- 
sional responsibility  for  ABLE  attorneys  to  refuse  to  pursue  the 
vindication  of  their  clients'  legal  rights  under  laws  enacted  by  Con- 
gress. It  is  understandable  that  it  is  in  the  interest  of  Mauch 
Farms  and  the  union  that  farmworkers  use  the  grievance  proce- 
dure as  their  exclusive  remedy,  but  Mauch  Farms  and  FLOC  are 
not  ABLE's  clients;  individual  farmworkers  are.  Ms.  Stearns  sug- 
gested ABLE  pursues  technical  violations  of  law,  wastes  attorney 
resources,  and  refuses  to  settle  cases,  but  the  record  I  have  exam- 
ined shows  otherwise.  In  litigation  in  which  Ms.  Stearns  rep- 
resented the  defendant,  her  argument  that  Agricultural  Worker 
Protection  Act  violations  were  technical  or  de  minimis  was  soundly 
rejected  by  the  judge.  The  record  also  suggests,  to  take  Sanchez  v. 
Overmyer  as  an  example,  that  it  has  been  Ms.  Stearns  and  her  cli- 
ent who  refused  any  offer  to  settle,  despite  numerous  opportunities 
to  do  so.  The  court  in  that  case  found  the  grower's  AWPA  and 
FICA  violations  to  be  intentional  and  awarded  the  plaintiff  $6,000. 

I  understand  that  the  ranking  minority  member,  Mr.  Reed,  will 
be  submitting  a  number  of  documents  for  the  record  containing 
more  specific  responses  to  the  charges  made  at  the  June  hearing, 
and  I  just  want  to  conclude  by  reiterating  my  strong  support  for 
migrant  Legal  Services  programs  and  their  attorneys,  based  on  my 
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own  personal  knowledge  of  the  high  quality  legal  assistance  that 
they  provide  to  the  hardest-working  and  most  impoverished  work- 
ers in  this  country,  which  are  our  migrant  farmworkers.  All  too 
many  agricultural  employers  have  abused  their  workers  in  blatant 
violation  of  labor  protections  enacted  by  Congress.  Migrant  Legal 
Services  attorneys  are  engaged  in  law  enforcement,  pure  and  sim- 
ple, and  the  violators  don't  like  it. 

I  would  suggest  to  my  colleagues  that  if  you  don't  want  to  see 
those — well,  I've  already  made  that  suggestion.  So  let's  go  to  the 
substantive  law,  if  we  don't  like  it,  and  let's  debate  that.  Let's  not 
seek  to  make  those  laws  hollow  by  stripping  the  only  logical  access 
that  farmworkers  have  to  remedying  those  rights.  These  lawyers 
are  truly  the  cream  of  our  Nation's  bar  and  I'm  proud  to  speak  on 
their  behalf,  and  I'd  be  happy  to  answer  any  questions  you  have. 

[The  prepared  statement  of  Mr.  Berman  follows:] 

Prepared  Statement  of  Hon.  Howard  L.  Berman,  a  Representative  in 
Congress  From  the  State  of  California 

I  welcome  this  opportunity  to  appear  before  you  today  to  talk  about  the  invaluable 
work  of  migrant  legal  services  programs  and  their  attorneys,  and  to  set  the  record 
straight  with  regard  to  allegations  that  have  been  made  regarding  their  activities. 

This  is  an  opportunity  I  sought  on  June  15  when  the  Subcommittee  was  ad- 
dressed by  a  panel  of  witnesses  on  this  very  subject.  One  would  think  it  would  be 
preferable,  from  the  point  of  view  of  the  Subcommittee  and  of  the  witnesses,  to  have 
the  issue  joined.  That  opportunity  was  denied  me  last  month,  and  that  is  why  I  ap- 
pear before  you  today. 

I  am  here  to  talk  about  what  I  know.  I  have  been  an  elected  official  for  more  than 
two  decades,  first  in  Sacramento  and  now  in  the  U.S.  Congress.  Over  that  period 
of  time,  I  have  worked  long  and  hard  to  end  the  abuses  endured  by  our  nation's 
farmworkers,  to  bring  a  measure  of  justice  to  their  lives.  It  is  over  the  course  of 
that  work  that  I  have  come  to  know  and  esteem  the  high  caliber  legal  assistance 
provided  by  the  migrant  level  services  programs. 

Sometimes  I  think  that  the  sustained  attack  on  these  dedicated  attorneys  is  root- 
ed in  a  certain  incredulity  that  they  would  choose  to  devote  their  careers  to  this 
very  difficult  work.  Why,  but  for  some  illicit  personal  agenda,  would  migrant  legal 
services  attorneys  expose  themselves  to  very  real  personal  danger,  working  for  sala- 
ries which  even  after  years  of  experience  will  never  approach  what  first-year  associ- 
ates in  the  law  firms  of  our  big  cities  make? 

The  answer  is  that  these  attorneys  have  responded  to  the  highest  calling  of  the 
bar.  They  have  clients  who  have  been  denied  the  most  basic  information  about  the 
terms  and  conditions  of  their  employment,  and  paid  less  than  the  minimum  wage. 
They  have  clients  who  are  transported  in  unsafe  vehicles  by  drunk  drivers.  They 
have  clients  who  have  seen  jobs  they  seek  go  to  foreign  guestworkers.  They  know 
that  peonage  persists  in  this  country,  because  they  have  clients  who  work  grueling 
long  days  under  crippling  conditions  and  end  up  with  nothing  in  their  pockets  after 
crew  leaders  deduct  exorbitant  amounts  for  transportation  and  for  "room  and  board" 
which  no  Member  of  this  Committee  would  find  remotely  tolerable. 

They  know  that  there  are  laws  passed  by  this  body  which  make  everything  I  have 
just  described  illegal,  and  they  seek  to  enforce  those  laws  on  behalf  of  their  clients, 
just  as  this  body  intended.  Having  failed  to  eliminate  the  private  right  of  action 
under  these  statutes,  agricultural  employers  now  seek  to  deprive  farmworkers  of  the 
legal  assistance  they  need  to  exercise  that  right. 

Migrant  legal  services  programs  win  these  cases,  with  the  result  that  some  agri- 
cultural employers  have  to  pay  a  price  for  violating  federal  and  state  law,  as  well 
they  should. 

That  is  why  you  are  hearing  complaints  about  migrant  legal  services  programs. 
A  concerted  effort  has  been  made  to  bring  forward  small  farmers  with  grievances 
against  migrant  legal  services  programs,  to  give  a  human  face  to  the  agribusiness 
lobby.  But  if  you  get  to  the  bottom  of  these  stories,  as  I  have,  you  get  a  very  dif- 
ferent picture  than  the  one  that  was  presented  to  you  last  month. 
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GERAWAN  RANCHES 

Mr.  Gerawan's  testimony  last  month  involves  allegations  concerning  one  of  the 
finest  law  firms  in  the  State  of  California,  California  Rural  Legal  Assistance,  which 
employs  many  of  the  finest  attorneys  I  have  ever  been  privileged  to  know. 

Marquez  v.  Gerawan  Ranches  resulted  in  judgment  in  favor  of  the  seven  farm- 
worker plaintiffs  in  the  amount  of  $41,500.  Each  plaintiff  was  awarded  $6,000,  with 
the  exception  of  one  who  was  awarded  $5500.  The  court  found  that  the  Gerawans 
had  violated  twelve  provisions  of  the  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act,  in  the  areas  of  substandard  housing,  unsafe  and  unlawful  transpor- 
tation practices,  payment  of  wages,  and  informational  disclosure.  The  maximum 
statutory  damages  allowable  under  the  Act  were  awarded  by  the  judge  for  each  vio- 
lation. 

The  jury  further  awarded  the  farmworker  plaintiffs  in  excess  of  $4000  for  viola- 
tions of  California  wage  laws.  The  remainder  of  the  claims  are  on  appeal  before  the 
Ninth  Circuit  based  in  part  on  claims  of  significant  jury  instruction  error. 

Plaintiffs  were  also  awarded  approximately  $10,000  in  sanctions  against 
Gerawans'  counsel  for  discovery  abuses  and  violations  of  Rule  11  of  the  Federal 
Rules  of  Civil  Procedure.  The  Gerawans'  attorneys  were  found  to  have  violated  ethi- 
cal rules  in  the  course  of  the  litigation,  which  prompted  the  judge  to  refer  the  mat- 
ter to  the  State  Bar  of  California. 

Avalos  v.  Gerawan  Ranches  was  filed  on  behalf  of  45  putative  class  members  in 
the  Marquez  case  after  the  motion  for  class  certification  in  that  case  was  denied. 
The  case  was  eventually  settled  for  a  substantial  six  figure  sum.  (The  terms  of  the 
settlement  are  confidential.) 

In  his  testimony,  Mr.  Gerawan  suggests  that  CRLA  is  partly  responsible  for  the 
Gerawans'  decision  to  destroy  the  farmworker  housing  it  had  been  providing  to  its 
farmworkers.  The  fact  of  the  matter  is  that  the  CRLA  litigation  dealt  with  only  four 
units  of  Gerawan  housing.  When  the  Gerawans  applied  for  permits  for  this  housing, 
they  indicated  that  the  four  units  were  to  be  used  as  single  family  residences.  In 
fact,  the  Gerawans  used  this  housing  built  for  individual  families  as  a  labor  camp 
for  over  100  people! 

The  Gerawans  chose  to  demolish  this  housing  immediately  after  CRLA's  failed  ef- 
fort to  secure  a  temporary  restraining  order  to  stop  the  Gerawans'  self-help  evic- 
tions. The  Gerawans  also  chose  to  demolish  much  newer  housing  which  was  not  in- 
volved in  any  way,  shape,  or  form  in  the  CRLA  litigation  I  have  described. 

The  Gerawans  have  been  characterized  by  the  San  Francisco  Chronicle  as  the 
largest  stone  fruit  grower  in  the  world,  and  by  the  Fresno  Bee  as  the  largest  em- 
ployer in  Fresno  County,  employing  about  8,000  farmworkers.  That  would  be  nei- 
ther here  nor  there  but  for  the  unseemliness  of  the  suggestion  that  this  is  a  small 
farmer  victimized  by  overbearing  legal  aid  lawyers.  That  is  hardly  the  case,  as  the 
facts  demonstrate. 

STAN  EURY'S  CHARGES 

Mr.  Eury  claims  that  Legal  Services  lawyers  have  conspired  to  litigate  the  H-2A 
foreign  agricultural  worker  program  out  of  existence.  The  H-2A  program  is,  by  law, 
designed  to  be  a  program  of  last  resort  when  there  are  not  sufficient  qualified  Amer- 
ican farmworkers  available  for  the  jobs  in  question.  If  you  are  a  Legal  Services  at- 
torney representing  American  farmworkers  who  want  those  jobs,  but  who  are  being 
shut  out  of  those  jobs  by  agricultural  employees  who  prefer  the  more  easily  exploit- 
able foreign  workers,  I  would  suggest  that  your  duty  to  your  client  is  to  enforce  the 
law  as  Congress  wrote  it.  If  that  means  telling  the  Department  of  Labor  that  you 
have  clients  who  want  those  jobs,  and  that  therefore  the  growers'  applications  for 
H-2A  certification  should  be  denied,  then  that  is  what  you  must  do  on  behalf  of 
your  clients. 

Mr.  Eury  also  suggests  that  Farmworker  Legal  Services  of  North  Carolina  de- 
stroyed the  Rural  Manpower  Program  of  the  North  Carolina  Employment  Security 
Commission,  resulting  in  a  significant  reduction  in  the  inspection  of  farmworker 
housing.  But  as  the  Deputy  Commissioner  of  the  N.C.  Department  of  Labor  wrote 
in  his  recent  letter  to  Chairman  Gekas,  "nothing  could  be  further  from  the  truth." 

Deputy  Commissioner  Jeffress  writes  that  for  18  years,  four  different  agencies 
had  overlapping  responsibility  for  inspecting  migrant  housing  in  North  Carolina. 
But  "through  the  patience  and  persistence  of  Farmworker  Legal  Services  and  other 
participants,  including  the  Employment  Security  Commission",  an  agreement  was 
reached  to  give  primary  responsibility  to  the  Department  of  Labor,  which  has  re- 
sulted in  "more  than  twice  the  number  inspected  by  the  program  which  Mr.  Eury 
states  that  Farmworker  Legal  Services  destroyed." 
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THE  ALLEGATIONS  OF  JUDY  MAUCH  AND  JODIE  STEARNS 

The  allegations  of  Ms.  Mauch  and  Ms.  Stearns  against  ABLE  (Advocates  for  Easic 
Legal  Equality)  can  also  be  refuted. 

I  find  it  particularly  ironic,  in  light  of  the  false  and  spurious  accusations  else- 
where that  Legal  Services  programs  are  involved  in  illegal  union  organizing  activi- 
ties, that  Ms.  Mauch  complains  that  ABLE  took  legal  action  against  Mauch  Farms 
instead  of  insisting  that  its  clients  use  the  union  grievance  procedure. 

The  U.S.  Supreme  Court  made  clear  over  a  decade  ago  that  workers  have  a  right 
to  pursue  claims  under  the  Fair  Labor  Standards  Act,  and  are  not  obliged  in  any 
way  to  invoke  a  grievance  procedure.  The  Migrant  and  Seasonal  Agricultural  Work- 
ers Protection  Act  also  explicitly  so  provides  as  to  rights  under  that  Act. 

I  would  suggest  that  it  would  be  a  violation  of  the  Code  of  Professional  Respon- 
sibility for  ABLE  attorneys  to  refuse  to  pursue  the  vindication  of  their  clients'  legal 
rights  under  laws  enacted  by  Congress.  It  is  understandable  that  it  is  in  the  interest 
of  Mauch  Farms  and  the  union  that  farmworkers  use  the  grievance  procedure  as 
their  exclusive  remedy,  but  Mauch  Farms  and  FLOC  are  not  ABLE's  clients,  indi- 
vidual farmworkers  are. 

Ms.  Stearns  suggests  that  ABLE  pursues  "technical"  violations  of  the  law,  wastes 
attorney  resources,  and  refuses  to  settle  cases.  But  the  record  I  have  examined 
shows  otherwise.  In  litigation  in  which  Ms.  Stearns  represented  the  defendant,  her 
argument  that  AWPA  violations  were  technical  or  de  minimus  was  soundly  rejected 
by  the  judge.  And  the  record  also  suggests,  to  take  Sanchez  v.  Overmyer  as  an  exam- 
ple, that  it  has  been  Ms.  Stearns  and  her  client  who  refused  any  offer  to  settle  de- 
spite numerous  opportunities  to  do  so.  The  Court  in  that  case  found  the  grower's 
AWPA  and  FICA  violations  to  be  intentional,  and  awarded  the  plaintiffs  $6000. 

I  understand  that  the  ranking  member,  Mr.  Reed,  will  be  submitting  a  number 
of  documents  for  the  record,  containing  more  specific  responses  to  the  charges  made 
at  the  June  hearing. 

I  just  want  to  conclude  by  reiterating  my  strong  support  for  migrant  Legal  Serv- 
ices programs  and  their  attorneys,  based  on  my  own  personal  knowledge  of  the  high 
quality  legal  assistance  they  provide  to  the  hardest-working  and  most  impoverished 
workers  in  this  country,  our  migrant  farmworkers.  All  too  many  agricultural  em- 
ployers have  abused  their  workers  in  blatant  violation  of  labor  protections  enacted 
by  the  Congress.  Migrant  Legal  Services  attorneys  are  engaged  in  law  enforcement, 
pure  and  simple,  and  the  violators  don't  like  it. 

I  would  suggest  to  my  colleagues  that  if  you  don't  want  to  see  those  laws  enforced, 
then  change  them,  though  that  is  not  to  deny  that  I  will  fight  any  such  effort  every 
step  of  the  way.  But  don't  take  it  out  on  the  valiant  and  dedicated  staffs  of  migrant 
Legale  Services  programs  to  whom  farmworkers  turn  for  the  vindication  of  their 
rights. 

They  are  truly  the  cream  of  our  nation's  bar,  and  I  am  proud  to  speak  up  on  their 
behalf.  I  would  be  happy  to  answer  any  questions  you  may  have. 

Mr.  Gekas.  Yes,  will  the  gentleman  accede  to  staying  a  little 
longer  to  hear  testimony  of  Representative  Dornan 

Mr.  Berman.  Right. 

Mr.  GEKAS  [continuing].  And  then  submit  to  questions? 

Mr.  Berman.  I  would — yes. 

Mr.  Gekas.  All  right. 

We  note  the  presence  of  the  gentleman  from  Virginia,  Mr.  Scott, 
a  member  of  the  subcommittee,  and  we  also  welcome  to  the  witness 
table  the  stealth  witness  of  the  day,  Bob  Dornan,  who  will  give  his 
views  on  this  subject.  Representative  Dornan  comes  from  Califor- 
nia, a  colleague  of  our  previous  witness.  He  is  a  former  movie 
actor,  former  pilot,  always  a  raconteur,  candidate  for  President  of 
the  United  States,  and  I  don't  have  time  for  the  rest.  [Laughter.] 

So  we  welcome  Bob  to  the  witness  table. 

STATEMENT  OF  HON.  ROBERT  K.  DORNAN,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Dornan.  I  put  two  loads  in  the  washing  machine  this  morn- 
ing, Mr.  Chairman,  and  one  of  my  grandkids  will  put  it  in  the 
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dryer.  My  wife  is  in  California.  I'm  doing — raconteur,  yes.  [Laugh- 
ter.] 

Mr.  Gekas.  Yes. 

Mr.  DORNAN.  And  it's  a  great  day  today,  the  42d  anniversary  of 
the  cease-fire  in  Korea. 

Mr.  Chairman,  thank  you  for  giving  me  the  opportunity  to  speak 
in  the  main  about  what  I  believe  is  one  of  the  most  irresponsible 
agencies  to  have  ever  been  created  by  the  Federal  Government.  I 
will  not  take  exception  to  anything  my  colleague  from  California, 
Mr.  Berman,  has  said.  These  activities  to  bring  justice  to  people 
who  work  with  their  hands  in  the  fields  of  not  only  California,  but 
Florida,  where  there's  been  some  terrible  abuses  also — it  takes  law- 
yers with  guts  because  it  is  dangerous.  And  I  know  precious  little 
about  the  sacrifices  that  have  been  made  by  lawyers  in  those  areas, 
but  I'm  speaking  in  the  main  about  where  I've  seen  political  abuses 
that  take  your  breath  away  by  this  LSC,  Legal  Services  Corpora- 
tion. 

Often  under  the  pretense  of  providing  the  impoverished  with  ac- 
cess to  the  legal  system,  LSC  has  cost  American  taxpayers  billions 
of  dollars.  Some  make  the  case  that  $2  trillion  out  of  our  $5  trillion 
crushing  national  debt  can  be  traced  back  to  politically-motivated 
litigation  costs,  and  it's  our  grandkids  that  are  going  to  pay  most 
of  those  bills.  Many  of  these  lawsuits  are  legal  sleight  of  hand  de- 
signed to  undermine  existing  laws  that  limit  welfare  and  other  en- 
titlements, as  well  as  prevent  restrictions  on  LSC  activities.  I'm  not 
going  to  go  into  the  long  list  of  cases  that  demonstrate  the  most 
flagrant  abuses.  You  folks  on  this  subcommittee  are  the  triers  of 
fact.  You're  the  ones  seeking  the  truth,  and  you  have  all  of  the  ma- 
terial submitted  to  you  about  some  of  the  worst  abuses. 

But  I  will  suggest  that  in  many  cases  the  LSC  has  an  appalling 
record  of  taking  money  from  hard-working  taxpayers  and  then  giv- 
ing it  in  some  cases  to  convicted  felons,  to  delinquent  fathers,  to 
illegal  aliens,  and,  yes,  even  documented  cases  of  drug  dealers  get- 
ting money.  They  do  this  without  any  accountability  to  the  tax- 
payers who  subsidize  the  LSC.  It  is  my  belief  that  attempting  to 
fix  the  LSC,  as  some  would  like  to  do,  will  in  no  way  end  the 
abuses.  Congress  and  past  administrations,  most  notably  the 
Reagan  administration — I  think  you've  taken  testimony  on  this — 
already  attempted,  without  success,  to  place  restrictions  on  LSC  ac- 
tivities. President  Reagan,  when  he  was  Governor  of  California, 
called  legal  services  "ideological  ambulance  chasers."  He  was  deter- 
mined to  pull  the  plug  when  he  came  to  the  Federal  level,  but 
when  he  tried  to  appoint  a  new  Board  of  Directors,  intent  on  even- 
tually defunding  much,  if  not  all,  of  the  Corporation,  Congress,  led 
by  pro-LSC  Senators,  held  up  the  confirmation  of  Reagan  ap- 
pointees. This  left  the  Board  without  the  authority  to  implement 
any  changes  or  to  enforce  the  existing  regulations.  While  the  Board 
was  able  to  hire  ideologically  conservative  staff  members  who  in- 
creased monitoring  and  auditing  of  LSC  activities,  some  of  those 
folks  told  us  that  the  grantees  managed  to  conceal  many  of  the 
questionable  activities. 

In  the  mid-1980's,  legislation  was  eventually  passed  by  Con- 
gress— we  were  all  here;  well,  except  for  a  couple  of  new  members 
on  the  subcommittee — from  engaging  in  litigation  related  to  abor- 
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tion  or  the  redistricting  of  political  districts  across  our  country,  but 
the  grantees  turned  around,  used  the  grant  money  to  file  lawsuits 
against  the  Corporation  itself,  challenging  any  limits  on  their  ac- 
tivities. LSC  not  only  paid  to  defend  itself,  they  paid  as  well  for  the 
cost  of  the  grantee  suits.  By  depriving  the  poor  of  money  that  is 
supposed  to  be  spent  on  legal  representation,  LSC  grantees  had 
demonstrated  that  they  are  more  concerned  with  their  personal 
gain  and  the  monopoly  they  have  on  the  LSC  grant  money.  Of 
course,  I'm  speaking  mainly  at  the  Federal  level,  not  the  hard- 
working young  lawyer  at  the  street  level.  Many  of  them,  I  repeat, 
do  good  work  and  use  it  as  a  foundation  for  their  legal  career  later. 

Consider  as  well  the  remarks  of  the  current  President,  Alexander 
Forger.  At  an  LSC  Board  meeting  just  a  few  weeks  back,  on  April 
11,  Forger  said,  in  response  to  questions  about  the  ability  of  the 
House  and  the  Senate  conferees  to  impose  certain  limitations  on  al- 
locations of  LSC  funds — here's  his  direct  quote:  "There  is  a  legal 
case,  if  we  choose  to  assert  it,  that  the  committee  does  not  have  the 
authority  to  make  that  decision."  Therefore,  it's  pretty  obvious  that 
LSC  will  resist  congressional  limitations. 

Mr.  Chairman,  I  agree  with  many  of  my  colleagues,  including 
yourself,  who  want  to  ensure  that  the  impoverished  have  access  to 
the  legal  system.  I  think  we're  hard  pressed  to  find  any  Member 
of  Congress  who  really  feels  otherwise.  I  do  not  see  a  thrown-to- 
the-wolves  attitude  about  the  folks  that  every  great  religious  leader 
has  skid,  "There  but  for  the  least  goes  I,"  speaking  of  Jesus  in  that 
case.  But  despite  claims  to  the  contrary,  the  absence  of  LSC,  or  its 
functional  equivalent,  at  the  Federal  level  will  not  leave  women 
and  children  without  access  to  the  legal  system.  Part  of  this  is  all 
federalism  also,  but  a  lot  of  this  will  take  place  at  the  State  level. 

LSC-funded  programs  already  receive  substantial  resources  from 
State  governments;  local  governments;  private  entities;  the  United 
Way,  after  they  paid  the  Lear  jet  and  vacation  expenses  of  corrupt 
people  who  are  on  their  way  to  jail,  I  guess;  the  NAACP,  and  the 
ACLU,  just  to  name  a  few.  In  fact,  the  non-LSC  funding  to  legal 
services  programs  in  1994  alone  exceeded — pull  up  your  socks,  Mr. 
Chairman — $240  million. 

Mr.  Chairman,  all  too  often  the  LSC  functions  like  a  queen  bee, 
sends  out  the  liberal  worker  bees  everywhere  to  drive  the  left-wing 
agenda  in  this  country. 

Reforming  LSC  would  be  like  putting  Ho  Chi  Minh  and  Castro 
in  a  minimum  security  prison. 

They  will  escape.  They'll  come  back,  and  they'll  get  you.  In  this 
deficit-conscious  Congress,  we  cannot  afford  to  be  funneling  pre- 
cious tax  dollars  to  liberal  lawyers  so  they  can  advance  radical  so- 
cial change.  The  time  is  now  to  shut  down  a  failed  operation. 
Under  a  Republican-controlled  Congress,  there  is  no  reason  for  this 
not  to  occur.  It  is  an  agency  that  has  proven  itself  beyond  repair, 
and  any  further  attempts  to  curtail  their  activities  will  probably  be 
utterly  fruitless. 

I  would  like  to  close  by  saying  again  that  President  Reagan  tried 
to  do  it  and  failed.  He  could  melt  down  the  Evil  Empire,  Mr.  Chair- 
man, but  he  was  defeated,  the  Gipper,  by  LSC.  It  is  only  fitting 
that  we  do  it  now.  In  the  words  of  that  great  Governor  of  Califor- 
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nia,  8  years,  and  President  of  the  United  States,  the  first  8-year 
man  since  Ike,  "If  not  us,  who?  If  not  now,  when?" 

I  suggest  we  immediately  eliminate  the  Corporation  here  in 
Washington,  DC,  and  then  phase  out  the  entire  program,  returning 
the  idealistic  sections  to  the  States — if  not  immediately,  then  with- 
in the  period  of  2  years,  that  behind  doors  good  people  on  both 
sides  of  the  aisle  have  been  trying  to  work  out,  and  I  think  maybe 
the  block  grants  to  the  States  is  a  good  concept.  After  that,  I  be- 
lieve that  providing  legal  services  for  the  poor  should  be  a  function 
handled  by  the  States. 

And  I  thank  you,  Mr.  Chairman,  for  the  opportunity  to  speak  be- 
fore you  today  on  this  critical  issue. 

[The  prepared  statement  of  Mr.  Dornan  follows:] 

Prepared  Statement  of  Hon.  Robert  K.  Dornan,  A  Representative  in 
Congress  From  the  State  of  California 

Thank  you,  Mr.  Chairman,  for  giving  me  the  opportunity  to  speak  about  one  of 
the  most  reckless  and  irresponsible  agencies  to  have  ever  been  created  by  the  fed- 
eral government.  I  am  talking  about  the  Legal  Services  Corporation  (LSC). 

Under  the  pretense  of  providing  the  improverished  with  access  to  the  legal  sys- 
tem, the  Legal  Services  Corporation  has  cost  American  taxpayers  untold  billions  of 
dollars — some  say  nearly  $2  trillion! — in  politically-motivated  litigation  costs.  Many 
of  these  lawsuits  are  legal  sleight  of  hand  designed  to  undermine  existing  laws  that 
limit  welfare  and  other  entitlements,  as  well  as  prevent  restriction  on  LSC  activi- 
ties. 

I  will  not  go  into  the  long  list  of  cases  that  demonstrate  the  flagrant  abuses  of 
this  agency.  But  I  will  tell  you  that  in  too  many  cases,  the  LSC  has  an  appalling 
and  inexcusable  record  of  all  too  often  taking  money  from  law-abiding,  hard-working 
taxpayers  and  then  giving  it  to  the  likes  of  convicted  felons,  delinquent  fathers,  ille- 
gal aliens,  and  drug  dealers.  And  they  do  this  without  any  accountability  to  the  tax- 
payers who  subsidize  their  outrageous  behavior. 

It  is  my  belief  that  attempting  to  fix  the  LSC,  as  some  would  like  to  do,  will  in 
no  way  end  the  deplorable  abuses  of  this  agency.  Congress  and  past  administra- 
tions— most  notably  the  Reagan  Administration — have  already  attempted  without 
success  to  place  restriction  on  LSC  activities  and  behavior.  President  Reagan,  who 
as  governor  of  California  called  Legal  Services  lawyers  "ideological  ambulance  chas- 
ers," was  determined  to  pull  the  plug  on  LSC.  But  when  he  tried  to  appoint  a  new 
board  of  directors  intent  on  eventually  defunding  the  corporation,  Congress,  led  by 
pro-LSC  senators,  held  up  confirmation  of  his  appointments.  This  left  the  board 
without  the  authority  to  implement  any  changes  or  enforce  existing  regulations.  And 
while  the  board  was  able  to  hire  ideologically  conservative  staff  who  increased  mon- 
itoring and  auditing  of  LSC  activities,  grantees  managed  to  conceal  many  of  their 
questionable  activities. 

In  the  mid-1980s,  legislation  was  eventually  passed  by  Congress  to  prevent  the 
LSC  from  engaging  in  any  litigation  related  to  abortion  or  redistricting.  but  the 
grantees  turned  around  and  used  their  grant  money  to  file  lawsuits  against  the  cor- 
poration challenging  limits  on  their  activities.  LSC  not  only  paid  to  defend  itself, 
they  paid  as  well  for  the  costs  of  the  grantees'  suits.  By  depriving  the  poor  of  the 
money  that  is  supposed  to  be  spent  on  their  legal  representation,  LSC  grantees  have 
demonstrated  that  they  are  more  concerned  with  their  own  personal  gain  and  the 
monopoly  they  have  on  LSC  grant  money. 

Consider  as  well  the  remarks  of  the  current  president  of  LSC,  Alexander  Forger. 
At  an  LSC  board  meeting  on  April  11,  1995,  Forger  said  in  response  to  questions 
about  the  ability  of  House  and  Senate  conferees  to  impose  certain  limitations  on  al- 
locations of  LSC  funds,  "There  is  a  legal  case,  if  we  chose  to  assert  it,  that  the  Com- 
mittee does  not  have  the  authority  to  make  that  decision."  It  is  therefore  question- 
able whether  LSC  will  embrace  congressional  limitations. 

Mr.  Chairman,  I  agree  with  those  of  my  colleagues,  including  yourself,  who  want 
to  ensure  that  the  impoverished  have  access  to  the  legal  system.  You  will  be  hard- 
pressed  to  find  a  member  of  this  Congress  who  feels  otherwise.  But  despite  claims 
to  the  contrary,  the  absence  of  LSC — or  its  functional  equivalent  at  the  federal 
level — will  not  leave  women  and  children  without  access  to  the  legal  system.  LSC- 
funded  programs  already  receive  substantial  resources  from  state  and  local  govern- 
ments, private  entities,  the  United  Way,  the  NAACP  and  the  ACLU,  just  to  name 
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a  few.  In  fact,  non-LSC  funding  to  Legal  Services  programs  in  1994  alone  exceeded 
$240  million. 

Mr.  Chairman,  all  too  often  the  LSC  functions  like  a  queen  bee  who  sends  out 
little  liberal  worker  bees  everywhere  to  drive  the  radical,  left-wing  agenda  in  this 
country.  Reforming  LSC  would  be  like  putting  Lenin,  Ho  Chi  Minh  and  Castro  in 
a  minimum  security  prison.  They'll  escape,  come  back  and  slit  your  throat.  In  this 
deficit-conscious  Congress,  we  cannot  afford  to  be  funneling  precious  tax  dollars  to 
left-wing  lawyers  so  they  can  to  advance  radical  social  change. 

The  time  is  now  to  shut  down  this  failed  operation.  Under  a  Republican-controlled 
Congress,  there  is  no  reason  for  this  not  to  occur.  It  is  an  agency  that  has  proven 
itself  beyond  repair  and  any  further  attempts  to  curtail  their  activities  would  be  ut- 
terly fruitless,  president  Reagan  tried  to  do  it  and  failed.  It  is  only  fitting  that  we 
do  it  now.  In  the  words  of  our  former  president,  "If  not  us,  who?  If  not  now,  when?" 

I  suggest  that  we  immediately  eliminate  the  corporation  itself  here  in  Washing- 
ton, D.C.  and  then  phase  out  the  entire  LSC  program,  if  not  immediately,  then  with- 
in a  period  of  two  years,  perhaps  through  block  grants  to  the  states.  After  that,  I 
believe  that  providing  legal  services  for  the  poor  should  be  a  function  handled  by 
the  states. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  speak  before  you  today  on  this 
critical  issue. 

Mr.  Gekas.  I  thank  the  gentleman  and  invite  him  to  stay,  if  he 
wishes,  to 

Mr.  DORNAN.  I  can  stay  for  about  10  minutes.  I  have  to  chair  an 
Intelligence 

Mr.  Gekas.  Could  you  make  it  about  2  minutes? 

Mr.  DORNAN.  No,  10. 

Mr.  Gekas.  No,  no,  no. 

Mr.  DORNAN.  I've  got  to  chair,  honestly,  an  Intelligence  Commit- 
tee- 


Mr.  Gekas.  All  right. 

Mr.  Dornan  [continuing].  And  a  bunch  of  good  staffers  are  wait- 
ing for  me. 

Mr.  GEKAS.  Howard,  I  got  the  impression  by  the  way  you  were 
focusing  on  migrant  workers  that  the  entity  to  which  you  re- 
ferred— the  Farmworker  Legal  Services — is  it  a  separate  entity? 

Mr.  Berman.  There  has  been  in  the  past  a  migrant  legal  services 
line  item  in  the 

Mr.  Gekas.  Yes. 

Mr.  Berman  [continuing].  LSC  budget.  I  just  want  to  make  sure 
that  in  whatever  fashion,  whether  by  line  item  or  by  understand- 
ing, that  we  maintain  and  build  our  funding  for  that  program. 

Mr.  Gekas.  No,  I  understand  that.  In  your  statement,  you  men- 
tioned the  Farmworkers  Legal  Services.  Is  that  its  title  in  Califor- 
nia? 

Mr.  Berman.  No,  no,  California  Rural  Legal  Assistance. 

Mr.  Gekas.  Oh,  so  the  "Farmworkers  Legal  Services"  is  a  ge- 
neric  

Mr.  Berman.  Legal  assistance- 


Mr.  GEKAS  [continuing].  Term  that  you 

Mr.  Berman.  Yes. 

Mr.  Gekas.  I  see.  All  right. 

Mr.  BERMAN.  I'm  just  talking  about  in  different  places  you  some- 
times have  part  of  a  legal  services  program  that  focuses  on  migrant 
workers,  and  sometimes  you  have  an  actual  legal  services  program 
whose  sole  work  is  to  do  legal  work  on  behalf  of  migrant  legal  serv- 
ices, and  in  whatever  form,  I  just  call  all  of  that  Farmworker  Legal 
Services,  and  it's  just  a  generic  term,  but  it's 
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Mr.  Gekas.  Only  one  other  question:  Have  you  compiled  any 
anecdotes  or  statistics  of  solicitation,  by  the  legal  services  lawyers 
of  cases  or  clients,  who  are  represented  in  cases  like  those  you  have 
outlined? 

Mr.  Berman.  No. 

Mr.  Gekas.  Do  you  have  any 

Mr.  Berman.  Well,  you  raise  a  real  interesting  issue  because  ac- 
cess to  your  clients  when  they're  migrant  farmworkers  is  a  particu- 
larly difficult  kind  of  a  problem.  Frequently,  they  are  housed  on  the 
farmer's  property.  The  question  of  how  that  client  meets  with  his 
or  her  attorney  becomes  a  troublesome  issue,  a  source  of  confronta- 
tion potentially,  between  a  grower  and  the  legal  services  attorney 
because  in  a  sense  it  almost  has  the  makings  of  the  old  company 
town  in  many  situations,  and  this  is  why  I  made  reference  to  the 
fact  there  have  been  situations  where  legal  services  attorneys  have 
been  attacked  physically  for  trying  to  meet  the  client  farmworker 
in  the  farmworker  housing  on  the  grower's  property.  It's  a  difficult 
issue  in  California 

Mr.  Gekas.  You  cannot  refute  the  general  theme  that  we've 
heard  over  and  over  again  in  different  situations,  where  legal  serv- 
ices lawyers  have  sought  out  cases? 

Mr.  Berman.  Well,  it's  very  hard  for  me  to- 


Mr.  Gekas.  Maybe  you  think  that  that's  different- 


Mr.  Berman.  No,  no,  no.  I'd  like  to  get,  again,  specific  allegations 
and  have  a  chance  to  investigate,  but — it  is  almost  impossible  to 
describe  the  difficulty  with  which  we  provide  access  to  migrant 
farmworkers  about  their  legal  rights.  Ideally,  government  agencies 
do  outreach,  sign  posting.  I  mean,  there  are  ways  in  the  typical 
workplace  where  you  let  workers  know  that  there  are  prohibitions 
on  racial  discrimination;  there  are  rights  to  certain  wages;  there 
are  agencies  that  exist.  In  agriculture  it  is  a  very  difficult  problem. 
You're  not  all  coming  to  one  plant  site,  congregating  at  the  same 
place,  going  through  a  single  entrance  or  a  few  entrances.  And  let- 
ting farmworkers  know  they  have  certain  legal  rights  to  adequate 
payment,  to  timely  payment,  to  safe  transportation,  I  consider  ef- 
forts to  reach  out  and  inform  these  people  of  their  rights  an  act  of 
justice  and  an  appropriate  thing  to  be  doing,  and  I  draw  a  line  be- 
tween that  and  some  kind  of  direct  solicitation  of  legal  cases.  I'd 
be  willing  to  look  into  any  specific  allegations  that  were  made. 

All  I  know  is  growers  who  have  been  sued — well,  people,  any- 
body— it's  human  nature.  If  you've  been  sued — I  mean,  the  Presi- 
dent who  brought  down  the  Evil  Empire  was  sued  when  he  was 
Governor  of  California  by  legal  services  programs  on  certain  major 
aspects  of  welfare  changes  he  wanted  to  make  and  lost  enormous 
cases  involving  great  deals  of  money.  I'll  bet 

Mr.  Dornan.  That's  why  we're  bankrupt  now.  [Laughter.] 

Mr.  Berman.  Well,  no,  because  the  right  way  to  do  things  isn't 
to  deny  people  the  rights  the  law  gives  them.  If  you  want  to  change 
the  law,  you  try  and  change  the  law  on  welfare  benefits,  and  then 
we  can  debate  and  fight  that  out  in  terms  of  priorities. 

I  would  bet  that  when  Ronald  Reagan  became  President  and  pro- 
posed his  zero  funding  of  legal  services,  8  years  after  this  happened 
he  was  still  thinking  about  the  lawsuits  that  had  been  won  against 
his  administration  when  he  was  Governor,  and  that  angered  him. 
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And  it's  human  nature.  When  you  hear  charges  of  solicitation, 
growers,  I  think  perhaps  in  some  cases,  quite  honestly,  and  per- 
haps somewhat  paternalistically,  think  they're  doing  wonderful 
things  for  their  farmworkers  and  they're  giving  them  jobs  and 
they're  doing  these  kinds  of  things.  And  when  they're  sued  by 
someone,  the  natural  inclination  is  to  tend  to  believe  that  someone 
has  solicited  this.  So,  I  mean,  on  the  natural — I  could  believe  a  lot 
of  these  charges  are  made  in  the  belief  that  that's  the  only  way  this 
ever  would  have  happened.  "My  farmworkers  would  never  have 
gone  to  a  lawyer  to  complain  about  the  way  I  treat  them.  Somebody 
must  have  come  in  and  captured  their  good  senses." 

Mr.  Gekas.  I  reserve  the  right  to  begin  a  second  round  of  ques- 
tioning after  we  introduce  the  chairman  of  the  full  committee,  the 
Honorable  Henry  Hyde  of  Illinois. 

Mr.  Hyde.  I  thank  the  gentleman  for  his  overly  generous  remark. 
I  have  no  questions  at  this  time,  but  I  thank  the  gentleman. 

Mr.  Gekas.  And  we  also  recognize  the  attendance  of  the  gen- 
tleman from  South  Carolina,  Mr.  Inglis. 

We  will  now  ask  the  gentleman  from  Rhode  Island  if  he  wishes 
to  pose  any  questions. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  I  want  to  thank  my  col- 
leagues for  their  testimony,  and  I'm  particularly  appreciative  of  Mr. 
Berman,  who  responded  specifically  to  some  issues  that  were  raised 
in  the  last  hearing. 

And  just  a  general  question,  Howard:  you  have  had  extensive  ex- 
perience as  a  State  legislator  and  as  a  Member  of  Congress.  I  as- 
sume that  in  California  there  are  State  regulatory  responsibilities 
in  terms  of  inspection  for  hygiene,  for  housing.  In  your  experience, 
both  as  a  Member  of  Congress  and  as  a  member  of  the  assembly 
in  California,  how  effective  was  the  State  in  guaranteeing  basic 
rights  under  their  own  laws  to  migrant  workers? 

Mr.  Berman.  Mildly,  to  put  it  mildly,  the  constraints  on  re- 
sources and  the  ability  of  these  regulatory  agencies  to  staff  and 
pursue  the  missions  they've  been  given  under  the  law  is  very  con- 
strained at  best,  and  huge  amounts  of  information,  of  necessity, 
must  come  to  them  from  outside  sources.  We've  recognized  that  in 
a  thousand  different  ways  in  our  Federal  laws,  that  the  role  of  the 
private  citizen  in  bringing  to  the  attention  of  the  Federal  Govern- 
ment violations  of  its  laws  is  appropriate,  and  the  same  kinds  of 
problems  we've  had  at  the  Federal  level.  And,  by  the  way,  these 
problems  are  getting  worse.  The  number  of  agricultural  sites  in 
California  compared  with  the  number  of  people  in  any  of  the  en- 
forcing agencies  to  insure  that  the  rights  given  to  farmworkers 
under  those  laws  are  being  enforced  is  astoundingly  disparate. 

Mr.  Reed.  So,  in  a  sense,  the  motivation  at  least — and  I'm  going 
back  to  the  beginning  of  the  migrant  program  within  LSC — was  to 
essentially  recognize  the  failure  of  State  regulatory  authorities  in 
enforcing  laws  which  are  on  the  books  in  most  States,  which  if  they 
were  enforcing  properly  and  appropriately,  would  not  require  any 
type  of  private  right  of  action  or  civil  suits  by  anyone,  either  pri- 
vate attorneys  or  LSC.  Is  that  a  fair  estimate  based  on  20  years 
of  experience? 

Mr.  Berman.  Well,  that's  exactly  right,  and  you  add  the  very  ob- 
vious, but  very  important  point:  we  wouldn't  be  creating  private 
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rights  of  action  if  we  could  possibly  appropriate  enough  money  to 
provide  all  the  enforcing  agents  that  meaningful  enforcement  of  the 
law  would  provide.  That's  why  we  have  private  rights  of  action  in 
our  wage  laws,  in  our  civil  rights  laws,  in  our  agricultural  worker 
protection  laws. 

Mr.  REED.  Just  to  be  presumptive,  you  would  be  somewhat  skep- 
tical, I  think,  of  the  notion  of  simply  turning  authority  over  to  the 
States  for  enforcement  of  laws — would  be  not  effective,  since,  in 
fact,  they  already  have  that  authority,  but  they  have  not  been  able 
to  summon  either  the  resources — and  I'm  not  suggesting  any  sin- 
ister plot,  but  just  the  lack  of  personnel  and  the  lack  of  resources 
to  go  ahead  and  effectively  enforce  their  own  laws  doesn't  give 
much  comfort  to  the  idea  that  they'll  simply  take  this  responsibility 
now  and  do  it,  do  it  themselves?  Is  that  fair? 

Mr.  Berman.  That's  my  belief.  And  in  some  cases  you  add  an  ad- 
ditional element,  and  that  is  that  the  pressure  on  States  to  provide 
restrictions  in  certain  kinds  of  legal  services  work  become  even 
greater  than  those  that  exist  at  the  Federal  level. 

Mr.  Reed.  Thank  you,  Mr.  Berman.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  gentleman  from  Virginia. 

Mr.  Scott.  Yes. 

Mr.  Dornan.  I  just  wanted  to  comment  on  that,  and  then  I'm 
going  to  have  to  go. 

I  understand  exactly  what  Howard  is  saying,  but  keep  in  mind 
this  is  the  richest  State  in  the  Union.  If  California  were  a  nation, 
it  would  be  No.  7  in  the  world.  It  looked  for  a  while  there  like  it 
was  going  to  pass  France.  Your  State  has  always  been  one  of  the 
largest  States,  Pennsylvania,  and  yet  we're  more  than  double  the 
size  of  your  State.  Mr.  Berman  came  within  one  vote  of  being  the 
speaker  of  our  very  dynamic  assembly  there,  and  I  bet  he  would 
have  whipped  some  of  these  problems  of  enforcing  State  regula- 
tions. 

But  if  the  richest  State  with  a  $56  billion  budget  or  $57  billion, 
can't  enforce  its  own  regulations,  here  is  the  problem  between  de- 
cent men  and  women  of  honor  disagreeing  about  what  the  9th  and 
10th  amendments  to  the  Bill  of  Rights,  to  our  Constitution,  I  mean, 
about  federalism  and  States'  rights.  I'm  not  asking  for  money  for 
Orange  County,  which  is  in  a  bankruptcy  situation.  There's  a  sec- 
ond day  of  hearings  on  the  Hill  on  this.  I  was  kind  of  tough  about 
New  York,  where  I  was  born,  or  Lockheed,  where  I  have  friends 
working,  or  Chrysler,  but  we  just  have  to  figure  out  some  of  these 
things  at  the  State  level  or  we  keep  pushing  a  perpetual  cycle  of 
debt,  because  when  California  comes  to  the  whole  Nation  to  ask  the 
Nation's  taxpayers,  even  though  we're  a  net  loser  State  as  far  as 
what  we  contribute,  then  when  you  put  all  of  us  together  in  the 
House  of  Representative  or  in  the  Senate,  we  go  "no,"  and  then  the 
debt  increases — no  on  raising  taxes  to  help  California.  So  then  we 
find  other  ways  to  do  it  with  deficit  spending,  and  the  debt  goes 
up. 

That's  why  I  wish  that  your  subcommittee  had  the  ability  to  in- 
vestigate the  accuracy  of  the  opening  statement  I  made  that  many 
scholarly  people  say  that  $2  trillion  out  of  our  $5  trillion  that  we 
hit  in  60  days  is  traceable  to  corporations  like  LSC,  that  they've 
driven  this  debt  sky  high.  We  just  have  to  figure  out  a  way  to  say 
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to  California:  shape  up  and  solve  these  problems  inside  your  own 
borders.  And  then  if  people  get  disgusted  with  the  State,  they'll 
move  back  to  Pennsylvania  before  you  lose  another  seat  or  two  and 
we  pick  up  five  or  six 

Mr.  Gekas.  You're  excused.  [Laughter.] 

Mr.  Berman.  But  if  Legal  Services  Corporation  is  responsible  for 
$2  billion  of 

Mr.  Dornan.  Trillion. 

Mr.  Gekas.  Trillion. 

Mr.  Berman  [continuing].  I  mean  $2  trillion  of  our  debt — in  other 
words,  all  the  debt  that  existed  at  the  time  that  Ronald  Reagan  be- 
came President  was  our  debt  and  then  two-thirds  of  the  additional 
debt  since  that  time  was  not  the  fault  of  the  Federal  Government 
or  any  of  our  policies;  it  was  the  fault  of  the  Legal  Services  Cor- 
poration? 

Mr.  Gekas.  I  think  the  gentleman  said  "contributed  to."  He 
didn't  say  that  it  was  all  laid  at  the  threshold  of  the  legal  serv- 
ices  

Mr.  Berman.  Contributed  $2  trillion  of  the  $5  trillion. 

Mr.  Gekas.  He  said  corporations  like  Legal  Services. 

Mr.  Berman.  Oh,  "like,"  oh.  [Laughter.] 

Mr.  Dornan.  Where  the  people  have  no  regard  of  where  the 
money  is  coming  from,  but  then  I'm  hoping  you  are  going  to  check 
it  out. 

Mr.  Berman.  Legal  services  is  now  lower  per  capita  than  when 
Ronald  Reagan  became  President.  So  he  did  have  some  impact. 

Mr.  Dornan.  And  if  you  find  any  extra  money,  please  send  it  to 
the  Intelligence  Committee.  Mr.  Hyde  spent  6  years  there,  and  we 
do  not  want  to  chop  that  budget.  This  is  a  dangerous  world. 

Thank  you,  Mr.  Chairman.  Thanks,  Howard. 

Mr.  Gekas.  Thank  you  very  much.  We  think  we  thank  you. 
[Laughter.] 

Mr.  Gekas.  Thank  you,  Bob. 

The  gentleman  from  Virginia,  did  you  have  any  questions  for  our 
colleague  from  California? 

Mr.  Scott.  No,  I'd  just  like  to  make  a  comment.  I  think  one  of 
the  problems  of  legal  aid  is  that  legal  aid  lawyers  win  their  cases 
and  that  aggravates  people.  The  question  is  whether  or  not  the  cli- 
ents would  have  been  better  not  bringing  the  case,  not  having  the 
ability  to  bring  the  case  at  all,  whether  the  justice  system  would 
be  better  served  if  people  were  unrepresented  when  they  had  win- 
ning cases  or  only  those  that  could  afford  to  get  into  court  could 
have  the  Constitution  mean  anything.  I  guess  it  does  have — Mr. 
Dornan  mentioned  politics — political  implications.  When  poor  peo- 
ple can  vindicate  their  rights  and  consumers  and  migrant  farmers 
can  stand  up  for  their  rights,  it  makes  a  difference. 

We  have — I  guess  this  cost  of  trillions,  I  think,  Mr.  Berman,  you 
kind  of  alluded  to  it,  whether  or  not  someone  who  has  been  ille- 
gally denied  what  the  law  provides,  and  they  have  a  lawyer  and 
can  get  what  they  deserve,  if  that's  the  cost  that  adds  up  to  the 
trillions,  then  maybe  you  ought  to  address  the  law  and  not  deny 
people  their  right. 

And  you  also  alluded  to  what  good  is  a  regulation  if  you  don't 
have  a  lawyer  to  help  people  vindicate  their  rights  under  those  reg- 
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ulations.  I  think  Mr.  Berman's  statement  was  very  comprehensive 
and  I  appreciate  it. 

Mr.  Berman.  Thank  you. 

Mr.  Gekas.  The  gentleman  from  South  Carolina  is  recognized. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Mr.  Berman,  I  think  that  it's  important  that  we  in  this  process 
ask  some  basic  questions,  some  really  fundamental  questions, 
about  what  we're  doing  in  the  Federal  Government. 

Let  me  ask  you  two  questions,  because  I  think  that  we  can  find 
agreement  on  these  actually:  could  the  function  of  the  Legal  Serv- 
ices Corporation,  to  provide  legal  services  to  poor  people,  be  ful- 
filled without  an  entity  chartered  in  the  District  of  Columbia; 
namely,  the  Legal  Services  Corporation? 

Mr.  Berman.  Well,  I  don't  see  how  the  function  of  dispersing,  re- 
viewing, determining  eligibility  for,  and  overseeing  how  legal  serv- 
ices programs  throughout  this  country  spent  their  money  could  be 
done  without  some  entity  making  those  decisions.  We  surely  cannot 
do  it  at  our  level.  We  cannot  decide  a  pot  of  money  and  then  how 
to  distribute  it  and  how  to  make  sure  it's  being  spent  for  the  appro- 
priate things. 

Mr.  INGLIS.  So  you  see  the  Corporation  chartered  in  Washington, 
DC,  as  essential  to  this  mission? 

Mr.  Berman.  Yes.  Yes,  I  do. 

Mr.  Inglis.  It  cannot  be  done  any  other  way? 

Mr.  Berman.  Well,  I  mean,  you  could  call  it  something  else. 
What  you  need  is  a  central — you  need  some  agency  whose  mission 
is  to  decide  how  to  appropriately  disperse  the  money  that  is  far  less 
than  the  amount  needed  to  provide  for  all  poor  people  with  ade- 
quate legal  representation  and  how  to  make  those  priority  deci- 
sions about  how  to  disperse  that  limited  amount  of  money,  and 
then  how  to  oversee  the  money  is  being  spent 

Mr.  Inglis.  Well,  let  me  ask  you  this,  because  I  think  it's  very 
important  that  we  all  try  to  think  in  expanded  kind  of  fashion 

Mr.  Berman.  Sure,  sure. 

Mr.  Inglis  [continuing].  And  not  think  the  old  way  we've  been 
doing  it  is  the  only  way  to  do  it. 

Mr.  Berman.  Give  me  the  big  vision. 

Mr.  Inglis.  Maybe  there's  a  more  creative  or  a  more  efficient 
way.  Maybe  a  State-orchestrated  effort  could  do  it  more  efficiently. 
In  other  words,  a  program  administered  possibly  through  the  De- 
partment of  Justice,  block  grant  out  to  the  States,  where  in  a  small 
State  like  South  Carolina  won't  have  the  problem  that  Mr.  Dornan 
was  talking  about.  There  are  only  six  of  us  here  from  South  Caro- 
lina. It's  a  relatively  small  State.  We  know  all  the  parts  of  the 
State.  We  can  get  over  to  Marion,  Hampton,  Greenville,  and 
Spartanburg  all  in  about  4  hours.  We  can  find  out  what's  going  on 
all  over  South  Carolina.  Is  it  conceivable  in  your  mind  there's  a 
more  efficient  way  to  do  that? 

Mr.  Berman.  Could  I  answer  the  question  with  a  question?  Well, 
first  of  all,  yes;  it's  not  in  my  mind,  but  it's  clearly  conceivable  that 
things  that  are  not  in  my  mind  would  work  better  than  the  things 
that  are  in  my  mind,  first  of  all.  [Laughter.] 

So  I  definitely  accept  the  premise  that  I  don't  have  the  depth  of 
knowledge  or  the  breadth  of  vision  to  be  able  to  determine  what 
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the  best  way  of  doing  any  particular  thing  is  and  to  know  authori- 
tatively that's  the  best  way. 

But  let's  assume  we  did  that.  Then  why  isn't  the  next  question: 
why  are  we  collecting  the  taxpayers'  money  to  Washington  for  a 
particular  program  and  turning  it  back  to  the  States?  Why  not  re- 
duce the  Federal  tax  load,  not  collect  the  money,  and  let  the  States 
run 

Mr.  INGLIS.  That  was  my  next  question.  That  was  my  next  ques- 
tion. Thank  you.  [Laughter.] 

Mr.  Berman.  So 

Mr.  Inglis.  Any  idea- 


Mr.  BERMAN.  No;  I  know  where  I'm  going.  I  think  I  know  where 
I'm  going  here. 

Mr.  Inglis.  We've  got  some  votes  right  here  for  it  right  now. 

Mr.  Berman.  Got  you.  All  right. 

So,  now  we're  no  longer  talking  about  what's  the  best  way  for  the 
Federal  Government  to  insure  that  poor  people  have  some  level  of 
legal  representation  to  enforce  the  rights  that  States  and  the  Fed- 
eral Government  have  given  them  under  the  law.  We're  talking 
about  the  Federal  Government  retreating  from  the  decision  to  help 
poor  people  do  this  and  let  States  make  their  own  decisions. 

Mr.  Inglis.  So,  let  me  ask  you  this 

Mr.  Berman.  And  then  I  only  say  maybe  that  could  work,  too. 
All  we  know  is  it  never  happened  before.  It  wasn't  until  the  Fed- 
eral Government  got  into  that.  We  never  got  health  care  for  senior 
citizens  from  the  States  before  the  Federal  Government  adopted 
Medicare  in  any  comprehensive  fashion.  We  never  got  medical  care 
for  poor  people.  In  a  whole  variety  of  areas  the  States  do  not  decide 
to  meet  that  need. 

Mr.  INGLIS.  Let  me  ask  one  other  question  before  my  time  runs 
out,  and  that  is,  I  think  what  you're  admitting  there,  then,  is  an 
agreement  that  we  have  that  there  is  no  essential  or  constitutional 
requirement  of  the  Federal  Government  to  enter  that  area? 

Mr.  Berman.  Yes. 

Mr.  INGLIS.  In  other  words,  you  are  making  a 

Mr.  Berman.  Even  my  expansive  interpretation  of  the  Constitu- 
tion would  not  conclude  that  there  is  a  constitutionally-mandated 
need  for  a  Federal  corporation  to  disperse  Federal  dollars  to  meet 
this  need. 

Mr.  Inglis.  Right. 

Mr.  Berman.  I  do — we  know  there's  a  constitutional  obligation  to 
provide  lawyers  to  poor  people  in  certain  kinds  of  cases. 

Mr.  Inglis.  Criminal  cases,  correct,  yes. 

Mr.  Berman.  At  one  point  it  wasn't  all  criminal  cases. 

Mr.  Inglis.  Yes. 

Mr.  BERMAN.  At  one  point  it  wasn't  even  all  felonies.  It's 

Mr.  Inglis.  But  I  just  want  to  make  sure  that  we're  all  on  the 
same  wavelength 

Mr.  Berman  [continuing].  An  evolving  process. 

Mr.  INGLIS.  You're  describing  a  constitutional  requirement  in  the 
criminal  context;  we're  here  in  the  civil  context.  And  so  there  is 
agreement,  then,  that  your  observation  is  there's  a  pragmatic  ra- 
tionale for  the  provision  of  services  by  the  Federal  Government 

Mr.  Berman.  It  ain't  going  to  happen  unless  we  do  it. 
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Mr.  INGLIS  [continuing].  Rather  than  essential  or  constitutional 
kind  of  requirement. 

Mr.  Berman.  Well,  I  think  the  service  is  essential,  and  since  I 
think  the  service  is  essential,  and  I  don't  think  it's  going  to  happen 
if  we  don't  do  it,  I'm  for  us  doing  it. 

Mr.  INGLIS.  Yes,  which  is,  I  think,  just  an  interesting  observation 
that  we  are  in  agreement  that  it's  not  an  essential  function  of  the 
Federal  Government;  and  it's  not  a  mandated  function  of  the  Fed- 
eral Government.  You  choose  to  offer  it  because  you  feel  that  it  is 
a  pragmatic  answer  to  a  problem  that  exists  rather  than  something 
written  within  the  four  corners  of  the  Constitution,  and  that,  there- 
fore, we  can  have  legitimate  discussion  about  whether  the  most  ef- 
ficient way  to  handle  that  is  a  State  effort  or  Federal  effort. 

Mr.  Berman.  Right.  But  let's  also  beware  of  one  issue:  there  are 
powerful  interests  who  are  frequently  defendants  in  these  cases 
whose  agenda  isn't  to  find  the  most  efficient  way  to  provide  legal 
services  for  poor  people,  who  want  to  dismantle  the  Legal  Services 
Corporation  because  they  think  it  will  diminish  the  ability  of  peo- 
ple to  sue  them,  and  I  do  think  we  have  to  go  through  the  process 
of  at  least  making  sure  we're  not  falling  into  playing  their  game 
when  we  do  it. 

Mr.  INGLIS.  Yes.  I  seem  to  have  unlimited  time  here. 

Mr.  Gekas.  Well,  you  seem  to,  but  you  don't.  [Laughter.] 

We're  on  the  honor  system  here. 

Mr.  Berman.  In  Mr.  Moorhead's  subcommittee  I  have  a  markup 
right  now  on  a  bill  that 

Mr.  Gekas.  You  may  proceed  to  your  markup. 

Mr.  Berman.  All  right,  thank  you  very  much. 

Mr.  GEKAS.  Thank  you. 

We  will  now  bring  forth  our  first  panel  which  is  one  that  is  com- 
prised of  two  distinguished  lawyers.  First,  Alan  D.  Bersin,  the  U.S. 
attorney  for  the  Southern  District  of  California,  who  will  be  testify- 
ing on  behalf  of  the  Department  of  Justice.  His  testimony  will  cover 
proposed  legislative  solutions.  In  particular,  I  trust  he  will  touch 
upon  the  most  efficient  way  to  expedite  block  granting,  if  that  be- 
comes one  of  the  legislative  solutions.  We  welcome  Mr.  Bersin.  Did 
you  just  get  in  today  or  yesterday? 

Mr.  Bersin.  Thank  you,  Mr.  Chairman,  late  last  night.  So  we're 
operating  pretty  early  in  the  morning  on  California  time. 

Mr.  Gekas.  All  right;  and  welcome  to  our  hearing. 

Second,  we  have  Thomas  J.  Madden,  Esq.,  former  General  Coun- 
sel, Law  Enforcement  Assistance  Administration,  Department  of 
Justice.  Mr.  Madden  is  presently  a  senior  partner  in  the  Washing- 
ton office  of  Venable,  Baetjer,  Howard  &  Civiletti.  He  has  over  25 
years  of  government  contracts  experience,  including  extensive  expe- 
rience with  Federal  grants.  From  1969  to  1980,  Mr.  Madden  was 
with  the  Department  of  Justice,  where  he  served  as  General  Coun- 
sel for  the  Office  of  Justice  Assistance,  research  and  statistics  pro- 
grams, and  for  the  Law  Enforcement  Assistance  Administration. 
Mr.  Madden  was  responsible  for  the  Federal  Government's  first 
major  block  grant  program  and  was  involved  in  a  number  of  law- 
suits that  defined  the  parameters  of  block  grant  programs. 

Without  objection,  we  will  invoke  the  5-minute  rule  that  will 
apply  both  to  the  witnesses  and  to  the  members  of  the  subcommit- 
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tee  as  they  pose  questions.  So  if  the  gentlemen  at  the  time  will  try 
to  adhere  to  that,  we  will  be  as  flexible  as  we  can. 
And  Mr.  Bersin. 

STATEMENT  OF  ALAN  D.  BERSIN,  U.S.  ATTORNEY,  SOUTHERN 
DISTRICT  OF  CALIFORNIA,  DEPARTMENT  OF  JUSTICE 

Mr.  Bersin.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  testify  on  the  heels  of  the  testimony  by  the  Deputy  Attor- 
ney General  before  this  committee  in  May  of  this  year,  as  well  as 
the  Attorney  General  herself.  Ms.  Reno  expressed  unqualified  sup- 
port for  the  Corporation  this  month  before  the  Senate  Judiciary 
Committee. 

I've  included  in  the  written  remarks  an  extended  treatment  of 
the  issues  that  you  asked  me  to  address,  Mr.  Chairman.  I  want  to 
highlight  some  of  those  points,  but  I  come  before  you  today  in  two 
capacities  and  with  two  sets  of  experiences:  one  as  a  Federal  pros- 
ecutor, as  the  chief  law  enforcement  officer  in  the  Southern  District 
of  California,  in  San  Diego  and  the  Imperial  Valley,  which  has  inci- 
dentally, because  of  our  location  on  the  United  States/Mexico  bor- 
der, the  largest  per  judge  criminal  caseload  in  the  country.  I  also 
come  before  you  as  a  lawyer  who  has  spent  many  years  in  private 
practice,  who  graduated  from  law  school  the  year  that  the  Legal 
Services  Corporation  was  funded,  and  who  in  the  21  years  since 
has  been  involved  in  a  variety  of  capacities  with  organizations  that 
have  been  funded  by  the  Legal  Services  Corporation,  including  the 
Legal  Aid  Society  of  Los  Angeles  and  presently  the  San  Diego  vol- 
unteer lawyer  program  in  San  Diego,  where  I  am  a  member  of  the 
board.  Indeed,  since  that  organization  was  founded  in  1983  the 
U.S.  attorney  has  been  a  member  of  that  board  as  a  matter  of  tra- 
dition. This  tradition  includes  people  of  all  political  persuasions, 
Democrat  and  Republican  alike,  since  the  early  eighties. 

I  understand  that  there  seems  to  be  a  consensus  that  the  aboli- 
tion of  all  support  for  access  of  unemployed  and  impoverished  peo- 
ple to  the  legal  system  is  not  an  acceptable  outcome.  There  seems 
to  be  a  consensus  that  Learned  Hand  was  right  when  he  said,  "If 
we  are  to  keep  our  democracy,  we  need  to  observe  one  command- 
ment: thou  shalt  not  ration  justice." 

I  don't  want  to  take  up  my  time  by  cataloging  for  you  the  impor- 
tance of  adhering  to  Learned  Hand's  admonition  to  us  as  a  society. 
We  should  never  go  to  a  place  where  one's  access  to  the  courts  is 
a  hollow  and  empty  promise  rather  than  a  reality  that  is  made  pos- 
sible by  representation  through  lawyers.  In  California  there  is  one 
legal  representative  for  every  10,000  poor  or  unemployed  people 
who  relj'  on  legal  services  for  access  to  the  courts.  Our  other  citi- 
zens have  one  lawyer  for  every  260  people  in  the  State. 

So  I  start  from  the  predicate  that  everyone  agrees  that  we  need 
to  provide  some  form  of  assistance  to  ensure  that  there  is  access 
to  the  courts.  We  need  to  ensure  that  the  services  to  the  elderly, 
to  children,  with  respect  to  housing,  and  particularly  with  respect 
to  domestic  violence,  domestic  abuse,  and  child  abuse  matters,  are 
not  simply  left  on  the  streets.  I  can  tell  you  from  the  law  enforce- 
ment perspective  that  when  we  do  not  have  problem-solving  within 
a  civil  context,  many  of  those  problems  will  find  their  way  out  onto 
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the  streets  and  become  occasions  for  intervention  in  the  criminal 
justice  system.  We  see  that  in  San  Diego. 

One  last  point  I  would  like  to  make,  having  chaired  the  pro  bono 
committee  of  a  law  firm  in  Los  Angeles  for  many  years  is  that  the 
expectation  that  a  vacuum  will  be  filled  by  the  voluntary  efforts  of 
lawyers  is  not  a  reasonable  expectation.  The  Legal  Services  Cor- 
poration and  the  programs  that  it  has  sponsored  in  my  experience 
provide  a  catalyst  for  pro  bono  services.  It  provides  a  receptacle 
into  which  those  lawyers  who  recognize  their  obligation  can  pour 
efforts.  If  we  leave  it  to  the  private  sector  law  firm  itself  to  develop 
this  framework,  I  suspect  that  the  participation  of  members  of  the 
legal  profession  will  be  severely  decreased. 

Not  having  tremendous  experience,  Mr.  Chairman,  does  this  red 
light  mean  that  I'm  over  or  onto  my  last  minute? 

Mr.  Gekas.  You're  over,  but  I'm  constrained  to  extend  the  time, 
and  I'll  take  it  from  Mr.  Reed's  time.  [Laughter.] 

No,  no,  but  that's  all  right;  you  may  proceed. 

Mr.  Bersin.  If  we  establish  that  predicate,  let  me  turn  to  the 
issue  that  both  the  chairman  and  the  honorable  Member  from 
South  Carolina  raised:  how,  then,  are  we  to  provide  this?  And  there 
have  been  two  proposals  with  regard  to  block  grants,  and  I  am  con- 
strained to  say  that  the  provision  with  regard  to  block  grants  to 
States  has  not  been  fleshed  out  such  that  the  administration  has 
a  definitive  response.  So  my  comments  this  morning  should  be 
taken  in  that  light. 

While  one  can  argue  whether  services  are  best  delivered  from  a 
local  level  as  contrasted  with  controlled  from  a  Federal  or  State 
level,  in  the  area  of  legal  services  I  think  it's  important  to  note  that 
the  structure  that  has  existed  since  1974,  by  and  large,  has  been 
efficient.  We  don't  seem  to  have  the  overblown,  bloated  bureaucracy 
in  Washington  that  many  of  us,  frankly,  in  the  field  often  resent. 
There  seems  to  be  an  efficient  framework  for  the  dispersion,  dis- 
bursement and  oversight  of  funds.  I  fear  that  if,  indeed,  we  convert 
this  into  a  block  program  to  the  States,  that  we  are  entering  un- 
chartered waters  both  with  regard  to  the  concern  as  to  what  will 
happen  ultimately  with  that  money,  but,  also,  in  fact,  we  would 
simply  be  replacing  one  bureaucracy  with  50  additional  bureauc- 
racies to  govern  and  guide  the  dispersement  of  those  funds. 

This  committee  has  oversight  responsibility,  and  in  the  course 
and  life  of  the  LSC  has  discharged  it  ably.  If  something  needs  to 
be  tightened  up,  I  submit  to  you  that  it  can  be  done  here  and  that 
putting  money  into  50  State  programs  will  put  us  into  uncharted 
waters.  At  least  according  to  my  experience,  frankly,  with  block 
programs  in  the  criminal  justice  area,  it  is  not  a  tremendous  im- 
provement to  funnel  that  money  through  a  State  program.  You 
simply  shift  the  nature  of  the  politics  and  the  nature  of  the  guide- 
lines that  constrain  local  officials  out  in  the  field. 

With  regard  to  the  proposal  that  the  Department  of  Justice  ad- 
minister a  block  grant,  I  respectfully  submit  to  you  that  that  is  not 
a  proper  function  for  our  Department.  We  are  engaged  for  the  most 
part  in  criminal  justice  activities  and  civil  defense  and  affirmative 
civil  litigation  on  behalf  of  the  United  States.  To  graft  onto  those 
missions  representation  of  private  parties  or  responsibility  for  the 
representation  of  private  parties  I  think  would  be  misplaced.  In- 
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deed,  by  permitting  us  to  select  defense  counsel,  in  effect,  it  would 
be  akin  to  letting  the  home  team  hire  the  umpires.  Even  if  the  rul- 
ings are  fair,  the  perception  of  fairness  and  impartiality  I  think  is 
diminished. 

Last,  Mr.  Chairman,  let  me  address  the  restrictions  on  non-Fed- 
eral funds  or,  if  you'd  prefer,  I'll  address  that  in  any  questions  that 
may  arise. 

Mr.  Gekas.  You  may  proceed.  I'm  going  to  allot  you  the  time  that 
I  would  have  had  for  some  of  the  questions. 

Mr.  Bersin.  Mr.  Chairman,  in  San  Diego,  for  example,  56  per- 
cent of  the  money  that  supports  activities  of  the  San  Diego  volun- 
teer lawyer  program  comes  from  sources  other  than  LSC  or  Federal 
sources.  It  indicates  the  extent  to  which  the  volunteer  lawyers  have 
become  integrated  in  a  variety  of  institutions  within  the  commu- 
nity. Business  supports  the  program.  We  have  legal  and  bar  foun- 
dations supporting  the  program.  We  have  charities  supporting  the 
program.  We  have  religious  groups,  in  fact,  supporting  the  pro- 
gram, and,  indeed,  we  have  the  county  of  San  Diego  in  one  respect, 
the  Family  Law  Access  Project,  actually  supporting  the  project. 

My  concern  is  that  if  there  are  restrictions  placed  on  these  non- 
Federal  sources,  we  will  see  a  diminution  in  the  flow  of  those  funds 
for  the  very  simple  reason  that,  if  a  specific  contribution  to  this 
program  is  made,  it's  typically  made  with  a  specific  programmatic 
concept  in  mind.  If  that  programmatic  concept  is  objectionable,  it 
should  be  dealt  with  at  the  local  level.  It  seems  to  me  those  deci- 
sions need  to  be  left  at  the  local  level,  to  the  board  of  directors  of 
the  volunteer  lawyers,  rather  than  being  dictated  from  Washing- 
ton. 

For  that  reason,  I  would  urge  this  committee,  in  considering  how 
best  to  administer  the  program,  to  resist  the  concept  that  it  ought 
to  mandate  from  Washington  to  those  of  us  at  the  local  level  how 
to  use  the  funding  that  corporations,  religious  groups,  and  others 
provide.  I  think  in  that  case,  Mr.  Chairman,  you  need  to  trust 
those  of  us  on  the  boards  of  directors  to  make  sensible  use  of  that 
money  and  not  to  engage  in  activities  of  which  you  disapprove,  or, 
indeed,  even  if  you  disapprove  of  them,  to  recognize  that  this  is  a 
legitimate  sphere  of  local  decisionmaking. 

Mr.  Chairman,  thank  you  for  the  extension  of  time. 

[The  prepared  statement  of  Mr.  Bersin  follows:] 

Prepared  Statement  of  Alan  D.  Bersin,  U.S.  Attorney,  Southern  District  of 
California,  Department  of  Justice 

Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for  giving  me  the 
opportunity  to  testify  today  to  reiterate  the  Department  of  Justice's  strong  support 
for  reauthorization  of  the  Legal  Services  Corporation.  I  know  that  the  Deputy  Attor- 
ney General  testified  before  you  in  May  of  this  year  on  this  important  subject,  and 
that  the  Attorney  General  expressed  her  unqualified  support  for  the  Corporation 
when  she  appeared  earlier  this  month  before  the  Senate  Judiciary  Committee. 

As  the  United  States  Attorney  for  the  Southern  District  of  California,  I  know  first- 
hand the  critical  role  the  Corporation  plays  in  providing  legal  services  to  those  who 
would  otherwise  be  denied  a  chance  for  their  day  in  court.  I  would  like  to  give  my 
view,  from  a  law-enforcement  perspective,  of  the  importance  of  that  function. 

Since  I  began  practicing  law  in  1974  I  have  been  committed  to  a  number  of  pro 
bono  legal  activities.  The  rule  of  law  is  the  common  denominator  that  binds  us  to- 
gether as  a  society,  and  allows  us  to  pursue  common  ideals  without  treating  any 
individuals  or  groups  differently.  For  our  democratic  system  to  work  it  is  essential 
that  all  individuals,  regardless  of  their  economic  circumstances,  have  access  to  the 
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justice  system.  When  we  deny  that  access,  and  take  away  the  essential  right  to  par- 
ticipate in  the  system  that  governs  us,  we  unfairly  punish  those  who  are  left  out 
and  we  all  pay  a  price  for  it. 

We  cannot  exclude  groups  of  people  from  the  protection  our  legal  system  provides. 
It  is  fundamentally  wrong  to  put  justice  out  of  reach  of  people  because  of  their  in- 
come, and  the  importance  of  the  Legal  Services  Corporation  to  the  people  it  helps — 
and  as  a  result  to  all  of  us — cannot  be  overstated.  If  the  ideals  of  our  system  of  gov- 
ernment are  not  reached,  and  if  we  deny  access  to  the  justice  system  which  main- 
tains order,  we  weaken  our  ideals  and  undermine  the  basic  principles  that  we  in 
law  enforcement  stand  for,  and  that  we  work  so  hard  to  uphold. 

We  cannot  limit  access  to  justice  only  to  those  who  can  afford  private  counsel.  The 
key  to  maintaining  order  in  our  democracy  is  that  all  people  have  equal  and  fair 
access  to  the  justice  system.  The  Legal  Services  Corporation  has  been  meeting  this 
need  for  twenty  years,  and  I  join  with  the  Attorney  General  and  the  Deputy  Attor- 
ney General  in  urging  Congress  to  reauthorize  it. 

As  the  Deputy  Attorney  General  stressed  in  her  testimony,  many  of  our  most 
basic  human  relationships  are  defined  and  governed  by  the  law.  However,  our 
courts  are  not  always  able  to  meet  the  demands  and  expectations  of  our  citizens  for 
fair,  expeditious,  and  cost-effective  justice.  The  failure  to  address  this  problem  is  un- 
dermining respect  for  the  law  and  tearing  apart  our  families  and  communities.  We 
see  it  every  day  when  a  teenager  takes  a  gun  to  school  to  settle  a  grudge,  or  a  fam- 
ily disintegrates  over  allegations  of  domestic  abuse,  or  a  small  business  owner  fails 
to  pursue  a  legitimate  lawsuit  because  he  knows  it  would  take  too  long  and  cost 
too  much.  Society  pays  a  cost  whenever  access  to  justice  is  denied. 

This  is  why  the  Legal  Services  Corporation  is  so  important.  Throughout  the 
Southern  District  of  California,  and  throughout  my  state,  the  local  legal  services  of- 
fices funded  by  the  corporation  provide  representation  for  the  poor,  the  elderly,  chil- 
dren, and  others  in  need  of  basic  legal  help.  Without  the  assistance  of  legal  services 
attorneys,  small  problems  that  could  easily  be  resolved  by  a  letter  or  phone  call,  or 
by  basic  legal  counseling,  grow  into  more  serious  and  costly  situations.  And  all  too 
often  those  situations  involve  unfortunate,  and  sometimes  violent  self-help  remedies. 

The  assistance  provided  by  legal  services  attorneys  directly  helps  communities, 
families,  and  children.  More  than  thirty  percent  of  the  cases  handled  by  Corporation 
lawyers  involve  family  law  issues.  Over  twenty  percent  of  all  cases  involve  housing 
matters.  Seventy-five  percent  affect  the  rights  of  children.  The  type  of  assistance 
provided  by  Legal  Services  attorneys  contributes  to  the  orderly  and  lawful  resolution 
of  everyday  problems.  Without  it  these  problems  fester,  undermining  our  system  of 
law  and  order,  often  with  tragic  results.  I  have  seen  it  happen  in  San  Diego. 

Let  me  address  three  proposals  I  have  heard  concerning  alternatives  to  reauthor- 
ization of  the  Corporation  in  its  present  form. 

First,  I  have  heard  that  some  simply  want  to  abolish  the  Corporation.  From  my 
perspective  as  a  law  enforcement  official,  and  as  a  lawyer  who  was  active  in  public 
interest  work,  I  think  this  would  be  irresponsible.  Those  who  suggest  it  offer  the 
vague  hope  that  the  private  Bar  will  rise  up  and  take  over,  without  charge,  the 
functions  of  the  Corporation's  hundreds  of  providers.  Experience  has  shown  that 
this  simply  will  not  work. 

When  Congress  passed  the  Legal  Services  Authorization  Act  in  1974  it  was  re- 
sponding to  a  clear  need,  and  acknowledging  that  without  governmental  backing  a 
large  part  of  society  would  be  barred  from  participating  in  the  legal  system.  The 
underlying  need  for  this  organization  has  not  changed,  and  there  is  no  indication 
that  a  vast  surplus  of  pro  bono  providers  is  waiting  in  the  wings. 

The  Corporation,  for  all  the  fine  work  it  has  accomplished,  does  not  fully  serve 
the  legal  needs  of  the  poor  and  the  working  poor.  The  excess  demand  for  representa- 
tion has  been  partially  met  by  the  private  Bar  and  by  clinical  organizations,  but 
there  remains  a  significant  gap  between  supply  and  demand.  In  light  of  this,  it  is 
unrealistic  to  expect  that  the  functions  of  the  Corporation  will  be  absorbed  by  the 
private  Bar.  In  fact,  one  of  the  Corporation's  most  valuable  functions  is  that  it 
serves  as  a  magnet  for  members  of  the  Bar  willing  to  make  pro  bono  contributions. 

Further,  the  local  program  offices  function  as  experienced  law  firms  tailored  to 
meet  the  needs  of  each  community.  The  dedicated  people  who  staff  these  offices  de- 
velop expertise  and  accumulate  institutional  knowledge  that  cannot  be  replaced  by 
a  potluck  system  of  rotating  pro  bono  providers. 

Second,  it  has  been  suggested  that,  as  an  alternative  to  the  current  structure  of 
the  Corporation  channeling  funding  to  local  programs,  the  Federal  Government's 
legal  services  efforts  be  provided  through  block  grants  to  the  states.  At  the  outset, 
let  me  say  that  this  concept  has  simply  not  been  fleshed  out  in  sufficient  detail  for 
the  Administration  to  comment  on  it  in  any  specific  way. 
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On  a  more  general  level,  however,  we  question  the  rationale  for  taking  the — lit- 
erally— radical  step  of  uprooting  and  demolishing  the  current  proven  structure  for 
providing  Legal  Services  to  the  poor  and  replacing  it  with  a  new,  untried,  and  as- 
yet  undeveloped  system  that  by  its  very  nature  would  necessitate  the  imposition  of 
a  new  layer  of  bureaucracy  in  each  of  the  fifty  states. 

Let  me  make  clear  my  belief,  based  upon  personal  experience,  that  the  current 
structure  for  providing  Legal  Services  works  well  within  its  current  budgetary  con- 
straints. Over  the  past  twenty  years  it  has  fostered  a  valuable  synergy  between  the 
local  Legal  Services  programs  and  the  private  bar  that  has  multiplied  the  impact 
of  the  Federal  Government's  contribution.  To  forsake  this  proven  framework  and  at- 
tempt to  construct  a  new  delivery  system  from  scratch  would  be  a  step  that  could 
have  extremely  damaging  consequences  for  the  provision  of  Legal  Services  to  Ameri- 
cans of  modest  means. 

Further,  if  we  are  spending  federal  money  we  should  maintain  federal  control 
over  it;  this  Subcommittee  and  the  full  Committee  have  very  capably  overseen  the 
operations  of  the  Corporation.  To  delegate  this  important  function  to  unspecified 
state  bureaucracies  with  which  none  of  us  is  familiar,  and  over  which  none  of  us 
has  control,  does  not  make  sense  and  would  not  be  a  responsible  expenditure  of  fed- 
eral funds.  Moreover,  the  involvement  of  state  governmental  units  in  the  adminis- 
tration of  Legal  Services  for  private  persons  would  present  the  inevitable  potential 
for  impermissible  conflicts  of  interest. 

Finally,  there  is  no  reason  to  think  that  this  new  arrangement  would  by  itself  re- 
duce costs.  The  Corporation  is  run  by  a  small,  specialized  staff,  and  spends  very  lit- 
tle of  its  budget  on  administration.  It  is  unlikely  that  a  combination  of  state  and 
federal  bureaucracies  could  improve  upon  the  Corporation's  efficiency. 

The  third  alternative  is  the  approach  of  the  McCollum-Stenholm  bill,  H.R.  1806. 
The  bill  provides  for  the  reauthorization  of  the  Corporation,  but  with  a  number  of 
restrictions  on  the  Corporation  and  its  attorneys. 

While  the  McCollum-Stenholm  bill  at  least  has  the  virtue  of  preserving  the  cur- 
rent Legal  Services  Corporation  structure,  a  number  of  its  restrictions  could  seri- 
ously impair  the  effective  functioning  of  that  structure.  In  particular,  I  want  to  ex- 
press the  Administration's  grave  concern  over  the  provisions  of  the  bill  restricting 
the  uses  to  which  the  Corporation  and  its  grantees  may  put  non-public  funds,  such 
as  funds  donated  by  private  citizens,  businesses,  foundations  and  law  firms.  These 
provisions  would  have  an  extremely  damaging  effect  on  the  Corporation,  its  grant- 
ees, and  its  clients,  and  would  very  likely  drive  away  a  significant  portion  of  non- 
federal funding  and  discourage  pro  bono  involvement  by  members  of  the  Bar.  Na- 
tionwide, forty  percent  of  the  funding  for  LSC's  programs  comes  from  non-federal 
sources. 

It  is  unfair  and  unwise  to  shackle  these  sources  with  the  same  restrictions  im- 
posed upon  the  use  of  federal  dollars.  These  private  groups,  charities,  and  individ- 
uals would  prefer  that  the  Federal  Government  not  restrict  the  use  of  funds  they 
give  to  address  the  particular  needs  of  the  poor  in  their  communities.  Imposing 
blanket  restrictions  on  Corporation  lawyers  therefore  would  severely  limit  the  Cor- 
poration's ability  to  raise  private  funds.  Consequently,  we  strongly  oppose  these  re- 
strictive provisions  of  H.R.  1806,  and  urge  that  the  Corporation  be  reauthorized  in 
as  strong  a  form  as  possible. 

Thank  you  again  for  inviting  me  today,  and  I  welcome  any  questions  you  may 
have. 

Mr.  Gekas.  We  will  accord  equal  time,  if  I  can  measure  it,  to  Mr. 
Madden. 

STATEMENT  OF  THOMAS  J.  MADDEN,  ESQ.,  VENABLE, 
BAETJER,  HOWARD  &  CD7ILETTI 

Mr.  Madden.  Thank  you,  Mr.  Chairman,  and  thank  you  for  invit- 
ing me  to  testify.  And  I  will  endeavor  to  watch  the  clock  and  limit 
my  statement  to  5  minutes. 

I'd  open  with  a  couple  of  comments  or  disclaimers.  One,  I  would 
say  that  I  am  a  fan  of  block  grants,  and  so  I  was  delighted  to  have 
the  opportunity  to  testify  before  you  on  that  subject  today,  and, 
two,  I'm  also  a  fan  of  legal  services.  I  am  a  lawyer.  I  understand 
the  value  of  legal  services,  and  at  the  beginning  of  my  career  I  vol- 
unteered here  in  the  District  of  Columbia — my  career  began  before 
legal  services — and  did  landlord  and  tenant  cases  on  a  pro  bono 
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basis,  and  understand  the  value  of  the  Legal  Services  Corporation, 
what  they  provide. 

The  presence  of  differences  in  the  economic  situations  in  different 
parts  of  our  country  suggests  to  me  that  block  grants  have  certain 
advantages  for  legal  services  program.  The  advantages  arise  out  of 
the  flexibility  that  block  grants  give  State  and  local  governments 
in  administering  programs,  in  defining  priorities  for  programs. 
However,  in  order  to  simultaneously  meet  the  legal  needs  of  people 
in  poverty  in  the  different  States,  to  draw  on  the  comparative  ad- 
vantages and  disadvantages  of  State  governments  in  administering 
programs,  and  to  incorporate  the  strengths  of  the  existing  legal 
services  program,  I  believe  that  this  committee  and  Congress  must 
give  very  careful  attention  to  formulating  any  block  grants  that  ad- 
dress the  issue  of  legal  services  for  the  poor  and  must  reflect  these 
competing  interests. 

Block  grants,  as  I'm  sure  many  of  you  know,  are  an  intermediate 
solution  in  Federal  funding  between  the  very  tight  restrictions  that 
we  find  in  the  typical  categorical  grant  program  and  the  lack  of  re- 
strictions in  a  revenue-sharing  type  of  program,  which  is  simply  a 
passthrough  of  money  to  State  and  local  government. 

Although  block  grant  performance  in  the  past  has  been  difficult 
to  assess,  I  believe  that  the  record  will  show  that  Congress  can 
achieve  two  overriding  benefits  by  using  block  grants  to  distribute 
funds.  One  is  an  increase  in  State  and  local  control  in  implement- 
ing programs  funded,  and  two  is  a  decrease  in  the  redtape  that's 
often  associated  with  Federal  micromanagement  of  categorical 
grant  programs.  The  achievement  of  these  two  goals  is  inextricably 
linked  because  the  fewer  Federal  obstacles  the  State  and  local  gov- 
ernments face,  obviously,  the  more  flexibility  they'll  have  in  solving 
the  problems  that  are  particular  to  their  jurisdiction. 

History  suggests  that  the  extent  to  which  the  twin  goals  of  in- 
creased State  and  local  flexibility  and  decreased  redtape  are  at- 
tained largely  depends  on  the  way  that  the  block  grant  is  struc- 
tured. In  other  words,  there  are  a  number  of  things  Congress  can 
do  in  crafting  block  grant  legislation  to  ensure  block  grant  pro- 
grams yield  the  maximum  policy  and  efficiency  benefits. 

Because,  for  example,  the  goals  of  block  grants  are  to  give  State 
and  local  governments  maximum  flexibility  within  a  broad  policy 
area  and  decrease  Federal  micromanagement,  history  suggests  that 
Congress  keep  the  number  of  conditions  that  it  imposes  on  such 
grants  to  a  minimum.  Additionally,  it  is  important  that  initial 
funding  levels  in  block  grants  be  commensurate  with  the  needs  of 
the  grant  program,  the  needs  that  the  grant  program  is  intended 
to  address. 

As  the  Advisory  Commission  on  Intergovernmental  Relations  has 
pointed  out,  lack  of  correspondence  between  program  goals  and  re- 
source allocations  could  potentially  lead  to  a  loss  of  support  and 
confidence  in  the  program  that  a  grant  is  designed  to  help  imple- 
ment. In  addition  to  having  clear  initial  goals  regarding  the  policy 
goals  of  the  block  grant  program,  Congress  should  also  try  to  ar- 
ticulate clear  goals  and  expectations  about  the  role  of  each  level  of 
government,  Federal,  State,  and  local  governments  to  the  extent 
they  are  involved,  in  a  block  grant  program,  and  should  pay  par- 
ticular attention  to  those  roles  to  avoid  creating  unintended  con- 
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flicts  at  the  State  and  local  level  when  the  block  grants  are  imple- 
mented. 

And,  obviously,  a  final  and  important  aspect  of  intergovern- 
mental responsibility  is  accountability.  And  although  the  idea  be- 
hind a  block  grant  is  for  Congress  to  set  priorities  and  for  other 
levels  of  government  to  do  the  bulk  of  the  program  administration, 
the  Federal  Government  obviously  maintains  an  interest  in  seeing 
that  Federal  funds  are  used  for  the  purpose  Congress  intended. 

The  General  Accounting  Office  has  studied  accountability  exten- 
sively and  has  suggested  that  the  focus  on  accountability  needs  to 
shift  toward  the  outcome  or  the  results  that  are  achieved  by  State 
and  local  government  rather  than  mandating  the  inputs  that 
should  be  used  in  administering  the  programs.  And  by  "inputs,"  I 
mean  the  conditions  that  are  imposed  on  State  and  local  govern- 
ments on  how  they  allocate  and  use  money,  how  they  prepare  re- 
ports, and  how  they  account  to  the  Federal  Government  for  what 
they  are  doing. 

In  sum,  block  grants  potentially  have  the  advantage  of  increasing 
State  and  local  control  of  programs  and  reducing  Federal  redtape 
and  management.  In  order  to  realize  these  advantages,  Congress 
must  pay  careful  attention  to  how  the  block  grant  is  structured  and 
should  focus  on  issues  such  as  the  number  and  types  of  conditions, 
the  amount  of  distribution  of  funding,  and  the  impact  of  intergov- 
ernmental relations. 

Thank  you. 

[The  prepared  statement  of  Mr.  Madden  follows:] 

Prepared  Statement  of  Thomas  J.  Madden,  Esq.,  Venable,  Baetjer,  Howard 

&  Civiletti 

Legal  needs  of  the  poor  differ  throughout  the  country  due  to  differing  economic 
and  demographic  factors.  The  presence  of  such  differences  suggests  that  block 
grants  have  certain  advantages  for  Legal  Services  programs  because  of  the  increase 
in  flexibility  block  grants  would  give  the  state  and  local  governments  administering 
such  programs.  However,  in  order  to  simultaneously  meet  the  legal  needs  of  those 
in  poverty,  draw  on  the  comparative  advantage  of  different  levels  of  government  in 
doing  so,  and  incorporate  the  strengths  of  the  existing  Legal  Services  Corporation 
(LSC)  program,  Congress  must  be  particularly  careful  in  formulating  the  block 
grants  that  address  the  issue  of  Legal  Services  for  the  poor. 

/.  General  Overview  of  Block  Grants — Goals  and  History 

Block  grants  are  a  mechanism  for  delivering  grant  funds  to  the  states  with  a 
broadly  defined  program.  Block  grants  give  states  greater  flexibility  than  categorical 
grants  because  categorical  grants  usually  contain  many  conditions  or  strings  and 
are  narrowly  tailored  to  address  more  specific  purposes.  The  block  grant  mechanism 
does  not,  however,  given  states  as  much  discretion  as  state/federal  revenue  sharing 
programs,  which  essentially  allow  states  to  spend  federal  monies  as  they  would 
their  own.  From  a  policy  standpoint,  block  grants  represent  an  intermediate  solution 
which  seeks  to  accommodate  the  interests  and  draw  on  the  expertise  of  all  levels 
of  government. 

Although  block  grants  have  long  been  a  potential  funding  mechanism,  they  have 
never  accounted  for  more  than  fifteen  percent  of  federal  aid  to  the  states.  "Block 
Grants,  Federal  Aid  and  Deficit  Reduction."  AICR  Issue  Brief,  Issue  95-2/July  1995, 
p.l.  Additionally,  although  states  have  realized  management  efficiencies  under  the 
block  grants  that  were  contained  in  the  Omnibus  Budget  Reconciliation  Bill  of  1981 
(OBRA),  states  also  undertook  more  grant  management  responsibility  due  to  the  in- 
creased program  flexibility  and  level  of  discretion  the  grants  allowed.  Block  Grants: 
Characteristics,  Experience,  and  Lessons  Learned,  (GAO/HEHS-95-74,  February, 
1995),  p.  34.  The  net  effect  on  state  administrative  costs  as  a  result  of  the  OBRA 
block  grants  are  difficult  to  quantify  and  compare  due  to  the  lack  of  baseline  data 
on  the  prior  categorical  grant  programs  and  the  lack  of  uniform  data  collection  in 
the  states.  Id. 
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Although  prior  block  grant  performance  is  difficult  to  assess,  Congress  could  po- 
tentially achieve  two  overriding  benefits  by  using  block  grants  to  distribute  funds 
to  the  states:  (1)  an  increase  in  state  and  local  control  in  implementing  the  pro- 
grams funded;  and,  (2)  a  decrease  in  the  "red  tape"  often  associated  with  federal 
micromanagement  of  the  programs.  The  achievement  of  these  two  goals  is  linked, 
because  the  fewer  federal  obstacles  state  and  local  governments  face,  the  more  flexi- 
bility they  will  have  in  solving  the  problems  particular  to  their  jurisdictions.  History 
suggests  that  the  extent  to  which  the  twin  goals  of  increased  state  and  local  flexibil- 
ity and  decreased  red  tape  are  attained  largely  depends  on  the  way  the  block  grant 
is  structured.  In  other  words,  there  are  a  number  of  things  Congress  can  do  in 
crafting  the  initial  block  grant  legislation  to  ensure  the  block  grant  programs  yield 
the  maximum  policy  and  efficiency  benefits. 

II.  Examples  of  things  Congress  can  do  to  maximize  the  benefits  of  block  grants 

First  and  foremost,  Congress  must  have  clear  goals  regarding  what  the  grant  pro- 
gram should  achieve  and  who  the  prime  beneficiaries  should  be.  These  goals  should 
be  communicated  to  the  states  receiving  block  grants.  After  the  overriding  policy  de- 
cisions are  made  and  Congress  turns  to  the  details  of  implementation,  it  should 
then  pay  attention  to  three  sets  of  issues. 

A  Conditions 
Because  the  goals  of  the  block  grant  are  to  give  state  and  local  governments  maxi- 
mum flexibility  within  a  broad  policy  area  and  decrease  federal  micromanagement, 
Congress  should  keep  the  number  of  conditions  it  imposes  on  such  a  grant  to  a  mini- 
mum. To  the  extent  that  conditions  are  imposed,  past  experience  suggests  that  con- 
ditions are  less  restrictive  if  they  are  procedural  rather  than  policy-oriented  in  na- 
ture. Along  those  same  lines,  it  is  important  that  Congress  resist  the  urge  to 
"recategorize"  grants  that  start  out  with  minimal  conditions.  The  history  of  the 
grants  made  as  part  of  the  Safe  Streets  Act  of  1967  illustrates  the  problems  that 
can  arise  if  conditions  get  too  much  into  policy,  and  if  too  many  conditions  are  im- 
posed on  a  grant  after  it  is  initially  made.  The  issue  of  conditions  ties  in  with  the 
overriding  necessity  that  Congress  begin  with  a  clear  policy  goal,  because  the  temp- 
tation to  add  conditions  to  a  grant  is  at  its  peak  when  the  underlying  policy  goals 
are  susceptible  to  change. 

B.  Funding 

Another  key  issue  Congress  needs  to  address  when  crafting  block  grant  legislation 
is  funding.  It  is  important  that  the  initial  funding  level  in  the  block  grant  be  com- 
mensurate with  the  needs  the  grant  program  is  intended  to  address.  As  the  ACIR 
has  pointed  out,  lack  of  correspondence  between  program  goals  and  resource  alloca- 
tions could  potentially  lead  to  a  loss  of  support  and  confidence  in  the  program  the 
grant  is  designed  to  help  implement.  "Block  Grants,  Federal  Aid  and  Deficit  Reduc- 
tion," ACIR  Issue  Brief,  Issue  95-2/July  1995,  p.  4.  In  addition  to  choosing  the  ap- 
propriate level  of  initial  funding,  it  is  vital  that  Congress  have  an  ongoing  commit- 
ment to  funding.  This  is  especially  important  if  the  program  is  "countercyclical"  in 
nature,  such  that  the  demand  for  the  program  will  be  at  its  greatest  during  eco- 
nomic downturns. 

Finally,  the  precise  funding  mechanisms  enacted  by  Congress  should  ensure 
prompt  distribution  of  funds.  This  means  implementing  a  procedure  that  gets  funds 
to  the  states  with  some  relative  speed  so  that  states  can  in  turn  get  the  money  to 
either  the  end  recipients  or  to  another  level  of  government.  The  point,  of  course,  is 
to  make  sure  that  there  is  no  interruption  in  the  program  administration  and  no 
undue  delay  in  getting  the  funds  to  their  intended  beneficiaries. 

C.  Intergovernmental  Relations 

In  addition  to  having  clear  initial  goals  regarding  the  policy  goals  of  the  block 
grant  program,  Congress  should  also  try  to  articulate  clear  goals  and  expectations 
about  the  role  each  level  of  government — federal,  state,  and  local — should  play  in 
the  process.  This  intergovernmental  analysis  should  include  assigning  the  grant  to 
the  appropriate  level  of  government  in  the  first  instance.  In  order  to  thoroughly  ad- 
dress these  and  other  intergovernmental  issues,  the  views  of  officials  in  state  and 
local  governments  about  their  needs  and  capabilities  should  be  considered  before  en- 
acting block  grants.  This  is  especially  true  since  the  General  Accounting  Office 
(GAO)  has  found  that  the  transition  to  the  block  granting  mechanism  is  most  effec- 
tive where  states  have  already  had  experience  in  administering  a  categorical  grant 
in  the  same  policy  area.  Block  Grants:  Characteristics,  Experience,  and  Lessons 
Learned,  (GAO/HEHS-95-74,  February,  1995),  p.  7.  In  these  cases,  states  could  rely 
on  delivery  systems   and   procedures  that  were   already  in  place.   Congressional 
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awareness  of  these  existing  systems  could  expedite  the  transition  to  a  block  grant 
system. 

A  final  important  aspect  of  intergovernmental  responsibility  is  accountability.  Al- 
though the  idea  behind  a  block  grant  is  for  Congress  to  set  priorities  and  for  other 
levels  of  government  to  do  the  bulk  of  the  program  administration,  the  federal  gov- 
ernment maintains  an  interest  in  the  way  federal  funds  are  used.  The  General  Ac- 
counting Office  suggests  that  the  focus  on  accountability  should  shift  toward  the 
outcomes  achieved  by  state  and  local  governments  rather  than  on  mandating  the 
inputs  that  should  be  used  in  administering  the  program.  Id.  at  12. 

HI.  Potential  problem  areas  with  block  grants 

There  are  some  significant  problems  inherent  in  block  grant  arrangements.  There 
is,  for  example,  an  inherent  tension  between  the  idea  that  there  should  be  more 
state  and  local  control  and  the  need  for  federal  oversight.  Although  this  tension  can 
be  minimized  by  critical  thinking  about  the  policy  goals  and  mechanisms  for  achiev- 
ing them,  this  tension  will  necessarily  be  present  in  any  block  grant  arrangement. 

Additionally,  as  Congress  thinks  through  the  funding  mechanisms  at  the  state 
and  local  level,  there  will  be  a  tension  between  giving  enough  guidance  that  the  pro- 
gram's procedures  are  clear,  yet  not  getting  so  specific  as  to  risk  causing  intergov- 
ernmental turmoil  between  state  and  local  governments.  In  the  past,  for  example, 
state  governments  have  differed  on  the  issue  of  whether  the  money  distributed  to 
them  as  a  block  grant  should  be  subject  to  the  state  legislative  appropriations  proc- 
ess or  the  control  of  the  governor.  Colorado  General  Assembly  v.  Lamm,  738  p.  2d 
1156  (Colo.  1987).  It  is  important  that  Congress  be  aware  of  such  differences  and 
potential  power  reallocations  when  structuring  the  block  grant. 

Finally,  the  experience  of  the  Law  Enforcement  Assistance  Administration  in  Vir- 
ginia in  the  1970's  suggests  that  much  of  the  socio-economic  legislation  that  applies 
to  categorical  grants  will  apply  to  block  grants  unless  Congress  crafts  exemptions. 
Ely  v.  Velde,  451  F.  2d  1130  (4th  Cir.  1971).  This  serves  as  a  reminder  that,  while 
block  grants  can  go  a  long  way  to  diminish  federal  involvement  at  the  administra- 
tive level,  they  will  not  allow  states  to  escape  all  the  requirements  federal  actors 
must  meet. 

PV.  Conclusion 

In  sum,  block  grants  potentially  have  the  advantages  of  increasing  state  and  local 
control  of  programs  and  reducing  federal  red  tape  and  micromanagement.  However, 
in  order  to  realize  these  advantages  Congress  must  pay  careful  attention  to  how  the 
block  grant  arrangement  is  structured.  Congress  should  especially  focus  on  issues 
such  as  the  number  and  type  of  conditions,  the  amount  and  distribution  of  funding, 
and  the  impact  on  intergovernmental  relations. 

Mr.  GEKAS.  Thank  you  very  much,  Mr.  Madden. 

Real  quickly,  as  you  were  speaking,  it  dawned  on  me  that  those 
of  us  who  have  in  back  of  our  minds  a  block  grant  substitute  for 
the  present  legal  services  funding  system  switch  from  a  categorical 
type  of,  as  you  mentioned,  specificity  of  how  the  program  is  to  be 
enforced  or  carried  out  to  one  in  which  full  discretion,  like  a  block 
grant,  is  given  to  a  State  authority.  But,  yet,  we  have  a  kind  of  a 
hybrid  animal  in  mind,  and  I  think — the  last  portion  of  your  testi- 
mony touched  upon  that — that  even  though  we  switch  from  cat- 
egorical to  block  grant,  we  still  want  to  apply  certain  restrictions 
to  the  use  of  those  moneys.  So  it's  halfway  between  a  full  categor- 
ical and  a  full  block  grant.  Do  you  agree  that  some  block  granting 
has  to  have  that  type  of  structure? 

Mr.  Madden.  I  do.  A  block  grant  is  a  gray  area  of  funding. 

Mr.  Gekas.  Yes. 

Mr.  Madden.  At  one  end  you  have  the  old  revenue-sharing  pro- 
grams where  you  just  simply  passed  tax  dollars  down  to  State  and 
local  jurisdictions  on  a  population  basis,  and  on  the  other  hand  you 
have  categorical  grants  in  which  you  have  detailed  conditions,  de- 
tailed review,  by  the  Federal  Government,  micromanagement,  if 
you  will,  of  programs.  And  block  grants  fall  within  a  spectrum 
somewhere  between  the  two,  and  it's  very  much  up  to  Congress  to 
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decide  how  much  in  that  block  grant  they  want  to  bound  the  dis- 
cretion of  States.  The  more  they  bound  the  discretion,  the  less  you 
gain  the  benefits  of  block  grants. 

Mr.  Gekas.  Thank  you. 

Mr.  Bersin,  for  my  own  information,  in  San  Diego,  do  you  know 
the  amount  of  money  that  legal  services  receives  or  the  entity  in 
San  Diego? 

Mr.  BERSIN.  There  are  two  basic  agencies.  One  is  the  Legal  Aid 
Society  of  San  Diego,  which  I  believe  receives  $2.7  million,  and  a 
portion  of  that  is  passed  on  to  the  Volunteer  Lawyers  Program, 
which  is  the  group  that's  charged  with  bringing  the  private  bar 
into  the  provision  of  pro  bono  legal  services. 

Mr.  Gekas.  All  right,  $2.7  million  is  from  Legal  Services? 

Mr.  Bersin.  But  I  believe — $2.7  million,  LSC.  Correct. 

Mr.  Gekas.  How  much  is  received  from  the  religious  contributors 
and  from  the  county  and  from  the  lawyers'  groups  and  from  the 
foundations,  et  cetera?  In  other  words,  what  is  the  total  budget  of 
that  or  the  total  revenue,  shall  we  say 

Mr.  Bersin.  The  numbers  that  I  have  here — and  let  me  correct 
myself.  The  receipt  of  funds  from  Federal  sources  from  LSC  was 
$2.3  million;  $350,000  was  received  from  the  Bar;  $280,000  from 
San  Diego  County;  $192,000  from  United  Way  charities,  and  there 
were — I  have  reference  to  contributions  by  the  Children's  Hospital, 
Junior  League,  Lawyers  Club  of  San  Diego,  but  without  the  dollar 
amounts. 

Mr.  Gekas.  So,  in  effect,  90  percent  of  the  total  funding  comes 
from  the  Federal  Government? 

Mr.  Bersin.  Seventy.  The  figure  that  I  have  here  is  70  percent. 

Mr.  Gekas.  Seventy  percent?  All  right. 

Mr.  Bersin.  Yes. 

Mr.  Gekas.  Now  if  a  diminution  of  funds  begins  through  one  of 
the  plans  that  is  being  advanced  by  the  Congress,  it  will  mean  that 
there  will  be  less  than  70  percent  that  would  be  accorded  to  that 
entity.  With  planning,  other  entities  or  volunteer  programs  could 
make  up  the  difference? 

Mr.  Bersin.  They  theoretically  could  be,  but  I  doubt  that  they 
would  be  in  an  era  of  shrinking  resources  in  every  sector  and  at 
every  level.  I  don't  suspect  that — in  fact,  I'm  virtually  certain  that 
those  funds  would  not  be  made  up  by  United  Way,  would  not  be 
made  up  by  the  county,  and  would  not  be  made  up  by  local  bar  as- 
sociations. 

Mr.  Gekas.  But  that  same  description  of  shrinking  resources  ap- 
plies to  us  as  well.  So  you  understand  that?  But  I  did  want  to  get 
a  proportionality.  Seventy  percent — that's  very  helpful  to  us  in 
thinking  about  how  we're  going  to  try  to  promote  the  local  make 
up  of  the  differences. 

Now  would  it  help  if  part  of  the  moneys  that  will  be  withdrawn 
from  the  San  Diego  entity  would  be  those  that  are  for  other  parts 
of  legal  services  other  than  field  services,  the  resource  centers,  et 
cetera?  Have  you  broken  that  down? 

Mr.  Bersin.  I  do  not  have  that  breakdown,  Mr.  Chairman. 

Mr.  Gekas.  Yes,  that  might  be  helpful  to  us,  if  you  want  to  do 
that.  In  other  words,  we  have  in  the  total  appropriations  setup  for 
the  private  corporation  that  allocates  the  funds  not  only  for  field 
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services,  but  for  X,  Y,  and  Z.  If  we  eliminate  X,  Y,  and  Z  with  re- 
spect to  San  Diego  and  leave  it  as  a  pure  allocation  to  the  field  of- 
fices, what  would  that  do  to  that  proportionality?  That's  an  impor- 
tant question  for  the  chairman  at  least. 

Mr.  Bersin.  I  will  endeavor  to  obtain  that  information  and  sub- 
mit it,  Mr.  Chairman. 

Mr.  GEKAS.  Thank  you. 

[The  information  follows:] 
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U.S.  Department  of  Justice 


United  States  Attorney 
Southern  District  of  California 

Alan  D.  Bersin 
United  Stales  Attorney 


(619)  557-5690 
Fax  (619)  557-5782 


San  Diego  County  Office 
Federal  Office  Building 
880  Front  Street,  Room  6293 
San  Diego,  California  92101-8893 


Imperial  County  Office 

321  South  Waterman  Avenue 

Room  204 

ElCentro,  Cali[omia92243-2215 


August  4,  1995 


The  Honorable  George  Gekas 

Chairman 

Subcommittee  on  Commercial  and  Administrative  Law 

Committee  on  the  Judiciary 

Rayburn  House  Office  Building 

Washington,  D.C.   20515 

Dear  Chairman  Gekas: 

I  am  pleased  to  respond  to  the  questions  that  were  raised 
during  my  testimony  at  last  week's  hearing  on  the  Reauthorization 
of  the  Legal  Services  Corporation.  I  hope  the  enclosed  information 
will  clarify  the  role  of  the  Legal  Services  Corporation  in 
providing  legal  assistance  to  the  low  income  residents  of  San  Diego 
County. 

The  Subcommittee  requested  details  on  the  percentages  of 
funding  that  both  San  Diego  Legal  Aid  and  the  San  Diego  Volunteer 
Lawyer  Program  received  from  all  sources  last  year.  Seventy 
percent  of  the  Legal  Aid  Society's  funding  came  from  the  Legal 
Services  Corporation.  Legal  Aid  received  thirteen  percent  of  its 
funding  from  the  State  Bar  Legal  Services  Trust  Fund,  eight  percent 
from  a  City  of  San  Diego  Block  Grant,  six  percent  from  the  United 
Way  and  smaller  grants  such  as  the  Alliance  Health  Care  Grant,  and 
three  percent  from  fundraising  activities.  The  enclosed  pages  from 
the  Legal  Aid  Society's  1994  Annual  Report  provide  details  on  the 
exact  amounts  derived  from  each  of  these  sources  of  revenue. 

The  San  Diego  Volunteer  Lawyer  Program  received  forty-two 
percent  of  its  funding  for  fiscal  year  1994-1995  from  a  Legal 
Services  Corporation  grant  through  Legal  Aid.  Twelve  percent  of 
its  funding  came  from  fundraising  activities,  twelve  percent  from 
a  County  of  San  Diego  grant,  ten  percent  from  the  State  Bar  Trust 
Fund,  and  the  remaining  twenty-four  percent  from  grants  or 
contracts  for  specific  programs  and  from  other  contributions.  The 
enclosed  document  lists  the  amounts  of  contributions  from  each 
source. 
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The  Subcommittee  also  inguired  about  the  percentage  of  cases 
funded  by  the  Legal  Services  Corporation  that  involved  class 
actions  or  multi-plaintiff  or  multi-defendant  complex  cases.  The 
Volunteer  Lawyer  Program  reports  that  every  case  they  closed  in 
1994  was  an  individual  representation,  and  eighty-four  percent  of 
those  cases  directly  affected  the  welfare  of  children  and  families. 
The  attached  case  service  report  prepared  by  the  Volunteer  Lawyer 
Program  charts  last  year's  cases  by  substantive  area  of  the  law. 
Approximately  two  percent  of  all  of  the  cases  that  San  Diego  Legal 
Aid  handled  last  year  proceeded  to  a  court  decision.  Less  than  one 
tenth  of  one  percent  of  the  total  number  of  Legal  Aid  cases  in  1994 
were  class  actions,  and  less  than  one  quarter  of  one  percent  of 
Legal  Aid  staff  hours  were  spent  on  class  action  cases  opened  in 
1994. 

The  Subcommittee  requested  further  information  on  the  extent 
of  the  unmet  legal  need  in  San  Diego.  According  to  Census  Bureau 
estimates,  300,000  people  live  below  the  poverty  line  in  San  Diego. 
The  eligibility  threshold  for  Corporation  funded  assistance  is  an 
income  at  or  below  125  percent  of  the  poverty  level.  The  State  Bar 
of  California  estimates  that  forty  percent  of  all  low  income 
households  experience  one  or  more  legal  needs  each  year.  The  most 
recent  studies,  based  on  Census  Bureau  estimates  of  poverty  levels 
and  American  Bar  Association  estimates  of  unmet  legal  needs, 
indicate  that  only  15.2  percent  of  the  legal  needs  of  the  poor  are 
met  in  California  each  year. 

Legal  Aid  and  the  Volunteer  Lawyer .Program  processed  28,396 
cases  in  1994.  According  to  the  Bar  Association's  figures, 
approximately  180,000  low  income  residents  of  San  Diego  County 
needed  legal  assistance  in  1994.  At  least  60,000  individuals 
sought  the  assistance  of  the  local  organizations,  and  more  than 
half  were  turned  away  due  to  lack  of  resources. 

Finally,  there  are  several  state  and  national  support  centers 
based  in  California.  The  Western  Center  on  Law  and  Poverty, 
located  in  Los  Angeles,  staffs  a  statewide  task  force  on  housing 
and  a  task  force  on  health  and  welfare.  San  Diego  Legal  Aid 
lawyers  attend  some  of  the  Western  Center  training  sessions.  In 
1994,  one  thousand  lawyers,  paralegals,  and  other  legal  support 
staff  attended  Western  Center  training  sessions  on  poverty  law 
issues.  And  the  Center  reports  that  they  received  2500  calls  last 
year  from  legal  services  programs  seeking  assistance  with  one  on 
one  representations.  The  Western  Center  on  Law  and  Poverty  relies 
on  the  Legal  Services  Corporation  for  approximately  seventy-five 
percent  of  its  total  budget.  The  rest  of  its  revenue  comes  from 
charitable  donations,  grants,  and  fee  awards.  Between  two  and 
three  percent  of  the  Western  Center's  budget  is  covered  by 
California  State  Bar  Trust  Fund  contributions. 
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National  support  centers  based  in  California  include  the 
National  Center  for  Youth  Law,  the  National  Health  Law  Program,  the 
National  Housing  Law  Project,  and  the  National  Economic  Development 
and  Law  Center.  Most  of  these  centers  receive  the  majority  of 
their  funding  from  the  Legal  Services  Corporation.  The  California 
State  Bar  Trust  Fund  will  contribute  $45,080  to  each  organization 
this  year,  which  constitutes  less  than  one  tenth  of  the  budget  for 
the  support  centers. 

I  hope  that  this  information  will  be  useful  to  the 
Subcommittee.  Please  let  me  know  if  I  can  be  of  further 
assistance. 


Sincerely, 


ALAN  D.  BERSIN 

United  States  Attorney 


The  Honorable  Jack  Reed 
Ranking  Minority  Member 
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Legal  Aid  Society  of  San  Diego,  Inc. 

Statement  of  Revenue  and  Expenses  and  Changes  for  Fiscal  Year  Ending  June  30,  1 994 


Revenues 


Other  income 
Total  Revenues 


Legal  Services 
Coporation 


California  State 

Bar  Legal  Services 

Trust  Fund 


3,674 
2,416,146 


City  of  San  Diego 
Block  Grant 


Grant  Income 

$2,356,706 

$345,260 

$281,720 

Interest  Income 

4,642 

2,777 

- 

Fellowship  and  Trust  Income 

Attorney  Fees 

51,124 

116,759 

- 

Application  and  Referral  Fees 

656 
465,452 


281,720 


Expenses 

Attorney  Salaries 


Total  Expenses 


614,443 


2,369,266 


llb,l>31 


320,947 


65,922 


Nonattorney  Salaries 

798,202 

^4,051 

117,993 

Employee  Benefits 

335,324 

33,721 

42,095 

Contracted  Services 

304,216 

23,669 

5,778 

Space  and  Occupancy 

59,366 

13,760 

8,590 

Office  Expense 

38,805 

5,507 

4,936 

Travel  and  Training 

20,357 

4,014 

3,180 

Telephone 

37,345 

5,410 

4,500 

Library 

39,317 

11,600 

7,980 

Audit  and  Tax 

10,019 

2,992 

1,289 

Equipment  Rental  and  Repair 

33,850 

(5,540) 

5,198 

Litigation  Costs 

17,507 

3,719 

8,659 

Insurance 

36,664 

5,727 

3,762 

Interest  Expense 

7,041 

1,300 

- 

Depreciation 

Loss  on  Disposition  of  Assets 

- 

- 

- 

Other  Expenses 

16,810 

4,086 

1,838 

281,720 


Excess  (Deficiency)  of 
Revenue  over  Expenses 


46,880 


144,505 


Fund  Balances:  Beginning  of  Year 


956 


4,631 


Acquisition  of  Property 


(11,966) 


Payment  of  Debt 


(11,841) 


(13,108) 


Transfer  of  LRS  to  Unrestricted  Funds 


Unrestricted  Funds  used  by  RF 
End  of  Year 


35,995 


124,152 
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Other  Restricted  Unrestricted  Property  Fund  1994  Totals  1993  Totals 

Funds  Funds  (Note  8) 


192,419 

- 

$3,176,105 

$3,164,520 

567 

13,662 

21,648 

22,557 

15,727 

91 

15,818 

35,559 

- 

- 

167,883 

66,782 

- 

- 

- 

6,600 

136 

85,896 

90,362 

97,190 

208,849  99,649  -  3,471,816  3,393,208 


56,768 

1,805 

- 

855,869 

969,626 

66,050 

42,749 

- 

1,119,045 

1,140,872 

21,228 

2,118 

- 

434,486 

462,252 

22,628 

75 

- 

356,366 

326,416 

2,244 

- 

- 

83,960 

91,123 

6,067 

1,900 

- 

57,215 

59,805 

9,108 

- 

- 

36,659 

36,413 

2,189 

- 

- 

49,444 

49,278 

949 

- 

- 

59,846 

63,955 

353 

1,806 

- 

16,459 

15,619 

2,193 

- 

. 

35,701 

36,210 

146 

561 

. 

30,592 

58,151 

1,713 

. 

. 

47,866 

62,133 

- 

- 

- 

8,341 

8,798 

- 

- 

88,449 

88,449 

84,423 

. 

. 

20,300 

20,300 

22,209 

1,264 

25,506 

- 

49,504 

69,970 

192,900  76,520  108,749  3,350,102  3,557,253 


15,949 

23,129 

(108,749) 

121,714 

(164,045) 

- 

270,093 

790,172 

1,065,852 

1,229,897 

- 

- 

11,966 

- 

- 

- 

- 

24,859 

- 

- 

- 

- 

- 

4 

- 

- 

- 

- 

- 

- 

15,949  293,222  718,248  1,187,566  1,065,852 
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SAX  DIEGO  VOLUNTEER  LAWYER  PROGRAM 

225  Broadway.  Suite  800.  San  Diego.  CA  92101-5008 
(619)235-5656  FAX:  (619)  235-5668 


SOURCES  OF  REVENUE 
FISCAL  1994-1995 


MARIA  T.  ARROYO-TABIN,  Esq. 

President 


CARL  R.  POIROT.  Esq. 

Executive  Director 


Grants  and  Contracts 

Legal  Services  Corporation/Leaal  Aid 

County  of  San  Diego  (FLAP) 

CA  State  Bar  Trust  Fund  (IOLTA) 

AIDS  Foundation  San  Diego 

S.  D.  Bar  Foundation 

Lawyers  Club  of  San  Diego 

County  of  San  Diego  (SSI  Appeals) 

AIDS  Walk  San  Diego 

DIFA  (AIDS) 

Children's  Hospital 

McCarthy  Family  Fund 

Sheppard,  Mullin,  Richter  &  Hampton 

North  County  Bar  and  Referral  Service 

S.  D.  County  Bar  Auxiliary 

Junior  League  of  San  Diego 

Am.  Assoc,  of  Matrimonial  Lawyers 


Sub-Total 


$293,779 

80,000 

65,709 

34,000 

20,270 

16,434 

13,582 

10,000 

7,500 

5,000 

5,000 

5,000 

3,455 

2,500 

2,000 

1,000 

$565,229 


Justice  For  All  Campaign 

Table/Ticket  Sales 
Underwriters 
Phonathon 
Drawing 


Other 


Cash  and  In-Kind  Contributions 
Training  and  Materials 
Court-awarded  Fees 
Interest  Income 


$50,055 

15,475 

13,413 

2,420 

Sub-Total 

$81,363 

$26,251 

12,294 

4,742 

3,882 

Sub-Total 

$47,169 

Grand  Total 

$693,761 

The  San  Diego  County  Bar  Assoctc 


San  Dtego  Volunteer  Lawyer  Program  is  sponsored  by 
;  Lawyers  Club  of  San  Dtego:  Legal  Aid  Soctery  of  San  Diego:  Bar  Association  of  Northern  San  Diego  County 
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JAN- 

MAR 

FAMILY  LAW 

Dissolutions 

109 

Mod  of  Custody 

39 

Paternity- 

54 

Domestic  Violence 

1055 

Other  Family 

29 

TOTAL 

1286 

AIDS  LAW 

Benefits 

16 

Debtor  Relief 

35 

Estate  Planning 

88 

Employment 

14 

Housing 

24 

Insurance 

20 

Miscellaneous 

55 

TOTAL 

252 

CHILDREN  AND  YOUTH  LAW  PROJECT 

Guardianships 

52 

SSI 

1 

Special  Education 

0 

Immigration 

6 

TOTAL 

59 

IMMIGRATION  LAW 

Political  Asylum 

33 

Suspension 

0 

Other  Issues 

1 

TOTAL 

34 

SAN  DIEGO  VOLUNTEER  LAWYER  PROGRAM 


CASE  SERVICE  REPORT  -  OPEN  CASES 
CALENDAR  YEAR  1994 


APR- 
JUN 


112 

23 

50 

1078 

55 

1318 


22 

33 
113 
13 
25 
23 
73 
302 


68 
6 
1 

_3 

78 


18 

6 

35 

59 


OCT- 
DEC 


FAMILY  LAW  ACCESS  PROJECT 
Custody 
Dissolution 
Domestic  Violence 
Paternity 
Support 
Visitation 
Miscellaneous 

TOTAL 

DEBTOR  RELIEF  38 

FEDERAL  PRO  BONO  PROJECT  1 

VICTIMS  OF  HATE  CRIMES  1 

SSI  5 

MISCELLANEOUS  11 

TOTAL  NEW  CASES  1687 


60 

0 

0 

12 

92 

1921 


72 

375 

18 

113 

28 

172 

990 

4280 

19 

123 

1127 

5063 

20 

78 

27 

129 

111 

406 

20 

61 

28 

100 

20 

89 

70 

259 

296 

1122 

106 

299 

0 

11 

0 

1 

0 

11 

106 

322 

8 

81 

0 

6 

34 

129 

42 

216 

464 
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SEP 
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CLINIC  ACTIVITY 

DOMESTIC  VIOLENCE 

CLINICS 

San  Diego 
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681 

619 

574 

2474 

North  County 

330 

273 

427 

300 

1330 

East  County 

72 

72 

37 

44 
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YWCA 

53 

52 

74 

72 

251 

UPAC 

0 

0 

0 

0 

0 

Total 

1055 

1078 

1157 

990 

4280 

LEGAL  CLINICS 

Children's  Hospital 

Probate  Court 

Vista  Veterans  Center 

Crash  Options 

Options  South  Bay 

SDCBA  Homeless  Subcom 

YWCA 

Crawford  Cluster 
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SPECIAL  EVENTS 

WOMEN'S  RESOURCE  FAIR 

STAND  DOWN 


14 

17 

14 

11 

56 

5 

29 

45 

81 

160 

10 

9 

8 

6 

33 

0 
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0 

5 

5 

9 

21 

13 

0 

43 

0 

41 

6 

0 

47 

1 

2 

0 

0 

3 

0 

7 

0 

0 

7 

39 

49 
63 

126 

86 

103 

354 
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Mr.  GEKAS.  My  time  has  run  out.  I  will  refer  to  the  gentleman 
from  Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Bersin,  you've  had  extensive  experience  as  a  private  lawyer, 
as  a  Federal  attorney,  and  you  represent  an  area  of  the  country 
that  runs  the  gamut  between  intense  agriculture,  migrant  workers 
problems,  and  also  city  problems,  poor  people  in  cities.  Do  you 
think  that  California  has  the  capacity  or  the  willingness  to  step  in 
and  take  up  the  responsibilities  of  legal  service? 

Mr.  Bersin.  Frankly,  Mr.  Reed,  I  don't  believe  and  that  was  the 
point  that  I  was  trying  to  make  in  testimony — that  at  this  juncture 
moving  the  money  into  California  and  having  it  distributed  from 
the  State  level  would  result  in  the  kinds  of  outcomes  that  I  think 
have  been  achieved  under  the  current  structure. 

My  reason  for  saying  so  is,  again,  my  experience  with  the  crimi- 
nal justice  system  of  block  grants,  which  we  find,  frankly,  has 
many  restrictions,  if  not  more,  in  terms  of  requirements,  paper- 
work, and  the  like,  than  we  would  find  in  the  context  of  Federal 
programs. 

In  terms  of  the  politics  within  California  and  southern  California 
at  this  point,  I  don't  think  that  you  would  find  the  commitment  to 
the  provision  of  legal  services  of  the  kind  that  has  been  maintained 
through  the  years  under  the  current  structure.  There  simply  is  not 
that  commitment.  That's  the  risk  I  think  we  face  if  your  goal  is  to 
provide  resources  for  unemployed  and  impoverished  people  to  get 
legal  representation.  If  you  send  it  out  to  the  States  with  that 
hope,  I  fear  you  will  be  disappointed  in  the  outcomes  in  many  of 
the  State  situations. 

I,  speaking  both  locally  and  as  a  member  of  the  Department  of 
Justice,  would  prefer  a  rational — without  the  unnecessary  redtape 
that  Mr.  Madden  referred  to — set  of  policies  which  would  then  gov- 
ern activities  at  the  local  level.  I  see  that,  in  this  context  at  least, 
as  a  viable  alternative. 

Mr.  Reed.  Thank  you,  Mr.  Bersin. 

Mr.  Madden,  we've  been  through  hours  of  hearings,  and,  frankly, 
I  have  not  heard  a  lot  of  complaints  about  redtape  when  it  comes 
to  Legal  Services  Corporation.  What  we've  heard  is  from  disgrun- 
tled defendants  in  cases,  in  fact,  arguing,  I  guess  implicitly,  that 
there's  not  enough  redtape  because  these  people  are  pretty  effective 
at  getting  us  into  court  and  getting  settlements  against  us,  and 
doing  all  sorts  of  things. 

And  it  seems  to  me  that,  if  you  want  to  speak  conceptually  about 
block  grants,  et  cetera,  your  analysis  is  very  accurate,  but  this  is 
a  program,  as  I  understand  it,  that  we  have  a  quasi-governmental 
agency  in  Washington,  the  Legal  Services  Corporation,  that  con- 
tracts with  local  legal  services  agencies,  that  funds  those  through 
a  contract,  that  there's  no  State  involvement  now,  and,  yet,  this 
kind  of  a  block  grant  is  saying,  well,  let's  impose  another  level  of 
bureaucracy,  if  you  will,  a  Federal  floor,  Federal  appropriations 
that  will  go  to  States  and  then  States  will  decide. 

And  it  seems  to  me  the  only  thing  the  States  can  decide  is  not 
on  the  substance  or  the  efficiency,  but  the  politics  of  it:  What  local 
contractor  will  be  the  vendor  for  legal  services?  What  additional 
constraints  can  the  State  of  California  put  on  or  the  State  or  Rhode 
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Island  or  the  State  of  South  Carolina  which  they  can't  now  because 
it's  a  Federal  program,  not  a  State  program? 

So  it  seems  to  me  the  argument  is  not  about  efficiency;  the  argu- 
ment is  really  about  if  you  "block  grant  it,"  is  that — do  we  allow 
States  to  essentially  have  another  shot  at  the  politics  and  the  pol- 
icy applications  of  Legal  Service  Corporation.  And  I  pose  that  and 
ask  your  response. 

Mr.  Madden.  Certainly,  the  observation  that  you  do  create  in  a 
block  grant  a  bureaucracy  level  at  the  State  is  accurate.  At  some 
point  in  a  block  grant  program  you  have,  typically,  a  streamlined 
Federal  agency  and  then  you  have  at  the  State  level — or  some 
block  grants  even  go  down  to  the  local  level — at  the  local  level  a 
policy  board  of  some  type  and  a  staff  that  administers  the  various 
functions.  The  policy  board  in  the  block  grants  that  I'm  familiar 
with  enable  the  State  to  bring  in  a  broad  range  of  views  to  talk 
about  the  local/State — local  issues,  State  issues,  State  concerns, 
State  priorities,  and  take  the  money  and  use  the  money  for  State 
priorities,  rather  than  having  the  Federal  agency  or  Congress  say 
what  the  priorities  would  be.  And  that's  the  flexibility  that  I've 
mentioned  in  my  testimony  that  you  get,  is  through  the  ability  of 
the  State  or  the  local  government,  whoever  receives  the  money, 
through  the  flexibility  they  have  to  define  their  own  needs  and 
their  own  priorities,  and  target  the  money  there. 

Mr.  Reed.  Yes,  it's  a  very  practical  answer,  Mr.  Madden,  and  I 
appreciate  it,  but  the  problem  I  see  is  that  this,  this  program  that 
is  doing  something  that's  not  particularly  attractive  in  America — 
that's  providing  legal  services  to  poor  people — and  that  when  you 
put  their  interests  versus  other  interests,  and  I  take  California — 
and  I  am  not  an  expert  in  California,  but  I  would  assume  that  in 
Sacramento  the  agricultural  interests  are  much  more  powerful,  bet- 
ter funded,  better  organized,  more  insistent,  than  any  group  of  dis- 
parate poor  people,  and  that  when  that  policy  board  is  created  and 
those  policies  are  hammered  out,  that  the  voice — and  I'm  not  sug- 
gesting it  totally  sinister,  but  those  voices  will  be  much  more  pow- 
erful and  resonant.  And,  in  fact,  in  some  cases  we  avoid  those  prob- 
lems by  our  present  structure. 

And  I  thank  both  gentlemen  for  their  comments. 

Mr.  Gekas.  The  gentleman  from  South  Carolina  is  recognized. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

One  observation  and  then  a  question  I'd  ask  particularly  Mr. 
Bersin  to  respond  to:  the  observation  is  that,  Mr.  Bersin,  when  you 
and  Mr.  Reed  were  talking,  he  picked  up  on,  this  thought  that  the 
Federal  Government  would  have  a  significant  involvement  with 
these  block  grants,  and  Mr.  Madden  just  mentioned  it  would  be  a 
streamlined  Federal  department.  You  said  that  it  wouldn't  fit  in 
the  Justice  Department  because  Justice  would  basically  be  hiring 
the  umpire  or  having  the  home  team  hire  the  umpire.  But  the 
thing  that  I  observe  is  that  what  we're  talking  about  here  is  that 
I  think  you're  assuming  too  much  control.  We're  in  the  process  of 
a  downsizing.  We're  shrinking  this  Federal  Government  and  like 
the  private  sector,  you  collapse  management  layers.  Basically  you 
put  people  on  the  line  in  managerial  decisionmaking,  and  you  get 
rid  of  all  those  intermediate  levels.  That's  what's  happened  in  the 
private  sector.  It  has  not  happened  here  in  government. 
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So  your  assumption  was  that  Washington  would  be  overseeing 
those  particular  cases.  My  assumption  is  quite  different.  Washing- 
ton, or  some  little  area  down  in  the  Justice  Department  would  sim- 
ply be  cutting  checks  out  to  Columbia,  and  then  Columbia  would 
be  doing  the  rest  of  it.  So  that  your  function  is  rather  collapsed. 
We  don't  want  you  delving  into  each  case  and  asking  what  they  did 
with  Mrs.  Jones.  We  just  want  the  money  out  to  the  States  quickly. 
And  that  would  be  an  observation.  I  wanted  you  to  respond  to  that 
in  the  context,  too,  of  that  second  question  I  put  to  you.  And  really 
one  question  is  to  try  to  challenge  some  of  our  assumptions  here — 
I'm  going  to  make  a  statement  that  almost  sounds  heretical  for  a 
lawyer — but  I  think  we've  got  to  question  whether  the  full-fledged 
adversarial  proceeding  is  the  best  way  to  derive  justice.  We  think 
in  the  context  that  you  normally  operate  in — that  is  the  criminal 
context — probably  there  it  would  be.  However,  in  the  civil  context, 
a  full-fledged  adversarial  proceeding  is  really  the  best  way  to  de- 
rive justice.  Is  it  a  hopelessly  cumbersome  process  to  arrive  at  the 
most  simplistic  determination? 

When  you  quoted  Learned  Hand — and  I'd  ask  you  to  respond  to 
Grant  Gilmore  in  Ages  of  American  Law,  paraphrasing  Holmes  ac- 
tually, it  said  something  like  this.  I'm  going  to  paraphrase  what  he 
paraphrased  of  Holmes.  Basically,  he  said  something  like  this: 

The  law  reflects  and,  in  essence,  determines  the  moral  worth  of  a  society.  The  bet- 
ter the  society,  the  less  law  there  will  be.  The  worse  the  society,  the  more  law  there 
will  be.  In  heaven  there  will  be  no  law,  and  the  lion  will  lie  down  with  the  lamb. 
In  hell,  there  will  be  nothing  but  law,  and  due  process  will  be  meticulously  ob- 
served. 

Given  that,  is  this  adversarial  proceeding  really  exactly  what  we 
want?  And  with  the  assumption  you've  got  to  have  a  lawyer, 
everybody's  got  to  have  a  lawyer;  you  have  a  big  litigation  party, 
and  is  it  the  most  efficient  way? 

Mr.  Bersin.  Taking  your  last  point  first,  I  think  there  have  been 
developments,  and  I'm  certain  you're  aware  of  them,  over  the  last 
10  years  that  attempt  to  move  away  from  the  strictly  adversarial 
model.  It's  important  to  remember  with  regard  to  the  outcomes  in 
the  legal  aid  context  that  only  13  or  14  percent  of  the  cases  are  ac- 
tually resolved  through  court  adjudication.  In  fact,  the  large  major- 
ity of  representations  resolve  themselves  in  negotiations,  be  they 
arbitration  or  settlement  negotiations,  as  a  consequence  of  court 
cases. 

Recognizing  and  having  the  utmost  respect  for  Professor  Gilmore, 
and  I  don't  doubt  either  the  elegance  or  the  accuracy  of  his  obser- 
vation. I  think  that  we  rely  on  law  in  this  society  as  a  common  de- 
nominator, and  our  commitment  to  equal  justice  under  the  law  has 
served  us  well;  We  don't  have  religious  bases  or  tribal  bases  or  the 
other  variety  of  ways  that  bind  nations  together.  We  come  from 
many  different  places  across  the  planet.  We  rely  on  law. 

One  of  the  consequences  of  having  a  government  of  laws  and  not 
men  is  that  you  end  up  with  a  government  of  lawyers.  We  see  a 
little  of  that,  and  I  take  your  point,  but  I  would  not  move  away 
from  that  paradigm  in  dealing  with  civil  justice  any  more  than  we 
could  in  criminal  justice. 

Mr.  INGLIS.  Thank  you. 

Mr.  Gekas.  The  gentleman  from  Virginia. 
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Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Bersin,  you  indicated  that  56  percent  of  LSC  funds  in  San 
Diego,  I  believe,  come  from  non-LSC  funding  sources.  One  of  the 
questions  we  would  have  is  how  you  can  separate  the  two  with  the 
public  perception,  doesn't  know  where  the  funding  comes  from;  all 
they  know  is  that  the  program  is  taking  the  case.  How  could — if 
we  don't  have  any  restrictions  on  what  else  they  can  do,  don't  you 
think  they  would  get  into  difficulties?  Don't  you  think  we  ought  to 
have  some  control  over  the  kinds  of  cases  they  take  with  the  other 
money? 

Mr.  Bersin.  I  take  it  ever  since  the  Corporation  was  founded, 
progressively,  over  the  course  of  time,  restrictions  have  been  added, 
and  the  programs  have  lived  within  those  constraints.  And  I  sus- 
pect that  at  the  far  end,  or  not  so  far  end,  there  could  be  restric- 
tions on  what  the  organization  could  do.  The  issue,  I  think,  is  how 
far  you  go  into  micromanaging  in  the  sense  of  telling  local  pro- 
grams you  cannot  accept  money,  for  example,  from  Bank  of  Amer- 
ica to  engage  in  "X"  type  of  litigation.  That  would  be  the  kind  of 
restriction  that  I  think  would  be  counterproductive,  but  I  think  we 
volunteer  lawyers  in  the  field  have  learned  to  live  with  the  restric- 
tions that  have  been  grafted  onto  the  program  over  the  course  of 
the  last  20  years  sequentially.  So,  I  don't  think  it's  a  question  of 
no  restrictions.  I'm  talking  about  the  kind  of  specific  restrictions  on 
non-Federal  sources  that  are  currently  under  consideration. 

Mr.  Scott.  Thank  you. 

Mr.  Madden,  if  you  have  block  grants,  if  we  have  a  legal  aid  pro- 
gram, somebody's  going  to  be  in  control  of  it,  and  we've  gone  back 
and  forth  on  whether  that  ought  to  be  the  State  or  the  Federal 
Government.  Mr.  Reed  indicated  what  happens  in  a  local/State 
level  when  you're  right  there  up  against  these  powerful  special  in- 
terest groups  that  you  have.  And,  as  Mr.  Bersin  has  indicated,  we 
keep  sticking  little  restrictions  on  these  things,  based  on  clearly  po- 
litical considerations. 

If  you  add  to  that  the  fact  that  the  State  is  frequently  a  defend- 
ant, don't  you  think  that  the  control  ought  to  be  at  a  little  more 
distant  level  than  a — I  mean,  it  would  be  like  the  U.S.  attorney 
having  to  sue  the  Justice  Department.  I  mean,  don't  you  see  the 
awkwardness  that  would  frequently  occur? 

Mr.  Madden.  That's  a  legitimate  concern.  The  concern  that  Mr. 
Reed  has  mentioned  and  your  concerns  are  legitimate  concerns  that 
have  to  be  weighed  in  looking  at  the  relative  benefits  of  block 
grants  in  the  current  structure. 

Mr.  SCOTT.  In  block  grants,  usually  we're  talking  about  trying  to 
save  money  by  getting  it  down  to  the  local.  Is  there  any  evidence 
it  would  save  money  by  block  granting  the  legal  aid  program? 

Mr.  MADDEN.  I'm  aware  of  none.  I  haven't  looked  at  that  issue. 

Mr.  SCOTT.  And  Mr.  Chairman  mentioned  some  of  the  line  items. 
The  resource  center  was  one;  there's  several  others.  On  the  re- 
source centers,  and  either  one  can  mention — can  respond  to  this.  Is 
there  any  evidence  that  the  resource  centers  waste  money  as  op- 
posed to  save  money  by  doing  all  the  research  on  the  complicated 
cases,  so  it  can  be  done  once  rather  than  many  times  over  and  over 
again?  Is  there  any  evidence  that  the  resource  centers  waste 
money? 
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Mr.  Bersin.  Mr.  Scott,  I  can't  speak  to  that  point  directly. 

Mr.  Madden.  And  I  can't,  either,  Mr.  Scott. 

Mr.  SCOTT.  I  think  we've  concluded  that  public  policy  requires 
that  low-income  citizens  have  access  to  courts,  and  so  I  assume  we 
accept  the  fact  that  a  lot  of  people  are  going  to  be  mad  at  the  fact 
that  they're  going  to  get  sued.  Is  that  an  accurate  statement? 

Mr.  Madden.  Certainly  I  would 

Mr.  Scott.  So,  I  mean,  the  complaints  we're  going  to  hear,  that 
we  hear,  shouldn't  surprise  us? 

Mr.  Madden.  I  would  agree  with  that. 

Mr.  SCOTT.  OK.  And,  Mr.  Madden,  back  to  block  grants,  you  indi- 
cated that  they're  kind  of  an  intermediate  step  between  doing  noth- 
ing and  total  control.  Some  of  us  fear  block  grants  because  it's  also 
an  intermediate  step  to  cuts,  because  it's  a  lot  easier  to  cut  a  block 
grant  than  it  is  to  cut  a  specific  line  item  in  the  budget.  Don't  you 
think  that  LSC  would  be  vulnerable  to  that  kind  of  cut  if  it  were 
a  block  grant?  It's  not  unusual,  for  example,  for  programs  to  be 
blocked  up  and  then  kind  of  sliced  off  before  you  deliver  the  block. 
So  don't  you  think  the  program  would  be  more  vulnerable  to  cuts 
if  it  weren't  a  block  grant? 

Mr.  Madden.  I  guess  I  might  answer  that  by  referring — I  don't 
know  if  I  have  it  here,  but  there  was  an  analysis  done  by  the  Advi- 
sory Commission  on  Intergovernmental  Relations,  and  done  by  the 
GAO  on  certain  myths  with  respect  to  the  block  grant  programs, 
and  their  conclusion  was  that  it's  a  myth  that  block  grant  pro- 
grams are  routinely  cut.  Some  of  them  have  been  cut,  but  a  num- 
ber of  them  have  also  been  increased  in  funding  since  they've  been 
enacted. 

Mr.  Scott.  Well,  Mr.  Chairman,  I  can't  find  a  single  block  grant 
that  we've  blocked  up  this  session  that  wasn't  sliced  off  a  little  bit 
before  the  block  was  completed. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Yes.  Each  member  will  now  have  one  question.  I 
have  one  remaining  question  for  Mr.  Madden. 

Yesterday  on  the  floor,  there  was  a  colloquy  between  the  gen- 
tleman from  Oklahoma,  Mr.  Watts,  and  the  gentleman  from  Ken- 
tucky, the  chairman  of  the  Subcommittee  on  Commerce,  Justice, 
State,  and  Judiciary,  Mr.  Rogers,  on  the  question  of  whether  legal 
services  should  devolve  into  block  grants,  what  would  happen  to 
the  Indian  tribe  allocations  that  they  have  been  receiving  over 
these  years.  Because  the  native  American  tribes  do  not  recognize 
the  sovereignty  of  the  State,  which  agency  would  issue  block  grants 
to  native  Americans?  A  solution  can  be  carved  out.  Do  you  think 
it's  feasible? 

Mr.  MADDEN.  It  is  feasible,  and  certainly  in  the  block  grants  that 
I  have  experience  with  Indian  tribes,  Eskimos,  Aleuts  have  been  el- 
igible for  the  block  grants  and  have  received  through  the  State 
block  grant  allocations.  Certainly  that  was  the  case  with  the  Safe 
Streets  Act. 

Mr.  Gekas.  The  gentleman  from  Rhode  Island,  one  question. 

Mr.  Reed.  I  yield  to  you,  Mr.  Chairman. 

Mr.  Gekas.  The  gentleman  from  South  Carolina. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 
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Mr.  Bersin,  you  indicated  in  your  written  testimony,  and  then  a 
couple  of  times  earlier  today,  that  the  people  that  give  to  the  LSC 
grantees  don't  want  Federal  restrictions  on  the  LSC  grantees'  use 
of  Federal  money.  And  I  wonder  if  that's  because  they've  been  en- 
couraged to  give  so  that  the  LSC  grantees  can  do  that  which  the 
Federal  Government  doesn't  want  them  to  do.  And  isn't  that  what 
the  Congress  has  done  previously?  Mr.  Reed  is  correct — we've  got 
a  number  of  questions  here.  One  question  is  about  the  efficiency 
question;  the  other  is  about  the  political  uses  of  this  money.  But 
aren't  you  basically  saying  that  it's  designed  as  an  end  run.  There- 
fore, it  sounds  to  me  like  there's  a  marketing  campaign  by  LSC 
grantees.  It  goes  to  these  groups  and  says,  "Listen,  we've  got  our 
basic  budget  covered  by  the  Federal  Government.  We  want  to  do 
some  real  snazzy  work.  We  need  money  from  you  so  that  we  can 
do  this  real  snazzy  work,  to  put  our  names  in  the  lawbooks,  to  cre- 
ate new  precedents,  and  to  upset  the  apple  cart.  So  how  about  you 
give  us  some  money?"  I  take  your  testimony  to  basically  admit  that 
fact  pattern. 

Mr.  Bersin.  It  should  not  be  taken  to  admit  that  fact  pattern, 
although  I  concede  you've  sketched  out  a  theoretically  possible  set 
of  affairs.  It  simply  doesn't  conform  to  any  experience  that  I've  had 
in  20  years  with  working  with  those  associations,  but  let  me 

Mr.  INGLIS.  So  you've  never  seen  an  LSC  grantee  request  money 
from  people  saying,  "Listen,  we  can't  do  this  type  of  litigation  un- 
less you  give  us  some  money."? 

Mr.  Bersin.  I  personally  have  not.  I  would  not  be  shocked  if  it 
has  happened  on  occasion,  but  I  certainly  wouldn't  construct  a  pro- 
gram based  on  that  fact  configuration.  The  types  of  people  that  give 
money  in  San  Diego  are  responsible  community,  church,  and  busi- 
ness entities.  They  are  not  people  who  are  going  around  funding 
the  kinds  of  activities  that  you  would  disapprove  of. 

But  I  think,  more  fundamentally,  structurally,  the  issue  is 
whether  or  not  Congress  ought  make  that  determination  on  what 
institutions  we'll  provide  their  funds  for.  If  we,  as  a  board  of  direc- 
tors, locally  think  that  a  particular  project  is  merited,  we  should 
be  able  to  pursue  that,  and  people  should  be  able  to  fund  it.  I  have 
not,  though,  run  into  what  you  indicated. 

And  if  I  may  go  back,  I  didn't  address  your  block  grant  issue  in 
the  Justice  Department,  and  I'd  like  to  spend  a  second  there.  The 
issue  that  I  think  we  would  have  to  debate  is  whether  or  not  it's 
better  having  150  or  250  people  spread  around  the  country  making 
those  decisions  and  providing  that  oversight,  as  opposed  to  this 
committee  and  a  relative  handful  of  people  in  Washington  doing 
that.  I  think  that's  the  substance  of  the  structural  debate,  and  I 
would  take  the 

Mr.  GEKAS.  Would  the  gentleman  yield  just  to  follow  up? 

I  envision  under  what  has  been  posed  by  the  gentleman  from 
South  Carolina,  poor  people  lining  up  for  help,  for  domestic  abuse, 
unemployment  problems,  landlord  problems,  et  cetera,  while  a  deci- 
sion is  being  made  by  the  board  to  engage  in  something  that's 
funded  by  non-Federal  funds  using  the  services  of  Legal  Services 
in  class  action  or  some  bizarre  case  suing  the  State,  the  Federal 
Government,  or  the  President  of  the  United  States,  by  putting  all 
the  resources  there,  while  the  poor  people  here  have  to  wait  on  a 
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priority  list  for  days  and  weeks  and  months.  Meanwhile,  LSC's 
complaint  is  that  they  don't  have  enough  resources  for  the  poor 
people.  Aren't  we  depriving  them  of  the  basic  services  which  we  all 
want  to  provide  by  having  these  private  foundations  fund  special 
projects  that  drain  away  the  ability  to  serve  these  poor  people? 
That's  a  question  I  want  to  end  the  discourse  with,  but 

Mr.  INGLIS.  Mr.  Chairman,  if  I  might  add  to  that,  Mr.  Bersin, 
since  you  and  I  seem  to  be  engaged  in  a  discussion  about  this,  that 
you  would  agree  that  the  money  is  fungible.  Therefore,  if  you  get 
money  from  the  Federal  Government  to  basically  cover  your  budg- 
et, and  you  get  money  from  somebody  else  to  do  the  snazzy  things, 
such  as  a  class  action,  to  make  it  so  that  AIDS  prisoners  can  be 
released  to  the  regular  position  and  then  later  sue  the  State  on  be- 
half of  the  now  AIDS-infected  prisoners  for  the  wrongness  of  that 
original  decision,  basically  sue  on  both  sides,  to  do  those  sort  of  ex- 
citing cases — it's  all  fungible.  In  other  words,  if  you  give  the  money 
to  cover  the  basic  budget,  then  you're  freeing  up  this  grantee  to  do 
those  other  things  with  the  other  funds.  It  just  seems  to  me  that 
if  you  do  assume  that  some  of  this  is  going  on,  then  it  must  be  the 
marketing  approach:  give  us  some  money,  so  that  we  can  do  these 
exciting  things.  And  the  chairman  must  be  right,  too,  that,  other- 
wise, the  money  would  go  to  the  mundane,  the  landlord/tenant 
question. 

Mr.  Bersin.  That's  an  assumption  I  think 

Mr.  Gekas.  This  will  be  the  last  answer  to  the  last  question. 

Mr.  Bersin.  I  think  the  chairman's  statement,  with  all  respect, 
merits  some  empirical  investigation  as  to  whether  or  not  the 
money,  indeed,  is  fungible;  that  it's  being  drawn  away  from  the 
surfaces. 

Mr.  Gekas.  No  question  about  it.  There's  no  question  about  it. 
I  don't  want  to  be  tyrannical  about  it,  but  we're  going  to  move  on. 
We  will  debate  this  issue,  Mr.  Reed  and  Mr.  Scott,  during  the  time 
of  markup,  I'm  sure.  We'll  have  a  full  debate  on  it. 

I  thank  the  gentlemen 

Mr.  Reed.  Mr.  Chairman,  Mr.  Scott  I  believe  has  a  question. 

Mr.  GEKAS.  Oh,  you  have  one  question  yet.  I'm  sorry. 

Mr.  Scott.  Yes,  I  was  going  to  ask,  I  guess,  a  followup  question 
because  these  people  that  make  the  extra  donations  could  be  agen- 
cies like  Agency  on  Aging  in  my  area  that  contribute  money  so  that 
they  can  provide  more  services  to  senior  citizens  or  the  United  Way 
gives  money  because  they  are  disgusted  with  the  fact  that  we  have 
to  turn  away  about  40  percent  of  the  people  that  come  in  for  serv- 
ices because  we're  so  underfunded  now  and  it's  going  to  get  worse 
before  it  gets  better.  Isn't  this  why  most  of  the  people  make  con- 
tributions to  the  local  legal  aid  programs,  so  that  they  can  provide 
the  services  that  they  can't  provide  with  their  present  budget? 

Mr.  Bersin.  Mr.  Scott,  that's  been  the  experience  of  Legal  Aid 
and  volunteer  lawyers  in  San  Diego.  While  I'm  aware  of  the  "snaz- 
zy" projects  that  Mr.  Inglis  refers  to,  in  fact,  the  supplemental 
funds  in  San  Diego  have  gone  to  provide  basic  legal  services  and 
keep  the  program  functioning  in  a  way  that  it  could  not  otherwise 
function. 

We  reach  300,000  people  a  year  out  of  a  population  of  300,000 
impoverished  potential  clients. 
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Mr.  Scott.  Say  that  again. 

Mr.  Bersin.  The  two  programs  I've  referred  to  reach  30,000  cli- 
ents a  year,  but  there  are  an  estimated  300,000  who  could  receive 
services. 

Mr.  Scott.  Estimated?  Do  you  have  any  figures  on — this  is  an 
estimate? 

Mr.  Bersin.  This  is  an  estimate  generated  by  the  Legal  Aid  Soci- 
ety based  on  the  American  Bar  Association,  and,  Mr.  Chairman,  I'll 
be  happy  when  I  respond  to  your  other  question  to  provide  the  spe- 
cific data  on  that. 

Mr.  Gekas.  I  thank  the  gentleman,  and  I  thank  the  panel  for  its 
excellent  testimony,  and  we  will  consider  the  debate  that  has  been 
engendered  in  full  when  we  proceed  to  markup.  We  thank  you. 

Mr.  Bersin.  Thank  you,  Mr.  Chairman. 

Mr.  MADDEN.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  now  invite  the  second  panel  to  join  us  at  the  wit- 
ness table:  the  Rev.  Fred  Kammer,  the  president  of  Catholic  Char- 
ities, USA.  Reverend  Kammer  has  substantial  experience  with 
community  organizations  and  has  interacted  with  the  work  done  by 
Legal  Services  attorneys. 

Mr.  Robert  Adams,  executive  director  of  Legal  Services  of  the 
Fourth  Judicial  District  of  South  Carolina,  is  a  financial  planner 
who  was  asked  several  years  ago  to  help  detect  fraud  in  the  legal 
aid  program  in  South  Carolina  that  was  faltering  due  to  financial 
mismanagement.  He  was  recently  appointed  as  executive  director 
of  that  program. 

Mr.  Jack  Martin,  vice  president  of  the  Ford  Motor  Co.,  joins  the 
panel  to  testify  on  behalf  of  continued  Federal  funding  of  the  Legal 
Services  Corporation.  Among  many  other  things,  Mr.  Martin  is  the 
signatory  to  a  letter  written  on  behalf  of  the  Committee  of  General 
Counsel  for  the  Preservation  of  Legal  Services  Corporation,  sent  to 
this  Congress  to  encourage  us  to  save  Legal  Services  in  some  way, 
shape,  or  form.  As  I'm  sure  he  is  aware,  that  is  exactly  what  we're 
trying  to  do  in  this  authorizing  subcommittee. 

Mr.  Neal  Hogan  is  also  welcomed  to  the  witness  table.  Mr. 
Hogan  is  a  lawyer  from  Texas  who's  currently  general  counsel  to 
the  Dublin  Castle  Group,  which  is  an  investigative  research  firm 
that,  among  other  things,  is  currently  completing  a  paper  on  behalf 
of  the  Heritage  Foundation  regarding  the  Legal  Services  Corpora- 
tion. 

And  Mr.  Edouard  Quatrevaux,  the  Inspector  General  of  the  Legal 
Services  Corporation  itself,  is  here  to  testify  this  morning  regarding 
his  role  as  the  Inspector  General  of  the  Legal  Services  Corporation. 
He  will  also  address  some  issues  set  forth  in  the  report  that  was 
just  completed  regarding  the  operations  of  Legal  Services,  entitled 
"Contract  Service  and  Related  Expense  Payments,"  dated  July 
1995. 

With  that,  we  turn  to  the  panel  in  the  order  in  which  we  an- 
nounced their  presence,  and  we  ask  Father  Kammer  to  proceed. 

STATEMENT  OF  REV.  FRED  KAMMER,  SJ,  PRESIDENT, 
CATHOLIC  CHARITffiS,  USA 

Reverend  Kammer.  Thank  you,  Mr.  Chairman.  I  appreciate  the 
opportunity  to  testify  on  behalf  of  Catholic  Charities,  USA,  and  its 
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members  across  the  country.  As  the  largest  network  of  private  so- 
cial service  organizations  in  the  Nation,  local  Catholic  Charities 
agencies  serve  over  10  million  people  a  year.  We  have  an  excess  of 
48,000  staff  and  225,000  volunteers  in  every  State  across  the  Na- 
tion. 

We  help  individuals  from  the  earliest  stages  of  their  lives,  pre- 
serving life  with  prenatal  care  and  crisis  pregnancy  counseling,  to 
the  end  of  their  days,  providing  comfort  and  support  through  res- 
pite and  hospice  care.  We  help  to  form  families  through  adoption, 
reunite  families  through  refugee  resettlement,  and  preserve  fami- 
lies through  marital  counseling,  parenting  training,  and  addiction 
services. 

But  day-in  and  day-out  our  professionals  see  poor  and  vulnerable 
people  who  have  been  mistreated  by  employers,  landlords,  mem- 
bers of  their  own  families  and  government  agencies.  We  help  them 
then  find  jobs,  apartments,  counselors,  and  sometimes  justice.  But 
all  too  frequently  our  agencies  find  that  their  assistance  and  advo- 
cacy are  not  enough.  Only  recourse  to  the  legal  system  can  bring 
about  a  just  resolution  of  their  clients'  problems.  And  so  our  agen- 
cies depend  on  attorneys  funded  through  the  Legal  Services  Cor- 
poration to  assure  their  clients  of  the  rights  that  the  rest  of  us  can 
take  for  granted. 

In  fact,  Catholic  Charities  agencies  don't  just  depend  on  legal 
services  attorneys;  we  often  have  to  plead  and  even  beg  the  already 
overburdened  legal  services  offices  to  take  on  additional  cases.  For 
example,  when  intervention  by  our  social  worker  doesn't  get  re- 
sults, a  phone  call  or  a  letter  from  an  attorney  may  be  the  only  way 
to  get  a  nursing  home  administrator  to  obey  the  law  and  take 
leather  restraints  off  the  wrists  of  an  elderly  woman. 

While  many  attorneys  serve  on  local  Catholic  Charities  agencies' 
boards  and  donate  time  to  us  as  volunteers,  we're  convinced  that 
the  specialized  knowledge  and  experience  of  the  legal  services  at- 
torneys are  essential  in  providing  equal  justice  for  the  needy.  Our 
clients  need  lawyers  who  are  well  versed  on  negotiating  with  slum 
landlords  and  used  car  dealers.  The  specialized  services  of  the  LSC- 
funded  national  backup  centers  in  areas  such  as  housing  and  edu- 
cation and  welfare  law  have  made  enormous  contributions  to  pro- 
moting the  professionalism  of  legal  services  attorneys,  to  making 
them  more  competent  in  representing  the  poor. 

As  a  nonprofit,  church-affiliated  organization,  we  believe  strongly 
that  every  person  has  an  obligation  to  contribute  time,  talent,  and 
money.  We  believe  people  with  professional  skills  like  lawyers  have 
a  duty  to  share  them  with  the  community,  especially  with  the  poor. 
Yet,  in  our  Catholic  tradition,  we  believe  that  each  of  us  also  has 
the  responsibility  to  work  to  secure  justice  and  human  rights 
through  an  organized  social  response.  As  Pope  Pius  XI  put  it, 
"Charity  will  never  be  true  charity  unless  it  takes  justice  into  ac- 
count. Let  no  one  attempt  with  small  gifts  of  charity  to  exempt 
himself  from  the  great  duties  imposed  by  justice."  The  Catholic 
church  teaches  that  all  sectors  of  society  have  important  roles  to 
play  in  securing  economic  justice,  but  our  teaching  also  recognizes 
a  fundamental  role  of  government.  In  fact,  we  consider  it  a  moral 
function  to  protect  human  rights  and  secure  basic  justice  for  all 
people. 


596 

In  the  words  of  the  bishops'  1986  pastoral  letter  on  economic  jus- 
tice, "It  is  government's  role  to  guarantee  the  minimum  conditions 
that  make  this  rich  social  activity  possible;  namely,  human  rights 
and  justice." 

No  one  in  America  can  be  assured  of  justice  without  access  to  the 
legal  system  and  the  legal  profession,  and  access  to  both  requires 
financial  resources  that  are  completely  out  of  reach  to  most  low  in- 
come people.  From  the  time  of  the  earliest  Hebrew  scriptures,  God 
has  commanded  that  a  nation's  rulers  show  special  concern  for  jus- 
tice for  the  poor.  The  law,  the  prophets,  the  wisdom  literature,  of 
the  Hebrew  scriptures  all  show  deep  concern  for  the  proper  treat- 
ment of  widows,  orphans,  the  poor,  and  the  strangers  in  the  land. 

While  individuals  and  communities  can  help  to  heal  and  minister 
to  the  poor,  government's  role  must  be  to  ensure  a  just  society  for 
everyone,  including  people  in  need.  Without  free  legal  advice  and 
access  to  the  civil  courts,  poor  people  simply  cannot  get  justice  in 
this  country.  Without  the  Legal  Services  Corporation  and  adequate 
Federal  funding  of  it,  there  will  be  no  justice. 

Some  have  charged  that  legal  services  programs  are  antifamily 
because  they  help  people  to  get  divorces.  Let's  look  more  deeply  at 
that.  For  many  poor  women  a  divorce  is  the  only  way  to  assure 
child  support  from  a  runaway  husband  or  to  legitimate  a  de  facto 
second  marriage  and  its  children.  Other  women  come  to  legal  serv- 
ices lawyers  for  help  in  divorcing  husbands  who  have  abused  them 
or  their  children. 

We  in  Catholic  Charities  work  hard  to  keep  marriages  intact  and 
to  promote  family  life,  and  we  share  the  concern  that  nearly  half 
of  the  marriages  in  this  country  end  in  divorce,  but  those  are  mar- 
riages of  all  economic  classes.  So  legal  services  programs  do  not 
cause  the  marital  problems  that  end  in  divorce,  and  they  should 
not  be  blamed  for  them. 

In  conclusion,  Mr.  Chairman,  I  would  simply  affirm  again,  we 
consider  Legal  Services  Corporation  and  the  programs  it  funds  to 
be  essential  to  justice  for  poor  people  in  this  country.  Thank  you. 

[The  statement  of  Reverend  Kammer  follows:] 

Prepared  Statement  of  Rev.  Fred  Kammer,  SJ,  President,  Catholic  Charities, 

USA 

I  appreciate  this  opportunity  to  testify  on  behalf  of  Catholic  Charities  USA  and 
its  members  across  the  country.  As  the  largest  network  of  private  social  service  or- 
ganizations in  the  nation,  local  Catholic  Charities  agencies  serve  more  than  10  mil- 
lion people  a  year.  We  are  proud  to  be  the  primary  institution  through  which  the 
Catholic  Church  works  for  both  charity  and  justice. 

Catholic  Charities  agencies  employ  approximately  48,000  paid  staff  members  and 
supervise  nearly  225,000  unpaid  volunteers  who  work  in  local  communities  in  each 
of  the  50  states  and  the  District  of  Columbia.  We  help  individuals  and  families  from 
the  earliest  stages  of  their  lives,  preserving  life  with  prenatal  care  and  crisis  preg- 
nancy counseling,  to  the  end  of  their  days,  providing  comfort  and  support  through 
respite  and  hospice  care.  We  help  to  form  families  through  adoption,  reunite  fami- 
lies through  refugee  resettlement,  and  preserve  families  through  marital  counseling, 
parenting  training,  and  addiction  services. 

Local  Catholic  Charities  agencies  have  long  waiting  lists  for  day  care,  foster  care, 
and  housing  programs,  and  we  are  developing  new  programs  to  address  domestic 
violence,  sexual  abuse,  and  gang  violence.  We  provide  safe  havens  for  abandoned 
teenagers  and  neglected  senior  citizens. 

Day  in  and  day  out,  Catholic  Charities  professionals  see  poor  and  vulnerable  peo- 
ple who  have  been  mistreated  by  employers,  landlords,  relatives,  and  government 
agencies.  We  help  them  find  jobs,  apartments,  counselors,  and  sometimes,  justice. 
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But  all  too  frequently,  our  agencies  find  that  their  direct  assistance,  advice,  and 
advocacy  are  not  enough.  Only  recourse  to  the  legal  system  can  bring  about  a  just 
resolution  of  clients'  problems.  Our  agencies  depend  on  attorneys  funded  through 
the  Legal  Services  Corp.  to  assure  their  clients  the  rights  that  the  rest  of  us  take 
for  granted. 

In  fact,  Catholic  Charities  agencies  don't  just  depend  on  the  Legal  Services  attor- 
ney; they  often  have  to  plead  and  even  beg  the  already  overburdened  Legal  Services 
offices  to  take  on  additional  cases.  For  example,  when  intervention  by  our  social 
worker  doesn't  get  results,  a  phone  call  or  letter  from  an  attorney  may  be  the  only 
way  to  get  a  nursing  home  administrator  to  obey  the  law  and  take  leather  restraints 
off  the  wrists  of  a  frail  elderly  woman. 

While  professional  attorneys  serve  on  local  Catholic  Charities  agency  boards  and 
donate  time  as  volunteers,  we  are  convinced  that  the  specialized  knowledge  and  ex- 
perience of  Legal  Services  attorneys  are  essential  in  providing  equal  justice  for  the 
needy.  Our  clients  seldom  need  the  advice  of  a  corporate  tax  counsel  or  an  expert 
on  offshore  oil  leases.  They  do  need  lawyers  who  are  well-versed  in  negotiating  with 
slum  landlords  and  used-car  dealers.  The  specialized  services  of  the  LSC-funded  na- 
tional back-up  centers  in  areas  such  as  housing  law,  education  law,  and  welfare  law 
have  made  enormous  contributions  to  the  professional  competence  of  local  Legal 
Services  lawyers. 

As  a  private,  nonprofit,  church-affiliated  organization,  we  believe  strongly  that 
every  person  has  an  obligation  to  volunteer  time,  talent,  and  money  as  a  fundamen- 
tal expression  of  love  for  God  and  social  solidarity.  We  believe  that  people  with  pro- 
fessional or  technical  skills  have  a  duty  to  share  them  with  the  community,  espe- 
cially with  those  in  need.  We  are  convinced  that  neighborhood  and  community 
groups  can  alleviate  much  of  the  suffering  around  them  through  private  charitable 
efforts. 

Yet  in  our  Catholic  tradition,  we  also  believe  each  of  us  "also  has  the  responsibil- 
ity to  work  to  secure  justice  and  human  rights  through  an  organized  social  re- 
sponse" (U.S.  Bishops,  Economic  Justice  for  All,  %  120).  As  Pope  Pius  XI  put  it, 
"Charity  will  never  be  true  charity  unless  it  takes  justice  into  account  ....  Let  no 
one  attempt  with  small  gifts  of  charity  to  exempt  himself  from  the  great  duties  im- 
posed by  justice."  (Divini  Redemptoris,  49) 

The  Catholic  Church  believes  that  all  sectors  of  society,  including  professional  as- 
sociations, community  groups,  businesses,  unions,  churches,  and  synagogues  have 
important  roles  to  play  in  securing  economic  justice.  But  Catholic  teaching  also  rec- 
ognizes a  fundamental  role  of  government,  in  fact  a  moral  function,  to  protect 
human  rights  and  secure  basic  justice  for  all. 

In  the  words  of  the  U.S.  bishops'  1986  pastoral  letter  Economic  Justice  for  All, 
"Society  as  a  whole  and  in  all  its  diversity  is  responsible  for  building  up  the  common 
good.  But  it  is  government's  role  to  guarantee  the  minimum  conditions  that  make 
this  rich  social  activity  possible,  namely,  human  rights  and  justice"  (EJA,  122). 

No  one  in  America  can  be  assured  of  justice  without  access  to  the  legal  system 
and  the  legal  profession,  and  access  to  both  requires  financial  resources  that  are 
completely  out  of  reach  to  low-income  people.  From  the  time  of  the  earliest  Hebrew 
Scriptures,  God  has  commanded  that  a  nation's  rules  show  special  concern  for  jus- 
tice for  the  poor.  The  Law,  the  Prophets,  and  the  Wisdom  literature  of  the  Old  Tes- 
tament all  show  deep  concern  for  the  proper  treatment  of  the  widows,  orphans,  the 
poor,  and  the  strangers  in  the  land. 

While  individuals  and  communities  can  help  to  heal,  comfort,  feed,  and  minister 
to  the  poor  and  oppressed,  government's  role  must  be  to  ensure  a  just  society  for 
everyone,  including  people  in  need.  Without  free  legal  advice  and  access  to  the  civil 
courts,  poor  people  simply  cannot  get  justice  in  this  country.  Without  the  Legal 
Services  Corp.  and  adequate  federal  funding  of  it,  there  will  be  no  justice. 

Some  have  charged  that  Legal  Services  programs  are  anti-family  because  they 
help  people  to  get  divorces.  Let's  look  at  that  more  carefully.  In  the  Catholic  Church, 
remarriage  is  forbidden  after  divorce  unless  the  original  marriage  has  been  annulled 
in  a  Church  tribunal.  People  who  can  afford  the  tribunal  costs  are  required  to  pay, 
but  our  Church  subsidizes  those  who  are  unable  to  pay.  The  Church  recognizes  that 
not  all  marriages  are  valid. 

For  many  poor  women,  a  divorce  is  the  only  way  to  assure  child  support  from  a 
runaway  husband  or  to  legitimate  a  de  facto  second  marriage  and  its  children. 
Other  women  come  to  Legal  Services  lawyers  for  help  in  divorcing  husbands  who 
have  abused  them  or  their  children.  They  want  to  sever  marital  ties  as  well  as  help 
their  children  escape  the  pain  associated  with  a  father's  behavior. 

We  in  Catholic  Charities  agencies  work  hard  to  keep  marriages  intact  and  pro- 
mote family  life,  and  we  share  the  concern  that  nearly  half  of  marriages  in  this 
country  end  in  divorce.  Divorce  is  now  the  all-too-common  end  of  failed  marriages 


598 

of  all  economic  classes.  Legal  Services  programs  do  not  cause  the  marital  problems 
that  end  in  divorce,  and  they  should  not  be  blamed  for  them. 

Our  Catholic  tradition  says  the  true  test  of  a  community's  or  nation's  justice  is 
the  quality  of  justice  for  the  poorest  and  weakest  among  us.  Local  Legal  Services 
programs  shield  the  poor  from  the  greed,  irresponsibility,  cruelty,  and  indifference 
of  others,  especially  those  who  have  enough  money  and  connections  to  push  others 
around. 

Under  the  U.S.  Constitution,  the  laws  must  apply  to  all — with  "equal  justice  for 
all."  Yet,  without  good  legal  representation,  the  poor  will  have  no  justice. 

In  closing,  I  ask  you  to  remember  the  words  of  Pope  Paul  VI,  "If  you  want  peace, 
work  for  justice." 

Mr.  Gekas.  We  thank  the  gentleman,  and  we  will,  without  objec- 
tion, accept  his  written  statement  and  make  it  a  part  of  the  record. 

The  hearing  is  recessed  until  10  after  12. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we  will  pro- 
ceed with  the  testimony  of  the  second  panel  and  with  the  second 
member  thereof,  Mr.  Adams.  Please  proceed. 

STATEMENT  OF  ROBERT  E.  ADAMS,  EXECUTIVE  DIRECTOR, 
LEGAL  SERVICES,  FOURTH  JUDICIAL  DISTRICT  OF  SOUTH 
CAROLINA 

Mr.  Adams.  Mr.  Chairman 

Mr.  GEKAS.  I  might  want  to  start  by  reiterating  that  this  sub- 
committee will  not  sanction  any  threats  to  our  witnesses.  We  also 
want  to  make  it  clear  for  the  record.  Upon  receipt  of  any  credible 
information  to  that  effect,  that  we  would  launch  an  immediate  in- 
vestigation with  whatever  referrals  might  be  necessary  stemming 
therefrom. 

With  that,  having  been  stated  for  the  record,  we'll  proceed  with 
Mr.  Adams. 

Mr.  Adams.  Mr.  Chairman,  members  of  the  subcommittee,  I  ap- 
preciate the  opportunity  to  come  before  you  today. 

I  am  not  an  attorney.  I  am  a  financial  consultant.  I'm  also  a 
part-time  director.  I  guess  what  I  come  to  offer,  I  would  say,  is  a 
commonsense  approach  to  this  situation. 

I  understand  the  problem  personally,  that  if  you  don't  have 
enough  money  in  your  checkbook  to  cover  your  expenses,  then  you 
cannot  spend  the  money  that  you'd  like  to  spend,  but  I  also  feel 
that  I  have  two  children  and  if  they're  in  the  house  and  my  house 
catches  on  fire,  and  I  have  an  opportunity  to  save  one,  I'm  going 
after  that  one.  I'm  not  going  to  let  both  of  them  burn  up. 

I  feel  like  that  there  should  be  legal  services  for  people  who  can- 
not afford  attorneys.  There  are  cases  that  I've  stated  in  the  record 
that  are  just  a  couple  of  examples  that  have  come  out  of  our  area, 
and  I  think  for  maybe  100  of  those  there  might  be  one  bad  one.  So 
I  will  say  I  do  think  that  these  services  do  need  to  be  provided. 

The  gentleman,  I  think,  Mr.  Berman  had  mentioned  something 
about  an  alternative,  and  I  feel  like  that's  what  I'm  here  today,  is 
maybe  to  offer  an  alternative  or  just  to  describe  how  our  program 
is  run.  Our  program  is  100  percent  judicare.  What  does  that  mean? 
It  means  that  we  have  no  staff  attorneys.  First  of  all,  our  board  of 
directors  is  a  panel  of  six  attorneys  and  three  client-eligible.  What 
they  do  is  they  set  the  priorities  that  we  go  by  to  determine  what 
cases  we're  going  to  handle,  and  we  have  a  very  good  board.  They 
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try  to  set  priorities  in  such  a  way  that  we  feel  like  that  people  who 
are  getting  the  service  are  the  ones  that  deserve  the  service. 

There's  been  argument  that  judicare  will  not  work  at  all.  I  dis- 
agree with  that.  But  I  will  agree,  from  talking  with  other  sources 
over  this  past  weekend,  that  it  does  have  its  place,  and  I  feel  like 
there  are  different  models  we  can  come  up  with  as  alternatives. 
But  I'm  a  strong  advocate  of  a  judicare-type  system. 

The  other  argument  has  been  that  we  cannot  provide  proper 
service.  I  feel  like  52  attorneys  and  their  expertise  is  more  valuable 
than  4  attorneys  and  their  expertise.  When  we  get  an  application, 
the  intake  specialist  on  our  staff  process  this  application  based  on 
the  priorities  that  our  board  has  established.  Then  if  that  case  is 
approved,  we  refer  it  out  to  these  attorneys.  If  the  client  does  not 
qualify — this  goes  back  to  my  original  example — they  just  don't 
qualify.  Our  organization  will  try  to  find  alternative  resources  for 
them.  We  don't  just  say,  "We're  sorry,  hit  the  door."  You  know,  we 
try  to  find  other  agencies  that  will  try  to  help  these  people  through 
pro  bono. 

One  thing  we  do  have  in  a  judicare  system  is  accurate 
timekeeping  because  the  attorneys  are  billing  us  for  what  we're 
paying  them,  and  they've  detailed  their  timesheets.  How  do  we  stay 
on  top  of  cases?  The  people  in  each  county  that  take  these  applica- 
tions are  constantly  in  touch  with  the  attorneys.  They  are  also  con- 
stantly in  touch  with  the  clients  so  we  can  feel  like  the  client  is 
getting  the  service  that  they  deserve.  When  an  attorney  closes  a 
case,  the  final  bill  is  processed.  Then  we  send  out  a  satisfaction 
survey.  What  we're  trying  to  do  is  make  sure  that  the  funds  are 
spent  on  direct  services  to  the  client. 

From  an  economic  standpoint,  just  in  our  area,  it's  helped  stimu- 
late the  economy  in  some  areas  based  on  new  attorneys  trying  to 
start  private  practices.  We  have  some  attorneys  begging  for  all  the 
cases  that  we  can  give  them,  and  the  client  satisfaction  surveys 
have  been  very  positive  with  these  new  attorneys.  These  people 
have  been  very  happy  with  what  they've  been  receiving. 

One  note  I'll  make,  since  I  saw  the  light  come  on,  our  program 
has  never  been  involved  in  class  action  suits  or  fee-generating 
suits.  That  was  something  that  our  board  established  that  we  feel 
like  was  not  necessary.  We  felt  that,  if  it  was  fee-generating,  we 
will  refer  them  to  one  of  our  current  panel  attorneys  and  suggest 
they  go  talk  to  them  based  on  their  case,  and  that  the  fee  should 
go  to  the  attorney  because  we  were  not  there  to  make  money.  We 
were  there  to  provide  a  service  for  people  who  could  not  afford  the 
service. 

[The  prepared  statement  of  Mr.  Adams  follows:] 

Prepared  Statement  of  Robert  E.  Adams,  Executive  Director,  Legal 
Services,  Fourth  Judicial  District  of  South  Carolina 

I.  Why  the  need  for  Legal  Services 

If  the  direct  Legal  Services  for  clients  was  totally  eliminated,  there  would  not  be 
equal  access  to  justice  for  indigent  people.  Some  of  our  case  examples  of  this  situa- 
tion are: 

Example  1:  An  elderly  couple  was  wrongly  placed  in  a  nursing  home  by  their 
daughter.  The  daughter  took  advantage  of  them  by  having  them  sent  to  a  nursing 
home  so  that  the  daughter  and  her  boyfriend  could  move  into  the  elderly  couple's 
home.  Even  though  the  Department  of  Social  Services  was  supposed  to  be  protecting 
the  rights  of  the  elderly  couple  through  adult  services,  they  failed  to  do  so,  and  the 


600 

couple  did  not  have  counsel.  The  couple  contacted  our  Legal  Services  program  and 
was  distraught  because  they  wanted  to  return  to  their  home,  but  was  told  by  the 
nursing  home  they  could  not.  Our  program  obtained  an  attorney  for  this  couple.  The 
case  was  investigated  and  found  to  have  merit  to  proceed  with  legal  representation. 
The  end  result,  because  this  couple  had  access  to  justice  through  our  program,  was 
that  they  were  allowed  to  go  home.  The  daughter  and  boyfriend  were  put  out  of  the 
home  and  the  elderly  couple  could  handle  their  own  affairs  again.  Private  counsel 
would  have  been  impossible  on  their  limited  income. 

Example  2:  A  lady  and  her  children  had  been  physically  abused  by  her  husband 
for  years.  Because  of  no  financial  security  of  her  own,  she  remained  trapped  in  this 
situation  until  she  was  severely  beaten  and  decided  to  come  to  our  program  to  seek 
help.  Our  program  made  referral  for  counseling  and  found  temporary  housing  and 
legal  representation  to  pursue  relief  from  this  abusive  situation.  The  safety  of  her 
and  her  children  was  gained  through  our  program's  service.  She  is  now  gainfully 
employed  because  we  referred  her  to  local  training  programs.  She  is  currently  self- 
sufficient  at  this  time. 

In  addition  to  the  above,  during  a  nine  month  period  of  time  in  1993,  our  South 
Carolina  Pro  Bono  Program  could  not  accommodate  a  large  flow  of  case  referrals. 
Therefore,  the  needs  of  these  indigent  clients  could  not  be  met  due  to  this  Pro  Bono 
overload.  Therefore,  we  also  feel  if  the  Legal  Services  could  not  be  provided  for  these 
people,  this  same  situation  would  occur  in  every  state. 

//.  Judicare  program 

Legal  Services  of  the  Fourth  Circuit,  Inc.  is  a  non-profit  corporation  in  the  State 
of  South  Carolina  governed  by  a  nine  member  Board  of  Directors.  Under  Legal  Serv- 
ices Corporation  regulations,  six  of  the  Board  of  Directors  must  be  attorneys  and 
another  three  of  the  Board  must  be  client-eligible  persons. 

All  of  our  Board  members  come  from  the  six  counties  served  by  our  Program.  We 
receive  a  yearly  grant  from  LSC  to  enable  it  to  serve  indigent  people  in  the  six  coun- 
ties. Our  Program  is  100%  judicare. 

Our  Board  of  Directors  establish  and  approve  case  priorities  and  case  fee  limits. 
Input  to  determine  the  priorities  comes  from  judges,  community  agencies,  local  at- 
torneys and  clients.  Fee  limits  are  determined  by  previous  years'  statistics.  Attor- 
neys from  local  bar  associations  in  our  six  county  service  area  contract  with  our  Pro- 
gram to  accept  case  assignments  according  to  our  case  priorities  and  income  guide- 
lines. There  are  presently  fifty-two  attorneys  contracted  with  our  Program.  An  expe- 
rienced staff  member  ( 1  per  county)  screens  each  client  for  income  and  merit.  The 
application  is  processed  and  information  verified.  If  the  client  is  approved,  a  referral 
is  made  to  one  of  our  attorneys.  If  the  client  does  not  qualify  for  service  with  our 
Program,  our  staff  diligently  seeks  to  meet  the  clients's  needs  through  alternative 
resources. 

Progress  billings  are  made  on  each  case  and  accurate  records  are  maintained. 
Communications  between  the  assigned  attorney  and  our  staff  member  is  also  main- 
tained to  inform  us  of  case  status  and  possible  circumstances  that  would  disqualify 
the  client.  We  are  constantly  monitoring  cases  for  possible  abuse.  When  an  attorney 
closes  a  case,  the  final  bill  is  processed.  Also,  a  Satisfaction  Survey  is  conducted  to 
evaluate  the  service  performed  by  the  assigned  attorney  and  our  staff  member.  Our 
goal  is  that  Legal  Services'  funds  are  spent  on  direct  professional  services  to  clients. 

III.  Why  judicare 

Cost  effective  and  better  service 
From  1994  statistics  furnished  by  the  South  Carolina  Bar  Foundation,  we  com- 
pared our  Program  with  the  other  five  programs  in  our  state.  Budgeted  dollars  for 
direct  client  services  for  the  other  five  programs  ranged  from  42.2%  to  50%.  Those 
dollars  included  attorney  and  paralegal  salaries  and  contract  services.  Our  budgeted 
dollars  for  direct  client  services  was  67.8%.  Those  dollars  included  contract  services 
and  intake  specialists  salaries.  By  offering  the  services  of  our  fifty-two  panel  attor- 
neys, we  feel  the  clients  have  access  to  a  diversity  of  legal  expertise  instead  of  limit- 
ing them  to  a  few  staff  attorneys. 

Economics 
When  cases  are  assigned  to  different  attorneys,  those  dollars  earned  are  distrib- 
uted throughout  the  local  communities  helping  to  stimulate  these  economies,  versus 
all  dollars  going  to  a  few  staff  attorneys.  New  attorneys  starting  private  practices 
would  also  benefit.  We  have  also  seen  on  our  Client  Satisfaction  Surveys  where  cli- 
ents have  returned  to  our  panel  attorneys  to  represent  them  in  fee  generating  cases. 
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Consistency  and  conformity 
As  stated  above,  our  program  uses  priority  guidelines  that  are  approved  by  our 
Board  of  Directors.  These  guidelines  would  be  equivalent  to  the  current  proposal  of 
case  restrictions.  Every  field  office  in  our  program  uses  the  same  guidelines,  thus 
eliminating  prohibited  activities  and  questionable  case  types.  Using  this  method  of 
conformity  would  also  prevent  misinformation  of  case  statistics  and/or  fraud. 

IV.  Summary 

During  the  fifteen  years  of  operation,  this  program  has  been  fine-tuned  to  build 
a  streamlined,  successful  judicare  program.  We  are  constantly  monitoring  our  cases 
with  our  priority  guidelines  to  assure  that  access  to  justice  is  provided  to  the  most 
deserving  citizens.  We  would  like  to  note  that  our  program  has  never  been  involved 
in  class  action  suits,  abortions,  or  fee  generating  cases. 

Mr.  Gekas.  We  thank  you,  Mr.  Adams.  We'll  be  sure  to  get  back 
to  you  when  the  round  of  questioning  begins. 
And  now  we  turn  to  Mr.  Martin. 

STATEMENT  OF  JACK  W.  MARTIN,  JR.,  VICE  PRESIDENT- 
GENERAL  COUNSEL,  FORD  MOTOR  CO. 

Mr.  Martin.  I  appreciate  the  opportunity  to  be  here  this  morn- 
ing. I  flew  in  from  Michigan  this  morning,  and  the  Michigan  papers 
were  filled  with  stories  about  the  life  of  George  Romney,  who  died 
yesterday.  Governor  Romney  was  a  great  volunteer.  In  fact,  he  de- 
voted, I  think,  all  of  his  years  since  retiring  from  public  service  to 
volunteer  work,  and  one  of  the  quotes  in  the  paper  this  morning 
attributed  to  Governor  Romney  was:  "The  most  powerful  problem- 
solving  force  on  Earth  is  the  organized  voluntary  cooperation  of  a 
free  people." 

I  was  quite  struck  by  that  quote.  I'm  a  volunteer.  I  guess  I'm  a 
volunteer  here  today,  and  I've  spent  a  good  deal  of  time  over  the 
last  10  to  12  years  crisscrossing  this  country  trying  to  encourage 
the  development  of  more  pro  bono  work  on  the  part  of  lawyers  and 
trying  to  secure  public — rather  private  funding  to  supplement  the 
public  funding  that  has  been  available  to  provide  Legal  Services  to 
the  poor. 

One  of  the  reasons  I  was  anxious  to  accept  the  invitation  to  ap- 
pear here  today  was  that  my  experience  has  convinced  me  that 
there  is  no  way  that  the  legal  profession  through  volunteer  pro 
bono  efforts  is  going  to  make  anything  more  than  a  very  small  dent 
in  supplying  the  needed  services  to  the  poor  for  access  to  the  civil 
justice  system.  I  know  that  some  well-meaning  people  who  are  con- 
cerned about  Federal  funding  of  legal  services  think  there  is  some 
possibility  that  volunteer  services  and  private  funding  would  move 
in  to  fill  the  gap  in  the  event  that  public  funding  was  no  longer 
available,  and  my  experience  in  trying  to  promote  pro  bono  services 
and  in  trying  to  secure  private  funding  has  convinced  me  that 
that's  simply  not  the  case. 

Now  from  the  debate  that  we've  all  heard  this  morning,  I  think 
it's  very  clear  that  there  is  no  one  who  doesn't  think  that  there 
needs  to  be  access  to  the  civil  justice  system  for  the  poor.  I  think 
no  one  has  disputed  that.  I  think  the  real  question  we  have  is  how 
to  structure  those  services  and  how  to  provide  the  funding. 

Now,  in  addition  to  practicing  law  for  35  years,  I  think  I  also  con- 
sider myself  a  businessman.  I've  been  in  corporate  life  for  25  years 
with  Ford  Motor  Co.  I  know  something  about  how  corporate  Amer- 
ica has  restructured  itself  in  the  last  few  years  and  some  of  the 
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philosophies  that  have  driven  that  restructuring.  And  when  I  think 
about  how  to  structure  the  provision  of  legal  services  to  the  poor, 
I  must  say  that  I  think  the  current  structure  has  a  lot  to  rec- 
ommend. We  have  a  very  small  federally  funded  agency  which  is 
making  grants  to  local  organizations  around  the  country.  I  think 
it's  important  to  have  a  central  function  involved  because,  frankly, 
the  economies  of  scale  involved  in  this  program  are  not  large 
enough,  in  my  view,  to  split  it  up  and  send  it  out  to  all  50  States. 

The  provision  of  legal  services  is  a  very  low-level  priority  in  al- 
most all  sectors  you  look  at.  It's  certainly  a  low-level  priority  for 
the  Federal  Government  looking  at  the  amount  of  funding  that  the 
Federal  Government  has  provided  over  the  years.  It's  a  very  low- 
level  priority  on  the  part  of  the  States,  and  it's  clearly  a  very  low- 
level  priority  on  the  part  of  most  private  foundations  and  chari- 
table organizations.  So  I  think  it's  very  unwise  to  think  in  terms 
of  splitting  this  function  up  and  sending  it  back  to  the  States. 

There  are  also,  I  think,  some  management  advantages  of  having 
some  central  control.  They're  obviously — apart  from  the  scale 
economies,  there's  a  question  of  expertise  and  training  that  I  think 
can  be  provided  centrally  much  better  than  it  can  regionally.  There 
are  administrative  benchmarking  exercises  that  can  be  done,  the 
migration  of  best  practices  among  field  offices.  So  I  think  there  are 
lots  of  reasons  to  maintain  a  central  administrative  body  running 
this  program. 

With  respect  to  funding,  I've  indicated  earlier  that  I  have  grave 
doubts  about  the  ability  of  the  private  sector  to  fill  the  gap.  I  think 
that  it's  highly  unlikely,  based  on  my  experience,  that  there  will  be 
public  funding  available  across  the  board  in  all  States.  There  are 
some  States  today  that  do  provide  public  funding,  but  it's  very 
much  the  minority. 

I'd  like  to  comment  briefly  on  some  of  the  restrictions  that  have 
been  suggested  for  legal  services.  I  was  somewhat  appalled  to  un- 
derstand that  the  current  funding  proposal  allocates  more  re- 
sources to  the  auditing  function  than  it  does  to  the  basic  adminis- 
trative function  for  the  program.  I  think  long  ago  in  industry  we 
decided  it  didn't  make  sense  to  have  one  checker  for  every  worker, 
and  I  think  this  concept  of  extensive  auditing  of  the  program,  rath- 
er than  setting  up  an  administrative  group  that  you  have  trust  and 
confidence  in  and  letting  them  manage  the  program  appropriately, 
just  doesn't  make  sense. 

I  think  from  my  very  limited  perspective  there's  been  much  too 
much  effort  at  rehashing  old  ground,  talking  about  war  stories 
from  the  past,  instead  of  looking  to  the  future.  I  think  we  ought 
to  define  the  most  cost-effective  system  we  can.  We  ought  to  de- 
velop the  funding  for  it.  We  ought  to  get  on  with  the  real  effort  of 
trying  to  deregulate  and  delegalize  this  society,  so  we  wouldn't 
need  the  kind  of  legal  services  for  the  poor  that  they  now  so  des- 
perately require  in  order  to  survive  in  this  very  complex  society 
that  we've  created. 

Thank  you. 

[The  prepared  statement  of  Mr.  Martin  follows:] 
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Prepared  Statement  of  John  W.  Martin,  Jr.,  Vice  President-General 
Counsel,  Ford  Motor  Co. 

Mr.  Chairman  and  members  of  the  Committee.  Let  me  begin  by  thanking  you  for 
the  opportunity  to  testify  before  you  this  morning. 

My  name  is  John  W.  Martin,  Jr.,  Vice  President  and  General  Counsel  of  Ford 
Motor  Company.  I  am  here  today  as  Chair  of  the  Committee  of  General  Counsel  for 
the  Preservation  of  legal  services. 

As  the  General  Counsel  of  major  corporations,  we  strongly  support  providing  legal 
aid  to  the  poorest  in  our  society.  Our  experiences  have  convinced  us  that  this  legal 
safety  net  for  the  poor  can  be  best  sustained  with  core  funding  from  the  federal  gov- 
ernment. While  we  fully  recognize  the  national  priority  to  move  many  social  pro- 
grams back  to  the  states,  we  are  writing  to  recommend  your  support  of  this  funding. 

For  almost  30  years,  federally  funded  legal  services  programs  have  promoted  an 
ordered  society,  the  peaceful  resolution  of  disputes  and,  equally  important,  con- 
fidence by  low  income  Americans  in  our  system  of  laws  because  it  has  some  unique 
advantages.  These  Americans,  like  all  of  us,  need  to  feel  there  is  a  real  system  in 
place  to  resolve  disputes  ranging  from  consumer  fraud  and  housing  issues  to  domes- 
tic relations  problems.  This  experience  is  consistent  with  our  democratic  values  and, 
from  the  vantage  point  of  business  it  helps  create  a  climate  in  which  business  and 
economic  development  can  succeed  because  it  promotes  faith  in  our  system  of  gov- 
ernment. The  current  structure  for  civil  legal  services  delivery  is  unique  for  federal 
programs.  It  is  efficient  and  cost  effective,  it  places  decision  making  at  the  state  and 
local  level,  and  it  provides  the  core  funding  which  generates  additional  funding  and 
resources  at  the  local  level.  The  paragraphs  below  describe  other  important  at- 
tributes of  the  program. 

Efficiency:  LSC  spends  only  3%  of  its  annual  appropriation  on  administrative  ex- 
penses. Fully  97%  of  funds  are  direct  grant  monies  to  more  than  300  locally-gov- 
erned non-profit  organizations.  Of  the  97%,  approximately  5%  is  used  to  develop  and 
administer  training  programs,  legal  research,  and  support  efforts,  which  are  utilized 
at  the  local  level. 

New  federalism:  Through  administrative  simplicity,  accountability  to  Congress 
and  national  goals,  local  discretion  in  delivery  mechanisms,  flexibility  in  addressing 
client  needs  in  diverse  communities,  and  advocacy  of  cost-effective  problem-solving 
strategies,  the  legal  services  delivery  system  is  an  example  of  how  the  federal  gov- 
ernment can  be  an  effective  "junior  partner"  in  a  program  that  utilizes  people  famil- 
iar with  the  specific  needs  of  their  own  communities  to  minister  to  its  needs,  legal 
services  programs  are  controlled  by  local  boards  of  directors  whose  members  include 
local  bar  leaders,  business  leaders  and  other  representatives  of  the  communities  in 
which  these  organizations  are  located. 

Joint  responsibility  and  leveraged  resources:  The  federal  investment  in  legal  serv- 
ices provides  a  core  base  of  support  for  more  than  900  neighborhood  legal  aid  offices 
throughout  urban  and  rural  America.  Local  service  providers  leverage  these  federal 
funds  by  securing  more  than  $200  million  in  additional  resources  from  state  and 
local  governments,  privation  foundations,  corporations  and  individuals.  In  addition, 
federal  funding  has  stimulated  the  involvement  of  over  120,000  private  attorneys 
who  provide  pro  bono  assistance  to  the  poor  through  programs  sponsored  by  local 
service  providers.  Indeed,  LSC  regulations  require  that  local  agencies  spend  12%  of 
their  funding  on  efforts  to  cultivate  pro  bono  resources  at  the  local  level.  The  value 
of  this  assistance  is  in  excess  of  the  federal  and  local  contributions  combined.  This 
level  of  unprecedented  cooperation  and  resource  participation  has  resulted  in  a  truly 
effective  partnership  among  federal,  state,  local  and  private  contributors  to  legal  aid 
for  the  poor. 

Reordered  priorities:  In  addition,  there  is  a  real  potential  to  redirect  efforts  of 
legal  aid  offices  to  helping  those  on  public  assistance  find  a  way  to  enter  the 
maintstream  of  working  America.  We  have  recently  put  programs  in  place  using  pri- 
vate funds  designed  to  assist  poor  people  in  setting  up  their  own  businesses  and  in 
redeveloping  neighborhood  housing  utilizing  a  nationwide  network  of  business  law- 
yers. Continued  congressional  support  and  encouragement  of  initiatives  such  as 
these  could  reap  major  dividends. 

We  also  believe  that  supporting  legal  services  for  the  poor  is  in  no  way  inconsist- 
ent with  Congress'  efforts  to  curtail  the  litigiousness  of  our  society.  As  you  can 
imagine,  we  have  a  deep  interest  in  reducing  the  amount  of  litigation  in  our  country 
and  we  applaud  Congress'  efforts  to  accomplish  this.  However,  while  doing  this,  we 
must  all  remember  that  the  poor  are  also  victims  of  this  situation.  Taking  away  the 
poor's  already  modest  ability  to  access  our  legal  system  to  protect  themselves  will 
do  little  to  reduce  the  litigation  in  this  country.  It  will,  however,  undoubtedly  exac- 
erbate those  social   problems  (for  instance,  homelessness,   abused  children,   etc.) 
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which  can  be  helped  by  the  legal  system.  Legal  services  programs,  in  many  respects, 
help  reduce  litigation  by  promoting  alternative  methods  for  resolving  disputes.  A  so- 
ciety where  a  significant  portion  of  the  population  does  not  have  access  to  the  legal 
system  to  protect  themselves  is  unstable,  will  be  fraught  with  social  problems  and 
is  not  good  for  anyone,  including  American  business. 

We  are  deeply  concerned  that  dismantling  or  reducing  funding  for  the  legal  serv- 
ices program  would  leave  the  nation's  poor  without  real  alternatives  for  assistance 
on  critical  civil  matters.  We  believe  as  well  that  a  negative  multiplier  might  result, 
causing  the  erosion  of  privately-supported  programs  that  work  in  partnership  with 
the  core,  federally-funded  programs. 

Thank  you. 

Mr.  Gekas.  We  thank  you,  and  we  will  be  sure  to  get  back  to  you 
as  well  when  the  round  of  questioning  begins. 
Mr.  Hogan. 

STATEMENT  OF  NEAL  I.  HOGAN,  GENERAL  COUNSEL,  DUBLIN 

CASTLE  GROUP 

Mr.  HOGAN.  Mr.  Chairman  and  committee,  thank  you  very  much 
for  inviting  me  this  morning. 

Over  the  past  5  years  Dublin  Castle  Group  has  been  engaged  in 
an  investigation  of  the  Legal  Services  Corporation  and  its  grantees. 
In  February  of  this  year,  we  were  requested  to  prepare  a  back- 
ground paper  on  the  LSC  for  the  Heritage  Foundation.  In  the 
course  of  our  investigation,  we've  interviewed  hundreds  of  LSC  and 
grantee  employees,  hundreds  of  clients  and  attorneys  who  have  op- 
posed LSC  attorneys. 

In  the  course  of  our  work,  we  have  identified  several  serious 
flaws  in  the  Federal  provision  of  legal  services  to  the  poor.  Those 
flaws  include  the  legal  structure  of  the  Legal  Services  Corporation, 
the  method  of  funding  legal  services  providers,  and  a  complete  lack 
of  effective  monitoring  since  the  inception  of  the  LSC.  This  House 
is  currently  considering  two  proposed  reform  measures,  H.R.  1806 
and  H.R.  2076.  H.R.  1806  is  a  reauthorization  legislation  drafted 
by  Representative  McCollum  and  Representative  Stenholm.  H.R. 
2076,  of  course,  is  the  House  appropriations  bill,  both  of  which  con- 
tain provisions  that  we  feel  neither  adequately  address  the  flaws 
in  the  current  legal  services  program  and  may  in  some  cases  wors- 
en the  situation. 

Fundamentally,  we  believe  that  the  best  solution  to  the  current 
program  is  the  elimination  of  Federal  funding  and  involvement  in 
the  provision  of  legal  services  to  the  poor.  Access  to  justice  for  the 
poor  is  essentially  a  State  law  problem  and  ought  to  be  adminis- 
tered and  funded  at  the  State  level. 

The  principal  legal  issues  facing  the  poor,  as  described  by  the 
LSC  and  its  grantees,  are  homelessness  created  by  eviction,  spouse 
and  child  abuse,  consumer  fraud,  and  debt  collection  matters. 
Those  issues  are  principally  State  law  issues,  and  tremendous 
progress  has  been  made  in  each  of  those  areas  since  the  initial  for- 
mation of  the  Office  of  Economic  Opportunity  back  in  1977. 

While  this  committee  has  heard  unsupported  testimony  about 
unmet  legal  meets,  neither  LSC  nor  its  grantees  have  produced  a 
single  valid  study  of  legal  needs.  I'm  only  aware  actually  of  two, 
one  by  the  Massachusetts  Law  Reform  Institute  and  another  one 
that  was  commissioned  out  of  Illinois. 

All  this  committee  has  to  consider  in  the  current  record  are  the 
representations  of  the  executive  director  of  Legal  Services  of  New 
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Jersey,  who  said  that  his  receptionist  thinks  she  turns  away  three 
to  five  applicants  for  each  client  accepted.  In  the  current  fiscal  cli- 
mate, where  each  American  family's  share  of  the  national  debt  ex- 
ceeds $74,000,  those  parties  requesting  Federal  funds  should  be  re- 
quired to  provide  clear  and  convincing  evidence  of  a  uniquely  Fed- 
eral need  before  receiving  taxpayer  funds. 

I'd  like  to  speak  briefly  about  some  of  the  problems  I  see  in  the 
legislation  that's  currently  pending,  and  some  of  what  we  believe 
would  be  better  solutions  to  those  issues.  Both  of  the  pending  bills 
perpetuate  the  Legal  Services  Corporation.  I  believe  this  is  a  fun- 
damental flaw  as  the  Legal  Services  Corporation  is  currently  struc- 
tured. LSC's  grantees,  beneficiaries,  and  opponents  that  we've 
interviewed  agree  that  the  Federal  bureaucracy  serves  little  pur- 
pose in  the  provision  of  legal  services  to  the  poor. 

The  real  problem  with  the  Legal  Services  Corporation  is  that  it 
serves  two  functions.  The  Legal  Services  Corporation  makes  grants 
and  it  monitors  grants.  Under  presumptive  refunding,  the  grant- 
making  process  is  essentially  nonfunctional.  Grants  go  to  the  same 
grantees  each  year.  The  monitoring  process  is  hamstrung  by  the 
fact  that  the  Inspector  General  doesn't  control  the  monitoring  func- 
tion, and  the  Inspector  General  and  the  monitoring  employees 
serve  at  the  discretion  of  the  President  of  the  Corporation.  This  is 
a  basic  flaw  and  needs  to  be  corrected. 

Section  6  of  H.R.  1806  prohibits  program  attorneys  from  accept- 
ing employment  as  a  result  of  personal  solicitation.  We  question 
whether  that  will  be  effective,  particularly  in  light  of  NAACP  v. 
Button  which  permits  low-income  advocacy  groups  to  solicit  directly 
clients  in  the  affected  population.  Legal  services'  grantees  all  claim 
an  inability  to  answer  the  needs  currently  presented  to  them  by 
their  client  populations.  Why  is  it  necessary  for  them  to  solicit  any 
additional  business?  I  don't  believe  it  is. 

Section  7  suggests  that  there  could  be  monitoring  improvements. 
I  believe  that  those  monitoring  improvements  will  be  ineffective 
unless  there  is  a  specific  waiver  of  attorney-client  privilege.  Attor- 
ney-client privilege  is  the  principal  impediment  to  current  monitor- 
ing. 

I  would  address  one  other  matter,  the  provision  supposedly  re- 
stricting class  actions,  as  embodied  in  the  current  legislation,  does 
not  restrict  class  actions  beyond  the  existing  provisions  of  the  Legal 
Services  Corporation  Act  and  the  existing  regulations  as  promul- 
gated by  the  Legal  Services  Corporation.  We  believe  that,  in  fact, 
poor  people  are  injured  by  participation  in  class  actions.  Poor  peo- 
ple's needs  are  immediate.  They're  today's  needs.  They're  for  hous- 
ing. They're  for  food.  They're  for  clothing.  They  are  not  for  nebulous 
constitutional  rights  or  expansion  of  Federal  programs. 

Thank  you. 

[The  prepared  statement  of  Mr.  Hogan  follows:] 
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Prepared  Statement  of  Neal  I.  Hogan,  General  Counsel,  Dublin  Castle 

Group 


INTRODUCTION 

For  the  past  five  years  The  Dublin  Castle  Group  has  been  engaged  in  an 
investigation  of  the  Legal  Services  Corporation  and  its  grantees.  In  February  of 
this  year,  we  were  reguested  to  prepare  a  background  paper  on  the  LSC  by  the 
Heritage  Foundation .  In  the  course  of  our  work ,  we  have  identified  several  serious 
flaws  in  the  federal  provision  of  legal  services  to  the  poor.  Those  flaws  include  the 
legal  structure  of  the  Legal  Services  Corporation,  the  method  of  funding  legal 
services  providers,  and  a  complete  lack  of  effective  monitoring  since  the  inception 
of  the  LSC . 

This  House  is  currently  considering  two  proposed  reform  measures:  H .  R .  1806 
and  H.R.  2076.  H.R.  1806  is  reauthorization  legislation  introduced  by 
Representative  McCollum  and  Representative  Stenholm.  H.R.  2076  is  the  House 
Appropriations  bill  which  contains  provisions  drawn  from  H.R.  1806.  Neither  bill 
adeguately  addresses  the  flaws  in  the  current  legal  services  program  and  may  worsen 
the  situation. 

Fundamentally  the  best  solution  to  the  current  problem  is  the  complete 
elimination  of  federal  funding  and  involvement  in  the  provision  of  legal  services  to 
the  poor.  Access  to  justice  for  the  poor  is  essentially  a  state  law  problem.  The 
principal  legal  issues  facing  the  poor  as  described  by  the  LSC  and  its  grantees  are: 
eviction,  spouse  and  child  abuse,  consumer  fraud,  divorce  and  debt  collection. 
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Since  the  formation  of  the  LSC ,  nearly  every  jurisdiction  in  the  United  States 
has  adopted  landlord  tenant  laws  which  override  prior  common  law  and  steeply  tilt 
the  balance  in  favor  of  tenants.  Jurisdictions  with  multifamily  housing  generally 
enforce  rigorous  building  code  reguirements  on  landlords.  Additionally,  the  common 
law  of  divorce  has  been  replaced  by  no-fault  divorce.  LSC  grantees  will  admit  that 
their  role  in  divorce  cases  is  principally  to  instruct  petitioners  in  the  completion  of 
state  court  reguired  forms .  If  difficulties  exist  in  the  family  law  area  state  courts  can 
and  should  correct  them .  Abused  spouses  and  children  should  have  clear  instruction 
in  the  preparation  of  reguests  for  injunctions  or  peace  bonds  provided  by  state  court 
personnel.  Congress  has  already  reguired  the  states  and  the  Internal  Revenue 
Service  to  assist  in  the  collection  of  child  support.  The  states  have  also  responded 
in  the  area  of  consumer  fraud.  It  is  a  rare  prosecutor's  office  or  police  department 
that  does  not  have  a  consumer  fraud  section.  Furthermore,  virtually  every 
jurisdiction  has  enacted  a  deceptive  trade  practices  act  which  provides  for  attorney's 
fees  and  treble  damages.  Debtors  are  protected  under  clear  and  readily  understood 
provisions  of  the  Fair  Debt  Collection  Practices  Act  and  the  Fair  Credit  Billing  Act. 
The  United  States  Trustees  Office  provides  federally  supported  assistance  to 
bankrupts .  In  short  the  law  has  changed  and  to  the  extent  it  reguires  correction , 
the  states  are  the  proper  venue  for  change. 

While  this  committee  has  heard  unsupported  testimony  about  unmet  legal 
needs,  neither  LSC  nor  its  grantees  have  produced  a  single  valid  study  of  legal 
needs.  All  this  committee  has  to  consider  is  the  representation  by  the  Executive 
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Director  of  Legal  Services  of  New  Jersey,  that  his  receptionist  thinks  she  turns  away 
three  to  five  applicants  for  each  client  accepted.  In  the  current  fiscal  climate  where 
each  American  family's  share  of  the  national  debt  exceeds  $74,000.00,  those  parties 
requesting  federal  funds  should  be  required  to  provide  clear  and  convincing 
evidence  of  a  uniquely  federal  need  before  receiving  taxpayer  funds. 

REVIEW  OF  H.R.  1806  AND  H.R.  2076 

Continuation  of  LSC  as  Funding  Vehicle 

H.R.  1806  and  H.R.  2076  are  uniform  in  perpetuating  the  Legal  Services 
Corporation.  This  is  a  fundamental  flaw.  LSC's  grantees,  beneficiaries  and 
opponents  interviewed  by  the  Dublin  Castle  Group  agree:  the  federal  bureaucracy 
serves  no  useful  purpose  in  the  provision  of  legal  services  to  the  poor.  LSC 
principally  awards  grants  to  legal  services  providers.  The  original  grantees  are 
presumed  to  be  entitled  to  funding  in  each  subsequent  year.  42  U.S.C.  Sec.  2996] ; 
East  Arkansas  Legal  Services  v.  Legal  Services  Corp.,  742  F.2d  1472  (D.C.  Cir. 
1984)  cert,  denied  470  U.S.  1028.  Therefor  the  LSC  is  not  able  to  name  new 
grantees  in  periods  of  reduced  funding.  Secondarily,  LSC  monitors  the  grantees. 
Historically,  the  LSC  has  failed  to  detect  theft  and  embezzlement  from  grantees;  has 
failed  to  prevent  violations  of  law  known  to  LSC's  Board  of  Directors;  and,  has  failed 
to  def und  a  grantee  in  more  than  ten  years .  In  summary ,  the  LSC  does  not  fulfill  its 
principal  functions  and  should  be  replaced. 

Solicitation 
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Section  6  of  H .  R .  1806  prohibits  program  attorneys  from  accepting  employment 
which  results  from  in  person  advice  given  by  a  program  employee.  However, 
exceptions  are  created  for  former  clients,  employment  resulting  from  public  speaking 
and  employment  by  persons  joined  in  class  action  litigation .  Although  it  is  proper  for 
an  attorney  in  private  practice  to  solicit  business  from  former  clients,  the  Committee 
should  question  the  wisdom  of  permitting  taxpayer  supported  attorneys  to  solicit 
former  clients.  The  Legal  Services  grantees  all  claim  an  inability  to  answer  the  needs 
currently  presented  to  them.  Why  is  it  necessary  to  solicit  additional  business?  The 
exception  for  public  speaking  seems  to  contemplate  presentations  to  community 
groups,  however  it  includes  standing  on  street  corners  informing  passersby  of  their 
right  to  sue  for  any  imaginable  claim.  Section  16  of  H.R.  1806  purports  to  limit 
grantees'  access  to  class  actions,  but,  the  third  exception  to  Section  6  encourages 
grantees  to  find  class  actions  in  which  paying  customers  would  have  an  interest. 

Monitoring  Improvements 

Section  7  of  H.R.  1806  requires  grantees  to  maintain  a  record  of  the  identity 
of  any  plaintiffs  represented  and  a  statement  of  their  cause  of  action.  These  records 
are  to  be  made  available  to  auditors.  To  the  extent  this  Section  7  applies  to  cases  in 
litigation  it  merely  compels  the  grantee  to  maintain  information  publicly  available  at 
the  courthouse.  To  the  extent  Section  7  applies  to  cases  not  filed  in  a  public 
tribunal,  Section  7  is  ineffective.  The  attorney-client  privilege  has  been  raised  by 
grantees  to  prevent  monitoring  in  the  past.  Whether  the  privilege  extends  to  the 
information  required  by  Section  7  is  debatable.  Unless  the  drafters  of  H.R.  1806 
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intend  LSC  and  its  grantees  to  litigate  the  scope  of  the  privilege  for  years  to  come , 
the  clients  must  be  required  to  execute  a  limited  waiver  of  privilege .  The  waiver  is 
permissible  and  does  not  compromise  the  clients'  rights  in  litigation ,  if  it  is  limited 
to  review  by  auditors  and  those  auditors  are  prohibited  from  revealing  the 
information  outside  the  monitoring  function. 

Timekeeping 

Section  9  of  H.R.  1806  provides  that  LSC  shall  require  attorneys  and 
paralegals  employed  by  a  grantee  to  maintain  time  records.  The  record  must  include 
the  name  of  the  matter ,  the  type  of  matter ,  the  time  spent  and  the  source  of  funding 
for  the  matter.  Section  9  fails  to  define  paralegal  or  attorney  leaving  a  host  of  job 
titles  uncovered .  The  grantees  should  be  expected  to  argue  that  the  time  spent  on 
various  activities  reveals  the  attorney's  concerns  and  tactics.  Consequently  the  time 
record  would  be  subject  to  the  attorney-client  privilege.  H.R.  1806  fails  to  require 
an  appropriate  waiver  of  the  privilege. 

Local  Board  Priorities 

Section  10  of  H.R.  1806  requires  the  grantees'  local  Boards  of  Directors  to 
establish  priorities  for  types  of  cases .  Section  10  is  a  recapitulation  of  42  U .  S .  C . 
Sec.  2996f(a)(2)(C)  and  42  C.F.R.  Part  1620.  The  only  change  is  the  requirement 
of  a  quarterly  report  of  cases  accepted  outside  the  established  priorities .  Under  the 
A.B.A.'s  Model  Rules  of  Ethics  local  Boards  of  Directors  cannot  compel  or  prevent 
staff  attorneys'  representation  of  specific  clients.  The  attorney's  duty  of  loyalty  is 
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to  the  client  not  to  the  funding  source.  Although  existing  law  requires  the  same 
identification  of  priorities,  only  very  specific  guidelines  and  real  penalties  for 
deviations  can  prevent  the  acceptance  of  offensive  cases. 

Use  of  Outside  Funds 

Section  1 1  of  H .  R .  1806  extends  the  restrictions  of  the  amended  Legal  Services 
Corporation  Act  of  all  funding  sources.  This  raises  two  serious  Constitutional 
issues.  If  a  state  provides  funds  to  a  LSC  grantee,  Section  11  can  be  challenged  as 
a  violation  of  the  10th  Amendment.  The  10th  Amendment  has  been  honored  most  often 
in  the  breach.  Nevertheless  the  10th  Amendment  prohibits  the  federal  government 
from  compelling  the  states  to  regulate  individuals  or  from  regulating  the  states  as 
states.  New  York  v.  U.S.,  112  S.  Ct.  2408  (1992).  Where  private  funds  are 
contributed  to  a  grantee,  the  1st  Amendment  right  of  free  speech  may  be  infringed. 
F.C.C.  v.  League  of  Women  Voters  of  Calif.,  468  U.S.  364  (1984).  Whether  a 
resistant  grantee  is  ultimately  successful  is  unimportant  to  effective  monitoring. 
Litigation  in  past  defunding  cases  has  more  than  six  years.  No  monetary  penalties 
are  imposed  in  the  meanwhile.  Furthermore  the  LSC  is  not  entitled  to  recover 
attorneys'  fees,  prejudgment  interest  or  monetary  damages.  Justice  delayed  in  a 
monitoring  dispute  is  clearly  justice  denied  for  the  LSC  and  taxpayers. 

Eviction  Cases 

Section  12  of  H.R.  1806  prohibits  the  use  of  LSC  funds  to  defend  a  "person" 
in  an  eviction  proceeding  brought  by  a  public  housing  authority  if :  1)  that  person 


612 


has  been  charged  with  the  sale  of  illegal  drugs  and  2 )  the  drug  activity  threatens 
the  health  or  safety  of  other  tenants  or  employees  of  the  project .  Initially  it  should 
be  observed  that  the  sale  of  illegal  drugs  always  threatens  the  health  and  safety  of 
members  of  the  community  in  which  the  sales  take  place .  Next ,  we  must  realize  that 
the  U.S.  Department  of  Housing  and  Urban  Development  reguires  public  housing 
projects  to  include  in  their  leases  provisions  reguiring  eviction  of  tenants  who 
personally  or  through  their  invitees  create  nuisances.  Drug  trafficking  is  a 
recognized  nuisance  under  state  law .  H .  U .  D .  imposed  this  reguirement  as  a  result 
of  Congressional  mandates.  Technically  the  drafters  of  H.R.  1806  should  recognize 
that  Section  12  as  written  is  inapplicable  to  convicted  drug  dealers,  and  that  only 
tenants  can  be  evicted.  Other  persons  may  be  enjoined  or  subjected  to  a  peace  bond 
but  not  legally  evicted.  Further,  drug  dealing  is  not  the  only  or  even  the  most 
serious  criminal  problem  in  public  housing.  Finally,  private  property  owners  are  also 
under  attack  by  zealous  Legal  Services  attorneys  and  should  be  afforded  the  same 
protection  as  public  housing  authorities .  Legal  Services  attorneys  argue  that  entire 
families  should  not  be  evicted  for  the  crime  of  a  boyfriend,  child  or  grandchild.  One 
lesson  that  we  can  learn  from  the  Japanese  is  that  family  ostracism  does  more  to 
reduce  crime  than  fleets  of  patrol  cars. 

Competition 

Section  13  of  H .  R .  1806  contemplates  the  future  award  of  grants  through  a 
competitive  process.  Section  13(a)(3)(D)  ensures  that  the  winners  of  that 
competitive  process  will  be  existing  grantees.  This  subsection  mandates  that  the 
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criteria  of  competition  must  include  "the  demonstration  of  a  full  understanding  of  the 
basic  legal  needs  of  the  eligible  clients  to  be  served  and  a  demonstration  of  the 
capability  of  serving  those  needs."  Given  the  past  record  of  LSC  grantees, 
preferential  standing  would  be  inappropriate  in  many  cases.  This  and  other 
subjective  criteria  would  further  politicize  the  awarding  and  grants  to  the  detriment 
of  poor  Americans.  In  fact,  the  legal  needs  of  the  poor  are  basic  and  simple.  Any 
attorney  with  a  few  years  of  experience  is  eguipped  to  handle  those  needs.  Witnesses 
provided  by  the  LSC  continually  suggest  that  Social  Security  cases  are  the  most 
technically  difficult  cases  for  field  attorneys.  The  truth  is  that  much  of  the  Social 
Security  related  work  is  currently  performed  by  law  students.  Competition  is  a  valid 
solution  to  the  future  provision  of  legal  services  but  that  competition  should  be  open 
to  any  attorney  with  five  years  of  experience  and  a  clean  disciplinary  record. 

Class  Actions 

Class  actions  are  perhaps  the  most  misused  tool  in  the  Legal  Services 
attorney's  toolbox.  Class  actions  by  their  nature  delay  resolution  for  the  individual 
client.  Poor  clients  freguently  do  not  have  the  luxury  of  time.  Their  needs  are 
immediate:  housing,  food  and  medical  care.  Section  16  of  H.R.  1806  appears  to  limit 
class  actions.  It  does  not  actually  provide  any  restrictions  not  already  contained  in 
LSC  regulations.  See  42  C.F.R.  Part  1617.  H.R.  2076  goes  further  than  H.R.  1806 
and  bans  class  actions  against  state,  local  and  federal  government.  H.R.  2076  Sec. 
504  (7) .  There  is  no  valid  basis  for  failing  to  extend  the  same  protection  to  private 
defendants . 
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Legal  Services  fox  Allen  Nationals 

Section  17  of  H .  R .  1806  is  identified  as  "Restrictions  on  Use  of  Funds  for  Legal 
Assistance  to  Aliens . "  However ,  Section  17  only  restricts  the  use  of  LSC  funds  from 
the  provision  of  legal  services  to  illegal  aliens  too  ignorant  of  U .  S .  immigration  law 
to  claim  political  asylum  or  refugee  status .  Legal  Services  attorneys  travel  through 
out  Mexico  and  Central  America  instructing  local  populations  in  their  rights  to  claim 
political  asylum  in  the  United  States .  The  asylum  applicant  merely  needs  to  cross  the 
Rio  Grande  and  request  a  Legal  Services  attorney.  LSC  monitoring  reports 
consistently  reveal  that  grantees  fail  to  ask  potential  clients'  nationality .  The  United 
States  has  millions  of  poor  without  soliciting  poor  inhabitants  of  other  countries .  The 
American  Immigration  Lawyers  Association,  the  National  Lawyers  Guild,  Catholic 
Social  Services  and  many  other  organization  serve  the  alleged  "refugee"  community. 
Taxpayer  supported  legal  services  has  higher  priorities. 

Training 

Section  18  of  H.R.  1806  begins  by  restricting  "training  activities"  but 
concludes  by  permitting  grantees  to  provide  training  for  attorneys  and  paralegals 
to  provide  adequate  legal  assistance  to  eligible  clients.  In  other  words,  Legal 
Services  attorneys  may  no  longer  act  as  union  organizers  but  may  still  train  union 
organizers .  Justice  for  Janitors ,  the  United  Farm  Workers  and  other  unions  are  well 
funded  and  enjoy  access  to  the  AFL-CIO  Legal  Defense  Fund.  They  do  not  require 
taxpayer  support.  Battered  women  and  children  are  more  deserving. 
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Representation  of  Prisoners 

The  6th  Amendment  right  to  counsel  only  applies  in  criminal  cases .  Section  22 
of  H.R.  1806  would  prevent  the  use  of  LSC  funds  to  represent  prisoners  in 
litigation.  Section  22  should  be  extended  to  persons  incarcerated  in  institutions  for 
the  criminally  insane  and  to  other  forms  of  representation  other  than  litigation. 
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RECOMMENDATIONS 

If  reauthorization  legislation  goes  forward,  the  period  of  reauthorization 
should  be  limited  to  a  very  short  period  sufficient  to  permit  the  states  to  formulate 
their  own  plans  for  answering  the  legal  needs  of  the  poor.  Any  such  legislation 
should  dissolve  the  Legal  Services  Corporation  and  the  support  centers.  Assets 
purchased  with  LSC  funds  should  be  recovered  by  the  General  Services 
Administration .  The  legislation  should  proscribe  the  activities  for  which  payment  is 
available .  Representation  should  be  limited  to  individuals  or  individual  households . 

Most  importantly,  any  funding  should  be  paid  in  arrears  to  direct  legal 
services  providers  only.  Advance  grants  are  demonstrably  impossible  to  regulate 
effectively.  Legal  services  providers  should  be  selected  on  a  least  cost  basis  and 
required  to  provide  access  to  their  case  files  for  audit  purposes.  The  goal  of  equal 
access  to  justice  is  not  wrong.  Attempting  to  implement  that  goal  through  a 
politicized  and  uncontrollable  bureaucracy  is  wrong. 


617 

Mr.  Gekas.  We  thank  you,  Mr.  Hogan.  We'll  get  back  to  you. 
Mr.  Quatrevaux. 

STATEMENT  OF  EDOUARD  QUATREVAUX,  INSPECTOR 
GENERAL,  LEGAL  SERVICES  CORPORATION 

Mr.  Quatrevaux.  Thank  you,  Mr.  Chairman.  Thank  you  for  this 
opportunity  to  comment.  My  views  don't  necessarily  reflect  the 
views  of  LSC  management  or  its  directors. 

And  I  just  need  to  correct  one  fact.  The  Inspector  General  at  the 
Legal  Services  Corporation  and  30  other  designated  Federal  enti- 
ties are  hired  and  fired  by  the  entity  head.  In  this  case  it's  the  LSC 
board  of  directors,  not  the  President  of  the  Corporation.  For  what- 
ever it's  worth,  I  was  hired  by  a  board  appointed  by  President  Bush 
in  1991. 

My  message  to  you  today  is  that  this  important  program  needs 
to  be  reformed  and  that  reform  is,  indeed,  possible.  What  makes  it 
possible  are  three  things:  Strong  and  independent  Office  of  Inspec- 
tor General  that  will  not  hesitate  to  report  wrongdoing;  the  Appro- 
priations Committee  recently  restructuring  of  the  appropriation 
that  allows  LSC  for  the  first  time  in  a  very  long  time  to  determine 
the  amounts  individual  grantees  receive,  a  power  they  have  not 
had  in  the  past,  and,  most  important,  this  committee's  willingness 
and  authority  to  rewrite  the  LSC  Act,  to  ask  the  tough  questions, 
reexamine  the  assumptions,  to  make  clear  congressional  intent  re- 
garding appropriate  uses  of  these  funds,  and  to  establish  needed 
controls  to  improve  accountability. 

To  accomplish  this,  the  Office  of  Inspector  General  recommends 
a  number  of  reform  measures.  First  and  most  important  is  to  con- 
tinue the  work  of  the  Appropriations  Committee  and  give  LSC  the 
tools  that  allow  it  to  influence  the  behavior  of  its  grantees.  In  that 
regard,  presumptive  refunding  must  give  way  to  a  system  of  com- 
petition which  considers  past  performance.  Such  a  system  also  has 
to  recognize  the  need  for  continuity  in  provision  of  these  services 
throughout  the  country. 

We  also  think  that  the  Federal  nature  of  LSC  and  the  legal  serv- 
ices program  should  be  expressly  recognized  in  the  law.  This  is  not 
universally  recognized  by  the  Legal  Services  Corporation. 

Third,  the  transfer  of  the  compliance  monitoring  function  to  the 
Office  of  Inspector  General,  as  an  action  taken  by  the  Appropria- 
tions Committee,  will  bring  credibility  to  this  important  function 
that  has  been  the  source  of  controversy  so  often  in  the  past. 

We  also  recommend  that  Congress  consider  applying  the  Govern- 
ment Performance  and  Results  Act  to  the  Legal  Services  Corpora- 
tion. This  is  designed  to  focus  attention  on  the  operation  of  the  sys- 
tems of  this  national  program.  Is  it  achieving  the  results  it  should 
for  the  resources  that  are  provided? 

We  have  a  number  of  other  recommendations  which  are  gen- 
erally intended  to  strengthen  accountability.  We  think  there's  a 
need  for  effective  cost  standards  to  be  applied  through  the  use  of 
OMB  circulars  and  title  31. 

We  believe  that  the  criminal  penalties  in  title  18,  all  of  them, 
which  help  protect  Federal  funds  from  fraud  and  theft,  should  be 
made  applicable  to  LSC. 


618 

We  believe  that  this  Congress  should  state  explicitly  whether  or 
not  it  intends  for  the  Corporation  and  its  Office  of  Inspector  Gen- 
eral to  have  access  to  the  identities  of  the  clients  served  with  these 
Federal  funds. 

We  recommend  that  the  Whistleblower  Protection  Act  should  be 
extended  to  Legal  Services  Corporation,  and  that  the  Corporation's 
employees  should  be  deemed  Federal  employees  or  require  LSC  to 
come  up  with  an  alternative  system. 

We  also  recommend  that  Federal  standards  of  conduct  should  be 
made  applicable  to  LSC. 

Mr.  Chairman,  my  written  statement  contains  more  detail  of 
these  recommendations,  and  I  ask  that  it  be  entered  into  the 
record. 

The  OIG  has  offered  its  views  on  many  of  these  issues  in  exten- 
sive comments  to  the  1993  and  1994  reauthorization  bills.  We 
thank  the  chairman  for  the  amendment  that  he  submitted  last  year 
in  that  regard,  and  would  be  pleased  to  provide  them  additional 
materials  as  well  as  suggested  language,  and  assist  the  committee 
as  it  might  desire. 

Once  again,  thank  you  for  this  opportunity. 

[The  prepared  statement  of  Mr.  Quatrevaux  follows:] 

Prepared  Statement  of  Edouard  Quatrevaux,  Inspector  General,  Legal 
Services  Corporation 

Mr.  Chairman,  distinguished  members  of  the  subcommittee,  as  Inspector  General 
(IG)  of  the  Legal  Services  Corporation  (LSC),  I  thank  you  for  this  opportunity  to 
comment  on  the  Legal  Services  program.  The  views  I  express  are  those  of  the  LSC 
Office  of  Inspector  General  (OIG),  and  do  not  necessarily  reflect  the  views  of  the 
management  or  directors  of  the  Corporation. 

I  would  like  to  say  at  the  outset  that  I  believe  that  LSC  needs  to  be  reformed — 
and  that  reform  is  possible.  There  is  a  need  for  reform  to  make  LSC  and  its  grant- 
ees more  accountable  to  the  Congress  and  to  the  public.  The  House  Appropriations 
Committee  began  that  reform  in  the  proposed  Fiscal  Year  1996  LSC  appropriation, 
and  H.R.  1806,  introduced  by  Representatives  McCollum  and  Stenholm,  proposes 
various  reforms  that  would  improve  accountability.  This  Committee  should  exercise 
its  authority  and  complete  the  needed  reform  by  refining  and  supplementing  these 
positive  efforts. 

root  causes  of  accountability  problems 

The  majority  of  legal  services  attorneys  work  long  hours  at  personal  sacrifice  to 
provide  access  to  the  judicial  system,  and  thus  to  democracy,  for  Americans  who 
cannot  afford  a  lawyer.  One  continuing  source  of  problems,  however,  has  been  that 
LSC  management  was  unable  to  influence  the  behavior  of  its  grantees.  This  situa- 
tion was  caused  by  and  appropriation  format  that  specified  the  precise  amount  that 
each  grantee  would  receive,  presumptive  refunding  which  excluded  the  potential  for 
competition  or  consideration  of  past  performance  in  grant  awards,  and  the  lack  of 
any  effective  sanctions  other  than  total  defunding  through  a  long  and  burdensome 
administrative  hearing  process  that  in  one  case  cost  LSC  $348,000.  The  Fiscal  Year 
1996  appropriation  bill  reported  out  of  committee  would  end  presumptive  refunding 
by  requiring  competition  and  consideration  of  past  performance,  including  compli- 
ance. Reauthorization  should  incorporate  these  features.  However,  the  use  of  com- 
petition must  be  tempered  by  the  realities  of  maintaining  consistent  and  continuous 
service,  and  thus  must  recognize  the  need  for  stability  in  the  provider  network. 

Another  source  of  problems  is  the  view,  apparently  long  shared  by  LSC  and  its 
grantees,  that  LSC  is  simply  a  private  not-for-profit  corporation.  LSC  is  a  publicly- 
funded  entity  performing  inherently  governmental  functions,  and  must  be  seen  as 
such.  Its  responsibilities  require  a  higher  standard  than  mere  compliance  with  the 
law.  Reform  of  LSC  should  begin  with  a  clear  statement  of  the  Federal  nature  of 
the  program  and  of  congressional  intent  regarding  the  accountability  owned  to  the 
Congress  and  the  public. 
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ACCOUNTABILITY  FOR  USE  OF  FUNDS 

Cost  standards 

Existing  cost  standards  that  define  the  costs  which  may  be  charged  by  LSC 
against  its  appropriated  funds,  and  those  which  may  be  charged  by  its  grantees 
against  the  LSC  funds  they  receive,  are  unclear  and  ineffective.  There  are,  for  exam- 
ple, no  specific  limits  or  restriction  on  expenses  for  travel,  entertainment,  or  alco- 
holic beverages.  Nor  is  the  manner  in  which  costs  and  revenues  are  to  be  allocated 
between  LSC  and  other  funding  sources  clear. 

Such  standards  are  usually  made  applicable  through  statutes,  OMB  Circulars, 
and  agency  regulations.  Because  the  LSC  Act  states  that  LSC  is  not  to  be  consid- 
ered a  Federal  agency,  it  is  outside  the  scope  of  these  controls.  Under  the  LSC  Act, 
LSC  is  subject  to  only  those  civil  statutes  which  are  specifically  mentioned  in  the 
Act,  or  which  themselves  specifically  mention  LSC.  Congress  should  correct  this 
anomaly  and  make  appropriate  portions  of  Title  31  and  OMB  Circulars  expressly 
applicable  to  LSC. 

Criminal  penalties 

The  OIG  supports  those  provisions  of  H.R.  1806  which  would  begin  to  solve  a 
similar  problem  concerning  criminal  penalties,  that  is,  the  lack  of  applicability  of 
many  sections  of  Title  18  to  LSC  and  its  grantees.  H.R.  1806  would  make  individual 
sections  of  Title  18  expressly  applicable  to  LSC  funds.  In  our  view,  it  would  be  more 
efficient  and  effective  to  apply  Title  18  in  its  entirety,  thus  providing  LSC  with  the 
necessary  tools  to  protect  the  assets  of  LSC  and  its  grantees. 

Monitoring  and  auditing  for  compliance 

Monitoring  grantee  compliance  has  been  a  continuing  source  of  controversy  in  the 
past.  The  LSC  approach  to  compliance  monitoring  has  seemed  to  vary  with  the 
varying  perspectives  of  each  new  management.  The  FY96  appropriation  bill  reported 
by  the  committee  transfers  responsibility  for  grantee  compliance  monitoring  to  the 
OIG  and  requires  the  use  of  independent  auditors  working  under  OIG  contract  and 
Federal  auditing  standards.  This  transfer  to  the  independent  OIG  would  bring  sta- 
bility and  credibility  to  this  process. 

Access  to  information 

Both  LSC  management  and  the  OIG  need  access  to  information  to  perform  their 
duties.  That  access  has  been  impaired  due  to  a  long-standing  interpretation  of  the 
LSC  Act  shared  by  management  and  grantee  representatives,  which  is  incorrect  in 
the  view  of  the  OIG.  The  issue  is  complex,  but  the  interpretation  means  that  client 
identity  is  a  secret  to  be  hidden  from  LSC.  This  prevents  LSC,  and  the  OIG  short 
of  subpoena  action,  from  obtaining  access  to  client  identity  information  for  perform- 
ance evaluation,  for  information  used  to  determine  eligibility,  for  the  routine  audit- 
ing of  client  trust  accounts,  and  even  for  the  special  auditing  of  such  accounts  fol- 
lowing a  theft  from  them.  We  recommend  that  Congress  make  explicit  whether  it 
intends  that  LSC  and  its  OIG  have  access  to  client  identity  when  necessary  and 
when  not  protected  by  the  attorney-client  privilege. 

Prevention  of  abuse 

One  of  the  strongest  weapons  in  the  Federal  arsenal  protecting  taxpayer  money 
is  the  Whistleblower  Protection  Act,  which  was  intended  to  encourage  employees  to 
report  fraud,  waste,  and  abuse  by  protecting  them  from  retaliation.  To  its  credit, 
LSC  recently  published  a  policy  memo  prohibiting  retaliation  against  LSC  employ- 
ees from  reporting  to  or  cooperating  with  the  OIG.  We  recommended  that  Congress 
amplify  and  codify  this  policy  by  extending  the  protections  of  the  Whistleblower  Pro- 
tection Act  to  LSC  employees.  Congress  should,  in  addition,  consider  requiring  LSC 
to  prohibit  retaliation  for  whistleblowing  by  grantee  employees. 

Hundreds  of  millions  of  Federal  dollars  are  administered  at  LSC  by  "at  will"  em- 
ployees with  no  job  security  or  even  a  code  of  conduct.  The  first  section  of  the  Per- 
sonnel Policy  Manual  states  that  "employees  are  employed  at  the  will  of  the  Cor- 
poration and  may  be  terminated  at  any  time,  with  or  without  cause,  and  with  or 
without  notice  .  .  ."  This  leads  to  the  absence  of  a  career  workforce,  which  leaves 
LSC  without  the  moderating  influence  which  works  elsewhere  to  ensure  that  Fed- 
eral programs  are  properly  administered  in  times  of  transition.  The  OIG  rec- 
ommends that  Congress  consider  deeming  LSC  employees  to  be  Federal  employees 
or  require  LSC  to  propose  an  alternative  system.  We  also  recommend  that  the  Fed- 
eral Standards  of  Conduct  be  made  applicable  to  LSC  employees. 


620 

ACCOUNTABILITY  FOR  PERFORMANCE 

My  IG  experience  at  LSC  and  in  the  Defense  Department  has  convinced  me  that 
far  more  Federal  dollars  are  lost  through  poor  program  performance  than  could  ever 
be  stolen  by  anyone.  In  my  four  years  at  LSC,  there  has  been  only  limited  discus- 
sion relating  to  the  performance  of  the  Federal  Legal  Services  program  for  which 
the  Corporation  is  responsible.  Little  time  was  spent  questioning  whether  LSC 
served  more  clients  this  year  than  last,  whether  grantee  performance  was  improving 
or  worsening,  or  whether  grantee  compliance  was  good  or  bad.  I  do  not  believe  that 
these  basic  components  of  program  performance  are  considered  very  important  in 
the  LSC  not-for-profit  environment. 

Congress  passed  the  Government  Performance  and  Results  Act  of  1993,  and  suc- 
cessor legislation,  in  the  belief  that  government  performance  was  hampered  by  "in- 
sufficient articulation  of  program  goals  and  inadequate  information  on  program  per- 
formance." It  requires  Federal  agencies  to  prepare  performance  plans  and  reports, 
and  eventually  to  base  their  appropriation  requests  upon  such  plans.  Congress 
should  expect  no  less  of  LSC,  and  should  consider  applying  the  Government  Per- 
formance and  Results  Act  and  successor  legislation  to  LSC. 

The  OIG  offered  its  views  on  many  of  these  issues  in  extensive  written  comments 
provided  in  connection  with  the  1993  and  1994  LSC  reauthorization  bills.  We  will, 
if  requested,  submit  additional  materials  detailing  our  proposals  and  the  underlying 
issues.  We  also  would  be  pleased  to  provide  additional  information  or  suggested  lan- 
guage, and  assist  Members  and  staff  as  the  Subcommittee  desires.  Again,  I  thank 
you  for  this  opportunity  to  express  these  views  to  the  Subcommittee. 

Mr.  Gekas.  We  thank  you,  sir,  and  I'll  begin  this  round  of  ques- 
tioning by  starting  with  you  and  going  backward,  if  I  may. 

The  recommendations,  by  and  large,  that  you  have  made  would 
apply  if  we  left  the  structure  as  it  is.  My  question  basically  is: 
Wouldn't  many  of  them  still  be  valid  if  we  changed  the  head  of  the 
robot  from  the  private  corporation  to  a  passthrough  entity  under 
the  block  grant  system? 

Mr.  Quatrevaux.  The  choice  amongst  the  options  delivering 
legal  services  to  the  poor  is  a  policy  matter  appropriately  decided 
by  the  Congress  and  beyond  my  responsibilities.  I  do  have  a  statu- 
tory responsibility  to  comment  on  the  impact  on  fraud,  waste,  and 
abuse  and  on  efficiency  and  effectiveness  of  the  proposed  legisla- 
tion, and  here  I'm  operating  in  a  very  generic  mode  because  we 
don't  have  a  bill  yet. 

But  I  would  just  say  that  there  would  be  some  increase,  likely 
be  some  increase  in  administrative  costs  for  using  the  block  grant 
system,  and  possibly  some  migration  of  control  from  local  to  State 
level  involved  in  it.  I  think  that  unless  there  were  retained  a  speci- 
fied Federal  oversight,  that  there  would  likely  to  be  uneven  en- 
forcement of  restrictions  on  prohibitive  activities  and  possibly  fraud 
as  well.  All  I'm  saying  is  that  in  that  regard  you  still  would  need 
to  retain  some  Federal  oversight.  This  is  a  very  complex  program. 

Mr.  Gekas.  And  if  the  Congress  chose  to  put  in  those  restric- 
tions, would  that  be  helpful? 

Mr.  Quatrevaux.  Yes,  Mr.  Chairman. 

Mr.  Gekas.  Mr.  Hogan,  real  quickly,  I,  too,  have  stated  a  thou- 
sand times,  including  in  my  own  way  here  today,  that  the  adven- 
turism about  which  we  have  heard  so  much,  really  detracts  from 
the  individual  poor  person's  ability  to  receive  access  to  the  court. 
Is  that  the  gist  of  some  of  the  testimony  that  you've  offered? 

Mr.  HOGAN.  Mr.  Chairman,  I  believe  that's  an  essential  truth. 
Most  of  the  class  actions  that  we  hear  about,  actually  Legal  Serv- 
ices is  carrying  the  cost  of  the  litigation  for  a  number  of  other  advo- 
cacy groups,  including  the  NOW  Legal  Defense  Fund,  the  AFL 
Legal  Defense  Fund,  MALDEF,  the  Lawyers  for  Civil  Rights  and 
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Justice,  various  other  organizations  that  have  a  political  ax  to 
grind.  Eight  years  of  class  action  litigation  doesn't  solve  the  poor 
person's  need  to  have  housing  tonight. 

Mr.  Gekas.  Thank  you. 

Mr.  Martin,  I  take  to  heart  your  suggestion  or  your  concern 
about  the  expenditures  on  auditing  or  the  dedication  of  perhaps  too 
many  resources  to  auditing,  and  I  want  to  tell  you  right  here  and 
now  that  I'm  going  to  instruct  my  staff  and  recommend  to  my  col- 
leagues that  we  take  full  consideration  of  what  you  have  stated  in 
the  final  bill  that  we  develop,  because  that's,  indeed,  a  good  criti- 
cism. 

Mr.  Martin,  your  fear  that  there's  no  way  that  the  bar  or  the  pri- 
vate foundations  or  the  local  authorities  of  charities  or  other  groups 
would  come  to  the  aid  of  poor  people  if  we  eliminate  the  present 
legal  aid  system  with  which  proposition  I  strongly  disagree.  But 
you  know  now  that  we  do  have  pro  bono  committees.  You  heard 
from  Mr.  Adams,  for  instance,  how  his  works  without  a  single  paid 
legal  services  attorney,  and  it  works.  Now  the  source  of  funding  is 
a  different  question  there,  but  are  you  sticking  with  your  propo- 
sition that  the  bar  association  is  not  going  to  support  this  program? 

Mr.  Martin.  Well,  I  think  all  of  our  views  are  based  on  our  indi- 
vidual experiences,  and  I  have  extensive  experience,  over  10  to  12 
years,  trying  to  develop  private  funding  to  supplement  the  core 
funding  provided  by  the  Legal  Services  Corporation.  I  mean,  to  me, 
the  great  benefit  of  Federal  funding  is  they  provide  the  infrastruc- 
ture, the  office,  the  office  management,  a  core  group  of  specialized 
lawyers  that  can  be  built  on  with  private  funding,  with  pro  bono 
volunteer  efforts,  but  I  cannot  visualize,  based  on  years  of  trying 
to  supplement  what  we  have  today,  years  of  failed  efforts  to  try  to 
get  the  legal  profession  to  meet  its  responsibility  under  the  Code 
of  Professional  Responsibility,  where  we  have  at  most  15  or  20  per- 
cent of  the  lawyers  meeting  their  responsibility 

Mr.  Gekas.  Can't  you  do  that,  partly  at  least,  through  the  fact 
that  there  is  a  trough 

Mr.  Martin.  No,  I 

Mr.  Gekas  [continuing].  The  Federal  Government,  which  the 
lawyer  will  say,  "Well,  they  provide  money.  We  don't  need  to  get 
involved,"  et  cetera? 

Mr.  Martin.  No,  well,  I  don't  believe  that.  I  firmly  believe,  that 
if  the  core  Federal  funding  were  withdrawn,  that  the  total  amount 
of  volunteer  legal  services  would  diminish  because  there's  no  way 
private  lawyers  have  for  accessing  clients  that  need  pro  bono  volun- 
teer services,  and  this  structure  we  have  in  place  now  really  pro- 
vides a  vehicle  for  connecting  the  poor  people  who  need  legal  serv- 
ice with  volunteers  who  are  willing  to  provide  it.  Without  that 
structure,  that's  not  going  to  happen. 

Mr.  Gekas.  The  time  of  the  Chair  has  expired,  and  because  of 
my  zeal  in  this,  I  think  we'll  hold  a  second  round  after  we  complete 
the  first  round  because  I'd  like  to  have  Mr.  Adams  try  to  answer 
part  of  the  concerns  that  Mr.  Martin  has  voiced  here. 

We  turn  to  Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Hogan,  for  the  record,  your  background  research  on  LSC, 
that's  funded  exclusively  by  the  Heritage  Foundation? 
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Mr.  Hogan.  Yes;  in  fact,  it  has  been  at  least  for  the  last  2  years. 
We  originally  did  some  work  for  some  private  clients. 

Mr.  Reed.  Who  would  those  private  clients  be? 

Mr.  Hogan.  One  of  them,  in  fact,  was  the  Legal  Services  Cor- 
poration. 

Mr.  Reed.  And  the  others? 

Mr.  Hogan.  The  other  was  an  insurance  carrier. 

Mr.  Reed.  Which  insurance  carrier? 

Mr.  Hogan.  The  insurance  carrier  for  the  Legal  Services  Cor- 
poration's attorneys. 

Mr.  Reed.  So  Dublin  Castle  Group,  what  other  clients  do  you 
have? 

Mr.  Hogan.  Concerning  this  matter,  sir? 

Mr.  Reed.  Just  in  general. 

Mr.  Hogan.  In  general 

Mr.  REED.  Or  concerning  this  matter  specifically,  but  what  other 
clients  do  you  have? 

Mr.  HOGAN.  Well,  we  have  no  other  clients  concerning  this  mat- 
ter. In  fact,  we  have  not  received  any  compensation  for  doing  this 
work  in  the  last  3  years.  We've  been  promised  only  $500  for  the 
article  we  will  be  publishing  for  the  Heritage  Foundation.  We  are 
writing  a  book  and  we  hope  that  we  will  be  able  to  sell  it,  but  we're 
not  currently  being  paid  by  anyone  for  this  work. 

We  have  done  work  for  the  Smithsonian  Institution,  for  the  royal 
family  of  Saudi  Arabia,  for  the  former  Shah  of  Iran's  family,  and 
a  number  of  law  firms. 

Mr.  Reed.  Thank  you. 

Mr.  Quatrevaux,  from  your  comments  before — and  I  don't  want 
to  mischaracterize  what  you  said,  but  it  seems  to  me,  in  response 
to  the  chairman's  question  about  block  grants,  that  you  suggested 
that  administrative  costs  would  be  higher  and  that  the  potential 
for  fraud  possibly  could  be  higher,  too,  because  of  the  decentraliza- 
tion of  the  functions.  Would  your  suggestion  be  a  continued  Federal 
role  and  centralization  for  LSC;  is  that  fair? 

Mr.  Quatrevaux.  It's  fair  to  say  I  think  there  would  be  some  in- 
creased administrative  cost.  I  also  believe  that  there  would  still  be 
a  need  for  Federal  oversight  directed  at 

Mr.  Reed.  And  I  would  assume,  if  you're  proposing  increased 
Federal  oversight  now  in  the  present  mode,  that  you,  because  of 
the  potential  decentralization  of  block  grants,  that  you  would  argue 
for  even  more  rigorous  Federal  oversight  because  you'd  have  to  be 
looking  now  at  50  State  governments  and  then  another  layer  of 
contractors;  is  that  fair  or 

Mr.  Quatrevaux.  Well,  I  think  what  my  thought  really  is,  that 
there  would  be  an  uneven  treatment,  that  there  would  be  dif- 
ferences as  to  the  priority  and  the  available  resources  is  all. 

Mr.  Reed.  Thank  you. 

Mr.  Martin,  I  want  to  thank  you  for  your  testimony  and  for  com- 
ing here  today  and  joining  us  and  your  leadership  in  this  issue. 
There's  one  other  aspect,  I  think,  in  terms  of  the  capacity  of  the 
bar  to  do  what  we'd  like  them  all  to  do,  which  is  to  go  out  and  help 
poor  people.  There's  some  very  highly  trained  lawyers,  but  their  ex- 
pertise has  nothing  to  do  with  convictions.  They  write  lOK's  and 
they  can  do  proxy  statements,  but  they  are  probably  as  ill-prepared 
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to  help   someone   with  a   real   problem   as  you   could   imagine   a 
layperson.  Is  that  another  aspect  that  I  think  we  have  to  consider? 

Mr.  Martin.  It's  a  problem,  and  it's  the  reason  why  you  need 
this  core  group  of  specially  trained  lawyers  to  deal  with  the  kinds 
of  issues  that  they  need  to  deal  with.  Now  there  is  a  role  for  volun- 
teer lawyers  and  there's  training  available  for  volunteer  lawyers  to 
develop,  and  one  of  the  things  I'm  doing  is  trying  to  expand  volun- 
teer work,  is  to  get  some  of  the  business  lawyers  involved  in  doing 
pro  bono  services,  and  we've  had  some  luck  in  getting  business  law- 
yers working  with  people  in  innercity  neighborhoods  trying  to  de- 
velop microenterprise  kinds  of  activity,  trying  to  develop  housing  in 
poor  neighborhoods,  where  the  skills  that  business  lawyers  have 
can  be  brought  to  bear,  but  they're  never  going — the  volunteer  law- 
yers are  never  going  to  be  able  to  efficiently  provide  what  I  call  the 
retail  legal  services  that  poor  people  need  on  a  day-to-day  basis. 

Mr.  Reed.  Your  expertise,  I  assume,  is  corporate  law.  If  you  were 
asked  to  go  in  and  do  an  eviction  case,  it  would  not  be  most  effi- 
cient use  of  your  time  nor  the  most  effective  help  for  the  person 
being  evicted? 

Mr.  Martin.  No,  but  I  should  say  that  my  lawyers  in  my  office 
do  extensive  pro  bono  work.  We  specialize  in  the  legal  problems  of 
the  elderly.  We  do  training  of  our  people  so  they  can  handle  those 
specialized  kinds  of  cases.  And  so  it  can  meet  some  of  the  need,  but 
it's  limited. 

Mr.  Reed.  Thank  you. 

Father,  first  of  all,  your  presence  reminds  me  I  have  not  made 
my  contribution  to  Catholic  Charities,  so  I  will  try  to [Laugh- 
ter.] 

Reverend  Kammer.  This  is  a  good  day. 

Mr.  Reed.  I  will  try  to  make  amends  when  I  return  to  Rhode  Is- 
land this  weekend. 

But,  more  importantly,  Mr.  Hogan  suggested  that  this  notion  of 
unsubstantiated  need  for  legal  services  of  the  poor,  it's  a  fiction,  it's 
a  myth,  that  really  the  poor  are  being  satisfied.  You've  had  exten- 
sive experience 

Reverend  Kammer.  That  is  not  the  experience  of  our  agencies 
across  this  country.  I  also  think  there's  a  major  ABA  study  on  the 
legal  needs  of  the  poor  from  the  early  1970's,  but  I'd  say  that  the 
fact  that  legal  services  agencies  all  across  the  country  set  priorities 
is  because  they  can't  meet  the  needs  of  everybody,  and  our  agen- 
cies' experience,  in  fact,  is  that  you  can't  always  refer  somebody  to 
a  legal  services  program  because  they  have  priority-setting  proc- 
esses in  place. 

But  we  see  a  lot  of  people  who  are  desperately  in  need  of  seeing 
a  lawyer. 

Mr.  Reed.  So  that,  from  your  perspective,  from  the  real  streets, 
that  there  is  a  vast  unmet  need? 

Revernd  KAMMER.  Yes. 

Mr.  Reed.  Thank  you. 

Reverend  Kammer.  May  I  just  add  something  else?  One  of  the 
arguments  I'm  hearing  today  is  one  we've  heard  in  other  sectors 
across  this  society,  that  the  voluntary  sector  will  pick  up  the  cuts 
that  take  place  when  government  steps  back.  What's  not  in  this  de- 
bate is  a  recognition  that  not  only  will  the  charities  and  churches 
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and  foundations  be  asked  to  pick  up  the  Legal  Services  cuts,  but 
they'll  be  asked  to  pick  up  the  AFDC  cuts,  the  SSI  cuts,  the  hous- 
ing cuts,  for  cuts  all  across  this  sector.  We  have  repeatedly  tried 
to  make  clear  from  the  voluntary  sector  that  we  do  not  have  the 
capacity  to  pick  up  the  cuts  that  are  about  to  be  placed  in  the 
American  public's  responsibility.  It's  just  simply  not  there. 

The  newest  estimates  we  have — for  example,  many  people  say 
the  churches  and  charities  will  pick  this  up — is  that  it  would  cost 
every  American  congregation,  of  which  there  are  over  200,000,  $1.5 
million  to  pick  up  the  cuts  in  programs  for  low  income  people  in 
this  country  over  the  next  7  years.  I'm  already  seeing  our  local 
agencies  and  foundations  say  that  cuts  which  are  already  taking 
place  in  State  downsizing,  et  cetera,  are  making  it  impossible  to 
meet  the  need  that  is  already  there  across  America,  and  I  think  it's 
idealistic  and  it's — I  call  it  a  form  of  sociological  speculation  fueled 
by  ideological  wishfulness  to  think  that  the  voluntary  sector  will 
pick  up  massive  cuts  in  Federal  spending  in  the  next  5  to  7  years. 

Mr.  Reed.  Thank  you,  Father. 

Mr.  GEKAS.  The  gentleman  from  South  Carolina. 

Mr.  INGLIS.  Thank  you,  Mr.  Chairman. 

I  want  to  follow  up  exactly  on  that  point,  Father  Kammer.  That 
was  exactly  what  I  wanted  to  ask  you  about,  because  I  want  to  ask 
you  to  think  beyond  the  four  corners  for  a  second.  You  said  in  your 
testimony  that  this  is  an  essential  role  of  the  Government,  provi- 
sion of  legal  services.  Why  isn't  it  an  essential  role  of  your  parish- 
ioner who  is  a  lawyer? 

Reverend  KAMMER.  Because  our  realization  in  the  Catholic  com- 
munity is  that  there  are — and  I  said  it  in  my  testimony — respon- 
sibilities of  small  associations,  of  individual  parishioners,  et  cetera, 
but  we  also  recognize  that  some  problems  are  so  broad  that  they 
require  a  structural  response. 

Let  me  just  use  an  example  of  lawyers. 

Mr.  INGLIS.  Wait  a  minute. 

Reverend  Kammer.  Why  should  the  lawyers  have  to  pick  up  all 
the  free  needs  of  poor  people  in  the  country?  Do  the  doctors,  chem- 
ists, butchers,  et  cetera,  all  provide  their  services  free  to  the  poor 
in  this  country? 

Mr.  INGLIS.  Let  me  respond  by  asking  you  an  additional  question 
because  you  haven't  answered  the  first  question,  but  let  me  sharp- 
en it  up  a  little  bit. 

Basically  you  are  saying  that  there's  no  way — and  Mr.  Martin  is 
saying  this,  too — there  is  no  way,  inconceivable,  we  cannot  imagine 
a  system  in  which  people  would  take  up  the  slack.  But  let  me  ask 
you,  isn't — and  as  a  practicing  lawyer  before  coming  here,  I  know 
one  of  the  problems  is  time.  One  of  the  problems  associated  with 
that  is  trying  to  meet  the  billing  goals  of  the  firm.  The  reason  for 
that  is  the  Government  is  currently  taking  50  cents  out  of  every 
dollar  that  the  average  American  makes.  Federal,  State,  and  local 
taxation  amounts  to  50  cents  on  the  dollar.  That  means  if  you've 
got  a  two-income  family  and  they  make  roughly  the  same,  one  of 
them  is  working  full  time  for  the  Government.  Do  you  not  see  some 
correlation  here,  that  maybe  if  we  think  beyond  the  four  corners 
here,  that  there  is  another  way,  that  if  you  shrink  the  claim  of  the 
Government  on  that  paycheck,  that  your  parishioners  who  I  imag- 
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ine  are  right  now  contributing  about  2  percent  of  their  income — I 
think  that's  the  national  average — rather  than  what  the  church 
would  really  request,  which  is  10  percent,  would,  in  fact,  be  able 
to  do  that? 

I  had  a  pastor  of  a  local  church,  a  very  large  southern  Baptist 
denomination,  a  very  moderate  pastor  in  fact,  tell  me  that  if  his 
church  had  that  ability,  the  need  that  they  could  meet  would  be  be- 
yond belief.  And  thinking  now  of  Mr.  Martin's  comment  and  your 
comment,  it  would  exceed  any  capacity  to  even  dream  of  meeting 
needs  now  if  they  would  simply  give  10  percent,  but,  of  course,  they 
can't  because  one  of  them  is  working  full  time  for  the  Government. 
But  you  see  the  need  to  require  that,  in  other  words,  that  50  per- 
cent be  extracted,  and  then  we  wonder  why  it  is  that  the  lawyer 
in  that  congregation  can't  provide  time  or  the  butcher  can't  write 
a  check.  They  have  no  money;  they  have  no  time.  They're  working 
full  time. 

Reverend  Kammer.  Let  me  respond  to  your  question,  if  I  may. 
First,  you're  asking  me  to  speculate  about  what  might  happen. 
What  I'm  trying  to  say  to  you  is  what  was  the  past  history.  Before 
LSC  came  into  effect,  before  legal  services  came  in  with  OEO  actu- 
ally, we  did  not  provide  for  the  legal  needs  of  the  poor  in  this  coun- 
try. 

What  you  are  now  asking  us  to  do  is  to  make  a  massive  shift  in 
American  public  policy  based  upon  speculation.  You  haven't  tried 
this  in  a  small  State  somewhere  like  Rhode  Island,  Mr.  Reed's 
State.  You  haven't  experimented  with  this  anywhere  in  the  country 
to  say  that  you  can  now  make  a  broad-based  decision  about  all  the 
needs  of  poor  people  in  this  country  based  upon  what  I  call — this 
is  sociology  you're  engaging  in,  that  if  we  cut  back  as  Federal  Gov- 
ernment, other  people  will  give.  You  have  no  data  for  that. 

Mr.  Inglis.  Well,  we  have  data 

Reverend  KAMMER.  Not  in  the  quantity  that  you're  going  to  cut. 

Mr.  Inglis.  With  all  due  respect,  we  do  have  this  data:  we're 
going  bankrupt.  This  country  is  going  bankrupt.  We've  got  a  $4.8 
trillion  national  debt.  Do  you  respond  to  that  at  all? 

Reverend  Kammer.  It  wasn't  caused  by  the  legal  needs  of  the 
poor,  nor  was  it  caused  by  other  major  programs  for  the  poor.  I 
mean,  I  think  you  have  to  look  back  over  20  years  of  tax  cuts,  of 
increased  defense  spending.  You  just  voted,  Congress  or  the  House 
just  voted  to  expand  the  number  of  B-2  bombers.  To  increase 
spending  on  something  like  that  when  at  the  same  time  you're  cut- 
ting programs  for  the  poor,  our  religious  tradition  says  that's 
wrong,  that  the  poor  have  a  prior  moral  claim  upon  the  body  politic 
and  the  common  good. 

Mr.  INGLIS.  Of  course,  I  don't  know  about  that.  I  think  there  is 
a  recognition  of  that  not  from  a  government  mandate.  In  other 
words,  the  Government  is  a  very  unique  thing.  It  can  command 
people  to  give  money,  and  we  currently  command  that  the  average 
American  pay  50  cents  out  of  every  dollar  they  make  in  taxes.  It's 
not  a  voluntary  thing.  It's  not  a  gift.  It  is  a  commandment  to  give 
50  percent  of  what  you  make.  Mr.  Martin,  the  chairman  was  onto 
this  learned  helplessness  which  you  dismissed,  but  I've  got  to  ask, 
having  been  a  practicing  lawyer,  I've  seen  it,  the  learned  helpless- 
ness, saying,  well,  legal  services  will  handle  that;  there's  no  need 
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for  us  to  handle  it.  Do  you  not  see  that  there's  some  learned  help- 
lessness involved  here  from  the  bar's  perspective,  that  as  long  as 
there's  a  legal  services,  as  long  as  that's  a  government  function 
that  Reverend  Kammer  wants  to  make,  then  there's  no  need  for  me 
as  an  individual  lawyer  to  help?  It's  a  learned  helplessness,  isn't 
it? 

Mr.  Martin.  I  think  the  average  lawyer  is  oblivious  to  these  is- 
sues. The  average  lawyer  doesn't  even  know  what  the  Legal  Serv- 
ices Corporation  does.  The  average  lawyer  doesn't  even  think  about 
these  issues.  So  I  don't  think  it's  a  question  of  learned  helplessness. 
I  think  it's  simply  a  question  where  most  people  are  fully  engaged 
with  the  pursuit  of  their  own  ambition  and  their  own  career  goals 
and  don't  give  a  thought  to  these  issues. 

Mr.  Gekas.  I  think  you're  right.  That's  what  we  intend  to  try  to 
change. 

The  gentleman  from  Virginia. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Father  Kammer,  can  you  go  over  those  numbers  again,  about 
how  much  each  congregation  would  have  to  come  up  with  to  meet 
the  cuts  we're  making? 

Reverend  Kammer.  Well,  there  are  two  sets  of  figures.  I  gave  you 
the  lowest  set.  There's  a  set  of  figures  from  the  independent  sector 
that  every  congregation  in  America,  it  would  cost  them  between 
$2.5  and  $2.7  million  over  7  years  to  make  up  the  general  budget 
cuts.  We  whittled  those  down.  We  thought  those  looked  too  ex- 
treme, and  so  we  just  took  the  cuts  in  the  Personal  Responsibility 
Act  and  entitlement  programs  for  the  poor,  and  other  means  tested 
programs,  and  that  figure  becomes  $1.5  to  $1.7  million  per  Amer- 
ican congregation  that  has  a  telephone.  It's  based  upon  over 
200,000  congregations  in  the  United  States  that  have  a  telephone. 

And  that's  why  when  we  hear  people  say  the  private  sector  and 
the  charities  will  pick  this  up,  we  find  that  to  be  outrageous,  basi- 
cally. 

Mr.  Scott.  Now  if  we  were  to  reduce  tax  rates,  have  you  seen 
any  evidence  that  a  reduction  of  tax  rates  increases  the  contribu- 
tions to  churches? 

Reverend  Kammer.  Not  in  this  amount,  and  that's  what  I'm  say- 
ing: there  are  no  studies,  there  are  no  models,  there  are  no  experi- 
ments, there  are  no  test  cases  to  prove  the  fundamental  axiom 
being  put  forth  here.  But  the  poor,  it's  our  speculation,  will  suffer 
from  it. 

Let  me  back  up  for  a  second,  if  I  may,  Mr.  Scott.  In  the  early 
1980's  we  went  through  similar  cuts.  At  that  time,  Catholic  Char- 
ities agencies  in  this  country  were  serving  3  million  people,  1  mil- 
lion of  whom  needed  what  we  call  emergency  assistance,  food  and 
shelter.  We  are  now  serving  10  million  people,  7  million  of  whom 
need  food  and  shelter,  emergency  assistance.  We  have  seen  a  700- 
percent  increase  of  basic  survival  services  across  this  country. 

So  we  know — and  we  turn  people  away  today;  we  can  only  antici- 
pate that  it  will  be  worse,  based  upon  our  experience  of  lots  of  won- 
derful volunteers — that's  why,  Mr.  Inglis,  I  didn't  say  we  didn't 
need  a  private  sector  response.  We  have  wonderful  volunteers 
across  the  country.  We  have  lots  of  lawyers  who  donate  time,  et 
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cetera.  We  simply  cannot  meet  the  needs,  and  that's  the  experience 
all  across  this  country  of  our  agencies  and  organizations. 

Mr.  Scott.  Thank  you. 

Mr.  Quatrevaux,  from  the  Inspector  General's  point  of  view,  a 
question  has  been  asked  about  whether  or  not  we  can  learn  the 
names  of  the  clients  of  LSC.  Medicare,  I  guess,  has  the  same  prob- 
lem with  confidentiality.  Is  there  any  reason  why  the  name  of  the 
client,  without  going  into  the  details  of  the  case,  ought  not  be  avail- 
able for  audit? 

Mr.  Quatrevaux.  We  don't  believe  so.  We  think  it  should  be 
available. 

Mr.  Scott.  But  is  it  available?  Is  the  name 

Mr.  Quatrevaux.  No,  it  is  not  now. 

Mr.  Scott.  Do  you  know  how  they  do  it,  how  they  maintain  con- 
fidentiality with  medical  records? 

Mr.  Quatrevaux.  Let  me  say  that  it  varies  from  place  to  place. 
The  1993  and  1994  reauthorization  bills  contained  language  that 
would  have  effectively  forced  legal  service  attorneys  who  now  assist 
us  to  decline  to  provide  the  identity  of  their  clients.  As  it  is  now, 
though,  it's  a  local  matter.  Under  the  ABA's  Model  Rules  of  Profes- 
sional Responsibility,  which  apply  only  to  legal  services  providers 
and  not  to  the  bar  at  large,  client  identity  is  considered  a  secret 
that  must  be  maintained  by  the  attorneys. 

Mr.  Scott.  Under  the  ABA — say  that  again?  Under  the  ABA 
Model 

Mr.  Quatrevaux.  Model  Rules  of  Conduct,  I  believe  it  is.  I'm  not 
an  expert  in  this,  but  the  effect  has  been  to  allow  local  bar  associa- 
tion ethics  committees  to  determine  what  information  this  Federal 
organization  can  receive. 

Mr.  Scott.  OK.  In  your  capacity  as  Inspector  General,  do  you  get 
into  questions  that  would  give  you  background  on  the  amount  of 
salaries,  the  level  of  salaries  that  legal  aid  lawyers  get  compared 
to  the  level  of  salaries  for  comparable  lawyers? 

Mr.  Quatrevaux.  We've  done  no  analysis  of  that.  There  is  infor- 
mation I  have  heard.  I've  been  told  and  understand  that  those  sala- 
ries are  much  lower  than  their  counterparts  in  the  private  bar. 

Mr.  Scott.  Mr.  Hogan,  is  there  any  evidence  that  the  States  will 
pick  up  the  needs  of  the  poor  if  the  Federal  Government  doesn't  do 
it,  taking  into  consideration  what  they've  done  with  food,  housing, 
and  health  care? 

Mr.  HOGAN.  The  States  will  not  pick  up  what  they  view  as  a  so- 
cial obligation  or  a  Federal  obligation  so  long  as  they're  not  held 
responsible  for  it.  One  of  the  principal  problems  with  legal  services 
today 

Mr.  Scott.  Now  wait  a  minute.  And,  therefore,  if  we  cut  legal 
aid,  the  services  will  just  not  be  provided  because  the  States  won't 
doit? 

Mr.  HOGAN.  Services  will  be  provided  if  the  Governors  of  the 
States  are  held  responsible.  If  the  Governors  are  not  held  respon- 
sible, then  it  will  not. 

Mr.  Scott.  Well,  do  I  understand  you  to  say,  unless — if  we  can 
mandate  a — what  do  you  call  it,  a  funded  mandate — if  we  provide 
a  funded  mandate,  then  we  could  expect  it  to  be  done,  but,  other- 
wise, we  can  expect  it  not  to  be  done? 
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Mr.  Hogan.  I  believe  that  if  the  committee  provides  a  funded 
mandate,  say,  for  the  next  2  years,  then  the  constituency  will  be 
built  and  the  need  will  be  recognized  as  a  political  item  within  the 
States,  and  the  Governors  will  be  compelled  to  continue  to  provide 
necessary  legal  services  to  the  poor. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  will  indulge  in  a  one-question-per-member  in  this 
second  round,  and  I  want  to  devote  my  question  to  Mr.  Adams,  who 
seems  to  have  one  of  the  model  solutions  to  the  overall  problem 
that  we  face.  Mr.  Adams,  you  work  for  a  grantee  of  legal  services; 
is  that  correct? 

Mr.  Adams.  That's  correct. 

Mr.  Gekas.  They  receive  x  amount  of  dollars  directly  from  the 
Legal  Services  Corporation;  is  that  correct? 

Mr.  Adams.  That's  correct. 

Mr.  Gekas.  But  the  only  persons  on  the  staff  is  you  and  a  sec- 
retary? 

Mr.  Adams.  Myself,  a  bookkeeper,  and  six  intake  specialists.  We 
have  six  counties  we  serve  and  we  have  one  person  in  each  county. 

Mr.  Gekas.  And  that  structure  feeds  or  seeks  out  and  finds  law- 
yers in  the  private  bar  to  serve  those  clients;  is  that  correct? 

Mr.  Adams.  That  is  correct. 

Mr.  Gekas.  And  the  billing  I  assume  is  not  of  the  regular  dollar- 
per-hour  amount  that  the  highest  paid  lawyer  in  your  area  re- 
ceives; is  that  correct? 

Mr.  Adams.  We  establish  some  maximum  fees  on  different  types 
of  cases,  and  when  those  attorneys  sign  the  contract,  it's  sort  of  a 
pro  bono  type  atmosphere  because  they  agree  to  limit  their  fee  to 
a  certain  amount,  but  we  base  that  fee  on  $40  an  hour. 

Mr.  Gekas.  Are  there  any  other  sources  of  revenue  for  your  orga- 
nization other  than  the  Legal  Services? 

Mr.  ADAMS.  The  only  two  that  we  receive  is  Legal  Services  and 
IOLTA. 

Mr.  Gekas.  And  what? 

Mr.  Adams.  IOLTA. 

Mr.  GEKAS.  IOLTA,  interest-bearing  accounts  of  lawyers. 

Mr.  Adams.  That's  correct. 

Mr.  Gekas.  I  have  no  further  questions. 

Mr.  Adams.  May  I  add  some  things? 

Mr.  Gekas.  Go  ahead. 

Mr.  Adams.  I've  listened  to  testimony  back  and  forth,  and  it 
seems  like  the  debate  is  on  whether  to  do  it  or  not  to  do  it.  No. 
1  is  the  services  to  the  clients,  but  also,  as  we  all  want  to  provide, 
we  seem  to  forget  that  we  also  need  to  establish  some  financial  effi- 
ciency. I  think  that  needs  to  be  more  the  focus  of  how  to  provide 
these  services  more  efficiently  than  whether  or  not  we  want  to.  We 
all  have  to  make  cuts.  It  goes  back  to  my  analogy.  I'd  like  to  spend 
more  money;  if  I  can't  afford  it,  I  can't  do  it.  But,  also,  I  don't  want 
to  let  both  of  my  kids  burn  up  when  I  can  save  one. 

You  know,  I've  hashed  this  thing  back  and  forth  with  different 
directors.  There  are  some  good  models  already  established.  There 
are  some  bad  ones.  Judicare  works  in  rural  areas.  It  will  work  in 
rural  areas.  In  some  urban  areas  it  might  not,  but  to  try  to  per- 
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suade  you  to  accept  judicare  was  not  to  say  that's  the  total  solu- 
tion, but  use  my  situation  as  a  guideline. 

Or  let's  think  about  going  down  to  the  State  level,  OK?  You  al- 
ready have  some  good  programs  in  place.  All  right.  But  my  State 
is  not  like  Florida.  My  State  is  not  like  California.  So  allow  the  pro- 
grams in  place  with  the  boards  to  continue  as  they  are,  but  let  the 
States  be  the  managers  of  these  units  in  place  with  the  Federal 
guidelines  attached  to  these  moneys.  In  other  words,  eliminate,  as 
Mr.  Inglis  said,  the  management  structure. 

I  mean,  I  work  in  corporate  America.  I  came  into  a  situation  that 
was  totally  opposite  of  what  I'm  used  to.  I'm  used  to  reorganizing, 
making  businesses  run  efficiently.  When  I  came  into  this  situation, 
I'm  trying  to  spend  money,  so  I  can  keep  my  grant.  So  that  kind 
of  gets  off  of  first  base  a  little  bit,  but  instead  of  making  each  orga- 
nization give  back  money  at  the  end  of  the  year — if  you  just  let  the 
people  that  didn't  spent  it  say,  OK,  we're  going  to  forgive  you;  we'll 
let  you  have  the  same  budget  next  year.  However,  what  we'll  do 
is  you  go  ahead  and  keep  that  money  and  we'll  decrease  your  grant 
or  not  pay  you  your  total  grant  until  you  have  spent  that  money 
you  carried  over.  Now  think  about  the  money  you'd  save  in  interest 
alone.  If  you  took  5  percent  of  the  total  budget  and  say  every  agen- 
cy saved  5  percent,  5  percent  of  maybe  a  trillion,  I  mean,  that  kind 
of  adds  up  a  little  bit. 

Mr.  Gekas.  All  right. 

Mr.  Adams.  But,  what  I'm  getting  to,  though,  is  not  that  judicare 
is  the  answer;  it  is  the  answer  in  a  lot  of  areas,  but  the  model  of 
how  my  organization  is  set  up,  that  we  have  a  legitimate  board 
that  wants  to  provide  these  services.  It  also  requires  that  all 
IOLTA  funds  go  100  percent  to  these  services.  So  we  all  try  to  be 
efficient. 

Mr.  Gekas.  We  thank  you. 

Mr.  Reed. 

Mr.  Reed.  I'll  pass  for  the  moment,  Mr.  Chairman. 

Mr.  Gekas.  Mr.  Inglis. 

Mr.  Inglis.  I  want  to  follow  up  on  that,  Mr.  Adams,  earlier  we 
were  up  in  the  stratosphere  talking  about  the  global  situation  and 
the  vision  level.  I  guess  now  we're  right  down  at  Legal  Services  try- 
ing to  fill  a  need.  And,  as  I  understand  it,  in  the  model  you  just 
described  or  what  you  see  happening  in  South  Carolina  right  now 
in  your  area  of  South  Carolina — and  it  happens  to  be  a  different 
area  than  I'm  from,  how  much  need  do  you  see  in  the  model  that 
you  have  for  a  Legal  Services  Corporation  that  is  chartered  in 
Washington,  DC,  in  other  words,  the  parent  corporation? 

Mr.  Adams.  A  direct  answer,  in  the  model  I  have  I  see  none. 

Mr.  Inglis.  No  need  for  the 

Mr.  Adams.  But,  to  offset  that,  I  believe  in  the  private  sector.  I 
believe  that  if  you  gave  my  State  money  and  asked  my  State  to 
manage  that  money  based  on  certain  guidelines.  There  should  also 
be  a  bidding  process,  or  could  be,  but  I'm  just  using  this  as  an  ex- 
ample, to  bid  on  the  accounting,  auditing  function,  and  the  mon- 
itoring function.  You  go  back  and  look  at  this  $13  million — let's  say 
$5  million  for  management  and  $8  million  for  auditing  that's  been 
allocated.  As  a  private  corporation,  which  I  am  myself,  I  would  love 
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to  take  $15,000  per  300  of  these  and  I'll  hug  your  neck  for  it,  and 
do  it  for  $5  million. 

So,  see,  you've  also  eliminated  your  Federal  employees.  You've 
eliminated  benefits.  And  they  are  responsible  to  this  managing 
State-appointed  board,  and  if  they  don't  do  the  job,  you  fire  them 
and  get  somebody  else  to  do  it. 

Mr.  INGLIS.  And,  Mr.  Chairman,  with  your  permission  I  have  just 
one  question  and  to  follow  up  on  what  Mr.  Adams  stated.  It's  very 
interesting  here  that  this  model  works  without  the  Legal  Services 
Corporation  in  Washington,  DC.  It  works  without  any  staff  attor- 
neys, and  it  works  with  no  political  actions  involved.  In  other 
words,  they  don't  take  class  actions;  they  don't  take  snazzy  cases. 
They  just  deal  with  the  people's  needs.  It's  an  amazing  model,  and 
I  congratulate  the  gentleman  for  thinking  beyond  the  four  corners 
and  expanding  his  mind  a  little  bit  to  think  of  a  different  way  to 
provide  this  service. 

Mr.  Adams.  My  answer  to  that,  again 

Mr.  Gekas.  You're  filibustering. 

You're  ahead  of  the  game. 

Mr.  Scott. 

Mr.  Scott.  I  don't  know  how  far  ahead  of  the  game,  Mr.  Chair- 
man. 

Obviously,  when  you  have  a  judicare  system,  you  don't  have  peo- 
ple who  are  specializing  in  poverty  law.  The  poverty  law  cases  they 
take  are  just  part  of  a  normal  caseload.  Your  costs — I  assume  you 
pay  your  lawyers  less  than  they  would  have  gotten  on  the  commer- 
cial market  for  the  same  case.  And  my  question  is,  on  a  cost-per- 
case  basis,  how  do  your  numbers  stack  up  against  the  LSC  aver- 
age? 

Mr.  Adams.  OK,  that's  an  argument  that  I  argued  this  past 
weekend.  You  take  basic  math,  you  take  total  number  of  cases,  let's 
say,  reported,  divided  into  the  total  budget;  I  think  somebody  said 
it  came  out  to  $190  a  case.  Well,  I  sat  there  and  I  said,  "This  can- 
not be  right."  So  I  went  back  to  my  State  because  we  have  some 
programs  in  our  State  that  are  similar  to  other  programs  across 
the  Nation,  and  I  did  that  analysis  myself.  Now  those  cost  per 
cases  ranged  from  about  $301  to  up  to  $489,  but  one  organization 
in  our  State,  his  per-case  count  was  $230. 

So  I  was  interested.  I  said,  now  why  is  his  so  low  when  every- 
body else's  is  right  in  the  ballpark?  There's  an  item,  when  he  re- 
ported his  cases  that  had  miscellaneous  cases.  We  are  accurate 
with  ours,  and  the  other  people  in  our  State  average  between  4  and 
6  percent  of  their  cases  reported  were  miscellaneous.  This  one  per- 
son was  39  percent.  So  just  to  come  up  with  my  average  cost  per 
case  versus  what  the  national  average  is,  you  know,  somebody 
missed  the  boat  on  how  they're  calculating  this. 

If  I  wanted  to  take  phone  calls,  if  I  wanted  to  take  everybody 
that  walked  through  the  door  and  divide  it  into  my  budget,  I  think 
I  could  get  mine  down  to  about  $100. 

Mr.  Scott.  Mr.  Chairman,  the  information  I  had  was  that  the 
fourth  judicial  circuit,  Legal  Services  Corporation  had  a  $317  cost 
per  case  compared  to  an  LSC  average  of  $208.  Is  that  right? 

Mr.  Gekas.  We'll  be  glad  to  accept  that  for  the  record. 

Mr.  Scott.  Well,  I 


631 

Mr.  Adams.  That's  in  the  ball  park.  What  I  come  up  with,  I'll  be 
honest  with  you,  based  on  last  year's  statistics,  was  $350,  but  you 
have  not  looked  at  case  type;  you  have  not  looked  at  the  volume 
of  the  different  case  types.  We  did  81  percent  family  cases,  where 
other  people  might  have  done  60,  40.  So  just  to  take  a  total  and 
divide  it  by  a  case  count,  that's  ridiculous. 

Mr.  Gekas.  What  does  the  Legal  Services  Corporation  think  of 
your  judicare? 

Mr.  ADAMS.  That's  a  bad  word.  See,  they're  required  to  spend 
12.5  percent  of  their  money  for  private  attorneys,  and  what  I  have 
been  told  from  speaking  with  different  people  is  that's  something 
they  hate  to  do,  but  they  just  do  it  to  satisfy  the  requirement. 

Mr.  Gekas.  Gentlemen,  we  thank  you  for  your  testimony.  As  we 
have  said  many  times  before,  the  utterances  that  come  from  our 
witnesses  are  taken  into  consideration  in  our  final  deliberation. 
Thank  you  very  much. 

The  next  panel  consists  of  Penny  Pullen.  Ms.  Pullen  is  a  former 
member  of  the  Board  of  the  Legal  Services  Corporation,  where  she 
served  from  1990  to  1993.  She's  also  a  former  State  legislator  from 
the  State  of  Illinois. 

Judge  Howard  Dana,  prior  to  becoming  judge  in  the  State  of 
Maine,  served  as  a  member  of  the  Board  of  Legal  Services  Corpora- 
tion during  the  1980's. 

Terrance  Wear  is  a  lawyer  in  private  practice  in  Washington, 
DC.  He  previously  served  as  President  of  the  Legal  Services  Cor- 
poration from  1988  to  1990.  Prior  to  that,  he  served  as  general 
counsel  to  the  U.S.  Senate  Committee  on  Agriculture,  Nutrition, 
and  Forestry. 

And  finally,  Mike  Wallace,  currently  in  private  practice  in  Jack- 
son, MS,  with  the  firm  of  Phelps  &  Dunbar.  He  previously  served 
as  Chairman  of  the  Board  of  the  Legal  Services  Corporation  during 
the  mid  to  late  1980's.  Mr.  Wallace  was  previously  chief  of  staff  to 
Senator  Trent  Lott  when  he  was  in  the  House  of  Representatives. 

We  welcome  the  panel  and  will  begin  with  Ms.  Pullen. 

STATEMENT  OF  PENNY  PULLEN,  FORMER  BOARD  MEMBER, 
LEGAL  SERVICES  CORPORATION 

Ms.  Pullen.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. I  appreciate  the  opportunity  to  come  before  you  this 
afternoon  to  talk  with  you  about  the  legal  services  program  and 
what  my  concerns  are,  having  served  on  the  board. 

As  a  member  of  the  Board  from  1990  to  1993,  I  had  a  front  row 
seat  to  observe  what  has  been  called  perhaps  the  most  controver- 
sial program  in  the  Federal  Government.  Even  as  an  informed  con- 
servative State  lawmaker,  I  was  surprised  at  what  I  found.  Before 
I  became  acquainted  with  LSC,  I  assumed  that  lawyers  regularly 
provided  pro  bono  legal  services  for  poor  people.  Before  I  joined  the 
board,  I  assumed  that  congressional  statutes  had  the  effect  of  law. 
Both  assumptions  proved  naive. 

Put  simply,  the  legal  services  program  is  an  entitlement  pro- 
gram. An  entitlement  program  for  poverty  lawyers;  the  grants 
function,  as  a  sort  of  perpetual  contract  with  the  terms  applying 
only  to  one  side.  Consider  the  following:  programs  get  their  annual 
grants  from  LSC  renewed  automatically  without  even  a  minimal 
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demonstration  of  effectiveness  or  efficiency.  It's  almost  impossible 
to  defund  a  program  once  it  has  been  funded,  and  not  a  single  field 
program  has  lost  its  grant  in  more  than  12  years. 

There  is  no  decision  made  each  year  on  whether  a  program  will 
be  renewed.  Renewal  of  each  of  the  some  320  programs  is  virtually 
automatic.  There's  absolutely  no  connection  between  a  level  of  Fed- 
eral funding  a  program  receives  and  the  quality  of  services  that 
program  provides,  since  funding  is  determined  by  poverty  popu- 
lation in  the  service  area.  Federal  dollars  flow  uninterrupted  even 
when  programs  have  violated  the  law,  engaged  in  restricted  politi- 
cal activities,  illegally  charged  poor  clients  for  legal  representation, 
and/or  have  consistently  shown  bad  management.  If  there  is  any 
other  federally-funded  program  where  there  is  such  an  obvious  lack 
of  connection  between  performance  and  funding,  I  am  unaware  of 
it  and  I  suspect  you  folks  who  have  the  oversight  here  in  Washing- 
ton are  unaware  of  it  as  well. 

When  I  became  a  Director  on  the  LSC  Board,  I  was  shocked  to 
discover  that  the  restrictions  that  Congress  has  diligently  enacted 
as  reforms  were  meaningless  because  of  the  entitlement  feature. 
Whatever  enforcement  powers  Congress  believes  it  has  given  the 
Corporation  are  meaningless  in  the  face  of  determined  lawyers, 
forcing  immensely  costly  due  process  procedures  and  wielding  liti- 
gation against  the  Corporation  itself.  Regardless  of  the  best  efforts 
of  board  members,  and  in  many  cases  diligent  staff  of  the  LSC  Cor- 
poration, the  programs  in  recent  years  have  sued  LSC  to  overturn 
a  regulation  restricting  program  involvement  in  congressional  re- 
districting  lobbying  and  litigation;  been  involved  in  lawsuits  mak- 
ing it  more  difficult  for  public  housing  authorities  to  evict  drug 
dealers;  used  lawsuits  to  attempt  to  delay,  dilute,  or  defeat  vir- 
tually any  kind  of  welfare  reform  at  the  local,  State,  or  national 
level,  despite  a  national  bipartisan  consensus  for  welfare  reform; 
promoted  illegal  immigration  through  involvement  in  proposition 
187  and  the  subsequent  litigation,  as  well  as  other  litigation  ex- 
tending welfare  benefits  to  illegal  aliens;  paid  for  indigent  citizens 
at  $100  a  head  plus  bus  fare  and  lunch  to  rally  at  the  Indiana 
State  capital  against  that  State's  efforts  at  welfare  reform. 

In  the  name  of  helping  the  poor  with  their  legal  problems,  and 
despite  clear  statutory  prohibitions,  the  legal  services  program  has 
had  a  long  history  of  promoting  abortion  on  demand,  as  well  as 
public  funding  for  abortion.  When  the  Hyde  amendment  passed  in 
1977,  legal  services  attorneys  filed  a  series  of  challenges  in  States 
including  Illinois,  California,  and  Oregon.  The  Supreme  Court 
upheld  the  constitutionality  of  the  Hyde  amendment.  As  president 
of  Life  Advocacy  Resource  Project,  Inc.,  a  group  using  private  funds 
to  promote  prolife  policies,  I  am  appalled  that  my  tax  funds  are 
used  to  underwrite  organizations  which  act  so  militantly  to  pro- 
mote and  advance  abortion. 

Similarly,  many  private  citizens  working  diligently  to  fight  the 
scourge  of  illegal  drug  use  in  our  country  are  appalled  that  their 
tax  funds  are  being  used  today  to  make  it  more  difficult  to  evict 
drug  users  and  dealers  from  public  housing.  There's  a  suit  going 
on  now  in  New  York  City  against  the  New  York  Public  Housing 
Authority.  The  suit  is  taken  by  LSC  attorneys  on  behalf  of  drug 
dealers,  and  most  of  the  residents  of  the  public  housing  authority 
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are  totally  opposed  to  this  and  supporting  the  public  housing  au- 
thority against  the  LSC  lawyers.  Who  is  it  that  these  lawyers  are 
serving  in  New  York  City?  Are  they  serving  the  poor  citizens  of  the 
public  housing  authority  or  are  they  serving  those  that  are  seeking 
to  terrorize  and  corrupt  the  young? 

The  solution  is  simple:  end  the  entitlement.  Find  other  ways  to 
facilitate  civil  justice  for  indigent  American  citizens,  if  you  wish, 
but  in  all  events  abolish  the  agency.  There  are  alternatives  to  the 
present  system. 

One  approach  would  be  to  amend  the  tax  code  to  provide  tax  in- 
centives for  attorneys  to  provide  pro  bono  legal  service  to  the  poor. 
Imagine  that,  attorneys  serving  poor  people  pro  bono.  One  such 
proposal  was  put  forth  in  1981  by  Congressman  Henry  Hyde  as 
H.R.  3939.  It  would  have  replaced  the  politicized  and  discredited 
present  model  with  a  program  where  poor  people  are  far  more  em- 
powered than  the  current  lawyer  funding  model.  Could  it  be  time 
to  take  another  look  at  Mr.  Hyde's  prescient  proposal?  It  occurs  to 
me  that  a  tax  cut  for  lawyers  might  be  one  tax  cut  that  the  Presi- 
dent would  sign. 

Another  approach,  of  course,  is  the  block  grant  approach  that  has 
been  discussed  so  much  today.  Whatever  it  is  that  you  do,  you 
must  radically  change  the  current  system  because  it  is  not  doing 
what  Congress  intended.  It  is  not  serving  poor  people.  It  is  an  enti- 
tlement program  for  attorneys. 

Thank  you. 

Mr.  Gekas.  We  thank  the  lady,  and  we  will,  without  objection, 
accept  her  written  statement  and  make  it  a  part  of  the  record. 

Ms.  PULLEN.  Thank  you. 

[The  prepared  statement  of  Ms.  Pullen  follows:! 

Prepared  Statement  of  Penny  Pullen,  Former  Board  Member,  Legal  Services 

Corporation 

Chairman  Gekas  and  Members  of  the  Subcommittee,  I  very  much  appreciate  the 
opportunity  to  appear  before  you  today  as  you  explore  ways  to  solve  problems  in  the 
legal  services  program. 

As  a  member  of  the  Legal  Services  Corporation  Board  of  Directors  from  1990 
through  1993,  I  had  a  front  row  seat  to  observe  what  has  been  called  the  Federal 
government's  most  controversial  program.  As  a  state  legislator  for  many  years  in 
Illinois,  I  was  familiar  with  a  wide  variety  of  programs  funded  by  government  in 
efforts  to  serve  the  public.  Quite  frankly,  I  found  the  legal  services  program  funded 
through  the  Legal  Services  Corporation  to  be  unlike  any  other  program  in  govern- 
ment. Its  core  characteristic  is  also  at  the  core  of  its  many  problems. 

Put  simply,  the  legal  services  program  is  an  entitlement  program. 

Unlike  any  other  entitlement  program,  however,  the  beneficiaries  are  not  readily 
apparent.  Despite  Congressional  intentions,  the  beneficiaries  are  not  the  poor.  It  is 
not  an  entitlement  program  for  indigent  people.  No  poor  person  has  any  enforceable 
legal  right  to  representation  by  a  Legal  Services  lawyer.  Indeed,  many  poor  individ- 
uals attempting  to  get  representation  or  advice  at  a  legal  service  office  are  turned 
away,  although,  as  is  the  case  elsewhere  in  the  program,  there  is  no  requirement 
for  programs  to  keep  statistics  for  those  that  are  turned  away  and  so  the  actual  rate 
is  unknown. 

The  core  characteristic  of  this  federally  funded  program  is  that  it  is  an  entitle- 
ment program  for  the  local  legal  services  programs  themselves — an  entitlement  for 
poverty  lawyers.  Consider  the  following:  Programs  get  their  annual  grants  from  LSC 
renewed  automatically  without  even  a  minimal  demonstration  of  effectiveness  or  ef- 
ficiency; it's  almost  impossible  to  defund  a  program  once  it  has  been  funded  and  not 
a  single  field  program  has  lost  its  grant  in  more  than  twelve  years;  there  is  abso- 
lutely no  connection  between  the  level  of  federal  funding  a  program  receives  and  the 
quality  of  services  that  program  provides  since  funding  is  determined  by  poverty 
population  in  the  service  area;  and  the  federal  dollars  flow  uninterrupted  even  when 
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programs  have  violated  the  law,  engaged  in  restricted  political  activities,  illegally 
charged  poor  clients  for  legal  representation,  and  have  consistently  shown  bad  man- 
agement. 

If  there  is  any  other  federally  funded  program  where  there  is  such  an  obvious  lack 
of  connection  between  performance  and  funding,  I  am  unaware  of  it.  Frankly,  when 
I  became  a  director  on  the  LSC  board,  I  was  shocked  to  discover  that  the  restric- 
tions Congress  has  diligently  enacted  as  reforms  were  meaningless  because  of  this 
entitlement  feature.  Whatever  enforcement  powers  Congress  believes  it  has  given 
the  Corporation  are  meaningless  in  the  face  of  determined  lawyers  forcing  im- 
mensely costly  "due  process"  procedures  and  wielding  litigation  against  the  Corpora- 
tion itself. 

Regardless  of  the  best  efforts  of  board  members  and  (in  many  cases  diligent)  staff 
of  the  LSC  itself,  LSC-funded  programs  in  recent  years  have:  Sued  LSC  to  overturn 
a  regulation  restricting  program  involvement  in  Congressional  redistricting  lobbying 
and  litigation;  been  involved  in  lawsuits  making  it  more  difficult  for  public  housing 
authorities  to  evict  drug  dealers;  used  lawsuits  to  attempt  to  delay,  dilute  or  defeat 
virtually  any  kind  of  welfare  reform  at  the  local,  state  or  national  level — despite  a 
national,  bipartisan  consensus  for  welfare  reform;  promoted  illegal  immigration 
through  involvement  in  the  Proposition  187  referendum  and  the  subsequent  litiga- 
tion as  well  as  other  litigation  extending  welfare  benefits  to  illegal  aliens;  and  paid 
for  indigent  citizens  at  $100  a  head,  plus  bus  fare  and  lunch,  to  rally  at  the  Indiana 
state  capitol  against  that  state's  efforts  at  welfare  reform. 

In  the  name  of  helping  the  poor  with  their  legal  problems — and  despite  clear  stat- 
utory prohibitions — the  legal  services  program  has  had  a  long  history  of  promoting 
abortion  on  demand  as  well  as  public  funding  for  abortion.  When  the  Hyde  Amend- 
ment passed  in  1977,  legal  services  attorneys  filed  a  series  of  challenges  in  states 
including  Illinois,  California,  and  Oregon.  The  Supreme  Court  upheld  the  constitu- 
tionality of  the  Hyde  Amendment  in  Harris  v.  McRae  in  1980. 

President  Bush  was  concerned  regarding  legal  services  programs  and  abortion  ad- 
vocacy and  I  believe  that  that  was  one  of  the  reasons  for  my  appointment  to  the 
LSC  Board.  I  had  been  a  pro-life  spokesman  in  my  state  and  among  state  law- 
makers for  many  years.  Yet,  as  I  soon  found  out,  restrictions  against  such  advocacy 
in  both  the  LSC  Act  and  in  appropriations  law  did  little  to  stop  legal  services  pro- 
grams from  involvement  in  the  issue.  Using  loopholes  in  the  law,  legal  services  pro- 
grams to  this  day  can  and  do  promote  abortion.  In  a  case  before  a  California  court 
decided  in  July  1994,  the  LSC-funded  National  Center  for  Youth  Law  was  successful 
in  overturning  a  state  law  requiring  parental  consent  in  abortions  committed  on  mi- 
nors. While  programs  claim  they  bring  such  cases  with  non-LSC  funds,  the  lack  of 
access  to  the  case  files,  the  lack  of  timekeeping,  and  the  lack  of  any  monitoring  vis- 
its by  LSC  last  year  make  it  virtually  impossible  to  determine  which  funds  sup- 
ported which  activities.  And,  of  course,  funds  are  fungible. 

As  President  of  Life  Advocacy  Resource  Project,  Inc.,  a  group  using  private  funds 
to  promote  pro-life  policies,  I  am  appalled  that  my  tax  funds  are  used  to  underwrite 
organizations  which  act  so  militantly  to  advance  abortion.  Similarly,  many  private 
citizens  working  so  diligently  to  fight  the  scourge  of  illegal  drug  use  in  our  country 
are  appalled  that  their  tax  funds  are  being  used  today  to  make  it  more  difficult  to 
evict  drug  users  and  dealers  from  public  housing. 

The  defense  that  legal  services  programs  are  standing  up  for  procedural  rights  for 
tenants  does  not  stand  up  to  scrutiny.  In  the  real  world  poor  tenants  want  the  drug 
dealers  out  of  their  projects  as  fast  as  possible. 

The  poor  are  the  greatest  victims  of  legal  services  when  legal  services  programs 
use  tax  dollars  to  perpetuate  the  drug  problem  in  public  housing.  The  best  illustra- 
tion of  this  is  the  major  case  presently  underway  in  New  York  City.  The  Public 
Housing  Authority,  with  the  support  of  the  tenants'  organization  representing  the 
500,000  public  housing  tenants,  is  seeking  to  make  it  easier  to  evict  drug  dealers 
from  public  housing.  The  lawsuit  against  the  proposed  policy  is  being  handled  by 
the  Legal  Aid  Society,  the  LSC  grantee  for  New  York  City. 

Ironically,  the  former  Chairman  of  the  Legal  Aid  Society,  Mr.  Alexander  Forger, 
now  serves  as  President  of  LSC.  In  the  public  debate,  those  opposed  to  reform  of 
legal  services  have  stated  that  there  are  only  a  handful  of  cases  involving  drug-re- 
lated evictions  in  public  housing.  But  as  the  case  now  in  court  in  New  York  City 
would  affect  the  drug  eviction  policies  for  our  country's  largest  public  housing  au- 
thority, it's  a  single  case  which  will  affect  the  daily  lives  of  the  500,000  public  hous- 
ing tenants.  And  the  fact  that  the  tenants  have  overwhelming  sided  with  their  land- 
lord, the  Public  Housing  Authority,  against  the  Legal  Services  lawyers  speaks  vol- 
umes about  how  out  of  touch  legal  services  programs  are  with  those  they  are  sup- 
posed to  be  helping. 
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The  paradoxes  are  fife.  The  legal  services  lawyers  in  this  potentially  landmark 
case  are  siding  not  with  the  poor  respectable  citizens  whose  only  desire  is  a  safe 
home  environment  for  their  families — but  with  those  who  are  terrorizing  them  and 
corrupting  their  young. 

While  legal  services  programs  can  ignore  the  wishes  of  the  poor  in  pursuing  politi- 
cal, ideological  or  other  agendas,  one  would  think  they  would  have  to  be  accountable 
to  LSC  since  LSC  funds  them. 

As  I  quickly  found  out  as  a  Director  of  LSC,  nothing  could  be  further  from  the 
truth.  As  stated  earlier,  funding  is  automatic,  has  no  relationship  to  performance 
and  is  practically  impossible  to  affect. 

Just  as  legal  services  programs  can  ignore  the  poor,  it's  even  easier  for  them  to 
ignore  the  Legal  Services  Corporation.  What  few  sanctions  are  available  are  plainly 
ineffectual.  It's  no  wonder  that  legal  services  programs  had  no  hesitation  in  suing 
LSC  whenever  it  made  any  attempt  to  rein  in  their  political  activities,  be  it  Con- 
gressional redistricting  cases,  the  lawsuit  against  Secretary  of  State  George  Schultz 
in  the  "Sandinista  convoy"  case,  or  in  any  of  a  number  of  other  lawsuits. 

In  the  name  of  political  independence,  the  legal  services  program  was  made  into 
the  most  unaccountable  federal  program  in  existence.  Paradoxically,  the  program  is 
free  to  practice  politics  through  lobbying,  lawsuits,  and  other  forms  of  advocacy  in 
ways  no  other  federally  funded  program  can  possibly  copy  and  be  within  the  law. 

The  solution  is  simple.  End  the  entitlement.  Find  other  ways  to  facilitate  civil  jus- 
tice for  indigent  American  citizens  if  you  wish.  But  in  all  events,  abolish  the  agency. 

There  are  alternatives  to  the  present  system. 

One  approach  would  be  to  amend  the  tax  code  to  provide  tax  incentives  for  attor- 
neys to  provide  free  legal  services  to  the  poor.  Imagine  that:  lawyers  serving  people 
pro  bono!  (I  thought  most  lawyers  did,  before  I  became  an  LSC  board  member  and 
learned  about  the  lawyer  community's  tax-costly  little  secret.)  One  such  proposal 
was  put  forth  in  1981  by  Congressman  Henry  Hyde  as  H.R.  3939.  It  would  have 
replaced  the  politicized  and  discredited  present  model  with  a  program  where  the 
poor  are  far  more  empowered  than  the  current  lawyer-funding  model.  Could  it  be 
time  to  take  another  look  at  Mr.  Hyde's  prescient  proposal? 

Another  approach  is  to  give  whatever  funding  the  federal  government  is  able  to 
afford  to  governors  of  states  to  supplement  efforts  each  state  chooses  to  make. 
Clearly,  most  of  the  day-to-day  legal  problems  of  the  poor  are  not  federal  law  prob- 
lems to  begin  with,  and  there  is  merit  in  making  any  system  of  aid  as  localized  as 
possible. 

I  understand  that  Members  of  this  Subcommittee  are  considering  proposals  which 
would  turn  resources  back  to  the  states.  If  that  course  is  taken,  along  with  the  re- 
sources must  go  restrictions  to  bring  to  a  halt  the  long  sorry  history  of  taxpayer- 
financed  political  advocacy  in  this  program. 

Any  proposed  solution  which  perpetuates  the  Legal  Services  Corporation  and  its 
system  of  entitlements  to  the  same  set  of  grantees,  regardless  of  performance,  is  a 
reform  not  worthy  of  the  name. 

The  best  true  solution  to  the  legal  problems  of  the  poor  is  not  to  provide  them 
with  ever-increasing  numbers  of  lawyers  ready  to  file  lawsuits  for  any  possible  situ- 
ation which  can  be  litigated.  The  courts  are  already  clogged  with  litigation.  Using 
scarce  tax  dollars  to  subsidize  increased  litigation  is  in  no  one's  interest,  with  the 
possible  exception  of  the  American  Bar  Association  and  the  trial  lawyers. 

The  real  challenge  is  to  get  as  many  disputes  and  difficulties  resolved  without  liti- 
gation and  without  lawyers.  Common  sense  tells  us  that  this  is  especially  true  in 
resolving  problems  facing  the  poor,  wherein  often  the  amount  in  dispute  is  relatively 
small. 

The  best  selling  book  by  Philip  Howard,  The  Death  of  Common  Sense:  How  Law 
is  Suffocating  America,  is  being  so  well  received  because  we  as  a  people  are  begin- 
ning to  realize  how  economically  shortsighted  it  is  to  turn  even  the  most  trivial  of 
daily  encounters  into  matters  with  legal  and  regulatory  issues. 

Very  few  litigants  are  anxious  to  file  lawsuits  against  poor  people  who  are,  almost 
by  definition,  judgment-proof.  Most  legal  matters  affecting  the  poor  can  be  resolved 
short  of  litigation.  The  trend  of  increasing  the  cases  which  can  be  handled  in  small 
claims  court  is  positive,  as  is  the  increasing  use  of  arbitration  and  mediation. 

Much  of  the  government  benefits  work  needed  by  poor  people  is  work  that  can 
be  done  by  trained  administrators,  caseworkers  or  ombudsmen.  Reforming  federal 
agencies  to  help  citizens  cope  with  the  complexities  of  federal  programs  is  certainly 
better  public  policy  than  hiring  armies  of  lawyers  to  sort  through  the  red  tape. 

Most  importantly,  incorporating  mediation  into  the  way  the  federal  government 
runs  its  benefits  programs  is  already  working  where  it  is  being  tried. 

This  past  May,  L.  Roger  Johnson,  an  administrator  of  a  state  Agricultural  Medi- 
ation Service,  testified  before  Senate  Committee  on  Agriculture  on  the  benefits  of 
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mediation  in  agricultural  credit  disputes  involving  government  programs.  The  ad- 
vantages already  being  demonstrated  with  the  increased  use  of  mediation  include: 
It  is  cost  effective;  it  is  speedy  (Mediation  can  solve  problems  in  a  month  or  two 
while  formal  appeals  can  take  months  and  litigation  can  take  years.);  it  promotes 
harmony  and  decreases  conflict;  and  it  works  (In  Mr.  Johnson's  state,  farmers  and 
creditors  reach  agreement  two-thirds  of  the  time.). 

In  conclusion,  there  are  two  paths  that  can  be  taken. 

The  path  that  continues  the  Legal  Services  Corporation  with  its  unaccountable 
and,  all  too  often,  political  grantees  will  only  perpetuate  a  failed  program.  That  op- 
tion is  expensive,  controversial,  and  unworthy  of  the  reform  the  American  public  ex- 
pects from  this  Congress. 

The  second  path  is  to  end  the  entitlement  system  that  make  the  program  unac- 
countable to  the  poor  or  the  taxpayers.  Whether  that  path  is  through  tax  deductions 
to  promote  a  more  universal  system  of  pro  bono  service  or  through  a  decentralized 
program  with  real  restrictions,  real  competition  for  grants  and  real  accountability 
to  the  public  is  the  choice  for  this  body. 

Thank  you  for  this  opportunity  to  present  my  views. 

Mr.  GEKAS.  And  we  turn  to  Judge  Dana. 

STATEMENT  OF  HON.  HOWARD  H.  DANA,  JR.,  ASSOCIATE 
JUSTICE,  SUPREME  JUDICIAL  COURT,  STATE  OF  MAINE 

Judge  Dana.  Mr.  Chairman  and  members  of  the  subcommittee, 
I  am  Howard  Dana.  I'm  currently  an  associate  justice  of  the  Maine 
Supreme  Court,  and  I  hasten  to  add  I  am  not  here  testifying  in 
that  capacity.  I'm 

Mr.  Gekas.  Are  you  related  to  Joshua  Chamberlain? 

Judge  Dana.  I  don't  think  so. 

Mr.  Gekas.  That's  all  right. 

Judge  Dana.  But  he  was  a  fine  fellow. 

Mr.  Gekas.  Yes.  [Laughter.] 

Judge  Dana.  I  am  here  because  both  President  Reagan  and 
President  Bush  appointed  me  to  the  Legal  Services  Corporation 
Board,  and  I  am  currently  the  head  of  the  Civil  Justice  Oversight 
Subcommittee  of  the  ABA's  Standing  Committee  on  Legal  Aid  and 
Indigent  Defendants. 

And  I  think  it's  also  fair  to  say  that  I'm  here  as  a  committed  ad- 
vocate for  the  status  quo  with  a  little  tinkering.  I  have  decided  not 
to  read  to  you.  So  I'll  just  say  a  few  things  in  light  of  the  fact  that 
you're  probably  as  hungry  as  your  staff,  to  say  nothing  of  us. 

I  think  that  defunding  or  hamstringing  the  legal  services  attor- 
neys in  this  country  would  be  unworthy  of  this  Nation.  It  is  the 
preamble  of  our  Constitution — there's  been  talk  today  about  wheth- 
er or  not  there  is  a  Federal  role  here.  Why  should  the  Federal  Gov- 
ernment be  involved  in  legal  service?  The  preamble  of  our  Con- 
stitution says  that  the  first  function  of  this  Government  is  to  estab- 
lish justice,  and  the  Legal  Services  Corporation  and  its  progeny 
since  1965  has  been  an  essential  part  of  the  promise  to  provide  lib- 
erty and  justice  for  all  in  this  land.  To  undermine  it,  to  kill  it 
would  be,  as  I've  said,  unworthy  of  us. 

I  understand  the  bind  that  you're  in,  and  we  all  appreciate  that 
we  are  spending  too  much.  And,  as  part  of  the  justice  system,  those 
of  us  in  the  justice  business  understand  that  we  need  to  share  in 
the  pain,  but  I  think  we  should — that  is  to  say,  I  think  legal  serv- 
ices, being  part  of  our  approach  to  justice,  should  take  the  same 
kind  of  hit  that  the  other  members,  the  other  branches  of  the  ef- 
forts to  provide  justice  do. 
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I'm  sorry  to  say,  Mr.  Chairman,  that  I  think  the  block  grant  ap- 
proach, if  we're  just  sending  the  money  to  the  States,  would  be 
very,  very  unwise  for  a  whole  lot  of  reasons.  First,  our  current  sys- 
tem provides  is  extremely  efficient.  We  spend  3  percent  of  the 
money  Congress  gives  to  the  Corporation  for  administration;  97 
percent  of  it  goes  to  the  programs  that's  directly  spent  by  the 
States.  What  you  have  is  3  percent  oversight,  97  percent  service. 
To  put  the  money  into  the  hands  of  the  principal  advocates  for  the 
States — that  is  to  say,  State  attorney  generals — will  give  you,  as 
someone  indicated,  is  like  asking  the — is  picking  your  opponent, 
and  that  would  be  unfortunate. 

Right  now  we  have  this  rather  modest  sum  of  money,  together 
with  the  volunteer  efforts  of  130,000  American  lawyers — only 
solves  20  percent,  approximately  20  percent,  of  the  legal  needs  of 
the  poor.  There's  been  a  lot  of  talk  about  making  up  the  difference, 
if  you  cut  the  Federal  commitment,  that  the  private  bar  will  fill  in 
the  gap.  We  are  already  way  lower  than  we  should  be,  and  to  cut 
out  the  guts  would  destroy  the  program.  Every  single  study,  my 
State,  Illinois,  Massachusetts,  every  study  that  has  been  done  of 
the  legal  needs  of  the  poor  indicates  that  we're  only  getting  20  per- 
cent of  the  problem.  So  the  concept  of  undermining  that  or  taking 
money  away  from  that  would  be — is  unacceptable. 

I  have  a  series  of  problems  with  the  McCollum-Stenholm  rec- 
ommendation, and  I  will,  if  I'm  asked  a  question  about  it,  I  will 
share  them  with  you. 

Mr.  Gekas.  If  you'll  remind  me,  I'll  ask  you  a  question  on  it. 

Judge  Dana.  Thank  you,  sir. 

[The  prepared  statement  of  Judge  Dana  follows:] 

Prepared  Statement  of  Hon.  Howard  H.  Dana,  Jr.,  Associate  Justice, 
Supreme  Judicial  Court,  State  of  Maine 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  thank  you  for  the  opportunity 
to  testify  in  support  of  reauthorization  of  the  Legal  Services  Corporation.  Although 
I  am  an  Associate  Justice  of  the  Supreme  Judicial  Court  of  the  State  of  Maine,  I 
hasten  to  add  that  I  am  not  speaking  in  that  capacity.  I  am  a  former  director  of 
the  Legal  Service  Corporation,  having  received  recess  appointments  from  both  Presi- 
dent Reagan  and  President  Bush.  While  a  director  in  the  early  '80s,  and  then  again 
in  the  early  '90s,  I  was  Chairman  of  the  Corporation's  Audit  and  Appropriations 
Committee.  I  am  also  currently  Chairman  of  the  Civil  Justice  Subcommittee  of  the 
American  Bar  Association's  Standing  Committee  on  Legal  Aid  and  Indigent  Defend- 
ants. 

Most  lawyers  worth  their  salt  believe  that  all  Americans,  whether  rich  or  poor, 
should  have  access  to  our  system  of  justice.  Meaning  no  disrespect,  but  because  of 
the  complexity  of  the  laws,  rules,  and  regulations  passed  here  in  Washington  and 
in  the  states,  and  because  of  the  opinions  written  by  appellate  judges  like  me,  a  per- 
son has  almost  no  chance  of  successfully  resolving  a  dispute  or  even  getting  his  or 
her  point  across  without  a  lawyer.  This  is  true  in  our  courts  and  in  our  administra- 
tive agencies  and,  I  dare  say,  even  here  in  this  room. 

I  wish  this  were  not  so.  Public  frustration  with  our  system  and  with  lawyers, 
judges,  legislators,  and  bureaucrats  is  very  high.  The  good  news  is  that  systemic 
changes  to  make  the  justice  system  more  user-friendly  are  being  adopted.  Earlier 
and  more  comprehensive  uses  of  alternative  dispute  resolution  and  efforts  to  limit 
abuse  of  discovery  are  solutions  that  have  much  promise.  Radical  solutions  like 
defunding  or  hamstringing  all  the  lawyers  who  represent  the  poor,  however,  are  so- 
lutions not  worthy  of  a  great  nation. 

Since  childhood  we  have  pledged  allegiance  to  the  flag  and  recited  our  country's 
promise  of  "liberty  and  justice  for  all."  Lawyers  and  judges  believe  in  these  values 
and  believe  that,  as  our  founding  fathers  said  in  the  Preamble  to  our  Constitution, 
the  first  function  of  the  federal  government  is  to  establish  justice.  We  must  not  turn 
our  back  on  that  responsibility. 
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When  the  rich  and/or  powerful  act  in  violation  of  the  law,  most  would  agree  they 
should  be  brought  to  task.  When  government  acts  in  violation  of  the  law,  most 
would  agree  it  should  be  sued.  However,  if  you  are  poor  and  can't  obtain  a  lawyer 
to  challenge  the  rich  or  powerful  or  the  government  that  is  violating  your  rights, 
what  do  you  do?  The  answer,  unfortunately,  is  that  you  seethe,  you  brood,  and  you 
feel  resentment  for  a  society  that  only  promises  justice  for  all. 

Full  time  legal  services  lawyers  and  private  bar  attorneys  working  for  free  are  not 
able  to  handle  much  more  than  about  20%  of  the  legal  needs  for  the  poor.  Yet,  not- 
withstanding what  you  may  have  been  told,  the  money  that  you  spend  on  legal  serv- 
ices for  the  poor  is  one  of  the  best  investments  the  federal  government  makes.  To- 
gether with  the  volunteer  services  of  over  130,000  private  lawyers,  the  approxi- 
mately 7,000  legal  services  lawyers  and  paralegals  do  provide  limited  access  to  our 
system  of  justice  to  approximately  5,000,000  Americans  annually.  They  handled 
1,700,000  matters  last  year  and  they  did  so  very  inexpensively.  Annually  the  United 
States  spends  less  per  capita  than  any  of  the  western  democracies  on  legal  services 
for  the  poor,  about  $1.50  per  American. 

I  certainly  understand  the  financial  bind  that  Congress  finds  itself  in  and  I  under- 
stand the  logic  of  spreading  the  pain.  Those  of  us  who  are  in  the  justice  business 
certainly  expect  some  pain.  The  Corporation  in  the  last  twenty  years  has  become 
an  important  component  in  our  Nations  justice  delivery  system.  If  it  must  take  a 
cut  it  should  be  proportional  to  the  other  components  in  that  system.  However,  the 
federal  government's  financial  contribution  to  the  cause  of  justice  is  already  modest 
and  much  less  in  real  buying  power  than  it  was  fifteen  years  ago.  I  would  hope  that 
you  don't  peg  the  Corporation's  funding  at  any  particular  level.  We  are  a  great  Na- 
tion and  we  can  afford  Justice  for  all  of  our  citizens.  I  believe  that  this  year  and 
in  the  years  to  come  we  should  be  striving  to  find  additional  resources  at  the  federal 
level,  not  less. 

Abolishing  the  Legal  Services  Corporation  and  relying  on  block  grants  to  the 
states  in  the  Pontius  Pilate  approach  to  justice  for  the  poor.  Those  who  propose  this 
solution  want  the  federal  government  to  wash  its  hands  of  this  problem  with  Jus- 
tice. "Let  the  states  decide  whether,  and  to  what  extent,  their  citizens  in  poverty 
will  have  access  to  justice."  Some  fearing  that  some  states  would  use  the  money  to 
continue  the  current  program  would  add  McCollum-Stenholm  type  strings  so  that 
those  states  who  did  care  enough  to  provide  the  very  best  legal  services  for  their 
citizens  could  not. 

Additionally,  it  would  undermine  the  effective  system  of  local  control  and  local 
nonprofit  corporations  now  in  place.  These  local  boards  involve  the  private  bar,  busi- 
ness and  civic  groups  and  others  in  the  community  in  a  way  that  a  state  agency 
could  never  hope  to  do.  Local  control,  local  priority  setting,  and  the  very  significant 
leveraging  of  private  resources  for  meeting  the  need  are  all  attributes  of  the  current 
system  which  would  be  seriously  undermined  by  a  state  agency  block-grant  ap- 
proach. 

Turning  over  the  control  of  the  funds  to  a  state  agency  does  not  promise  in  my 
view  to  improve  efficiency  or  cost-effectiveness  in  any  way — quite  the  contrary.  The 
current  structure  is  highly  efficient  and  cost-effective — only  3%  of  the  funds  are 
spent  in  Washington,  and  as  a  result  of  the  Appropriations  measure  now  moving 
through  the  House,  that  figure  will  likely  be  even  lower. 

I  see  the  following  problems  with  the  McCollum-Stenholm  restrictions: 

1.  Many  of  the  proposals  will  take  scarce  resources  away  from  the  provision  of 
legal  services  in  favor  of  more  bureaucracy  and  oversight.  They  do  this  in  several 
ways. 

(a)  By  prohibiting  certain  types  of  advocacy  (even  with  non-corporation  funds 
(§11)).  Scarce  local  resources  will  have  to  be  used  by  the  private  bar  to  set-up  and 
administer  duplicative  entities  to  provide  the  following  prohibited  services:  lobbying 
and  administrative  advocacy  (§8),  challenges  to  welfare  abuses  by  government 
(§21),  representation  of  certain  legal  aliens  (§17),  nominally  fee  generating  cases 
that  lawyers  won't  take  (§20),  some  landlord-tenant  disputes  (§12),  and  redistrict- 
ing  litigation  (§  4). 

(b)  Additionally,  the  spending  of  scarce  federal  resources  to  federalize  the  audits 
of  local  grantees  seems  unduly  wasteful,  as  do  the  new  provisions  dealing  with 
timekeeping  without  purpose  (§  9),  and  the  huge  cost  of  competitive  bidding  (§  13). 

2.  Imposing  a  gag  rule  on  legal  services  lawyers  (§8)  so  that  they  can't  even  an- 
swer questions  of  public  officials  considering  legislation  and  administrative  rules 
seems  designed  to  shield  public  officials,  like  yourselves,  from  knowledge  they  need. 

3.  The  proposal  to  have  the  LSC  President  appointed  by  the  President  of  the  Unit- 
ed States  (§23)  creates  a  confusing  power  structure  within  the  corporation  and 
brings  politics  that  much  closer  to  the  representation  of  the  poor. 
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4.  Finally,  many  proposals  create  a  second  class  of  lawyer — a  legal  services  law- 
yer— with  a  federalized  ethical  code  unique  to  American  jurisprudence.  Lawyers  are 
typically  licensed  by  states  and  are  governed  by  ethical  restraints  adopted  by  state 
supreme  courts.  For  the  first  time  McCollum-Stenholm  would  set  up  a  tension  be- 
tween a  lawyer's  state  and  federal  ethical  duties  in  the  areas  of:  solicitation  (§6), 
obtaining  client  statements  and  revealing  attorney-client  information  (§7),  filing 
class  actions  (§  16),  and  the  attorney-client  privilege  (§27). 

I  thank  you  for  the  opportunity  to  share  these  views  and  hope,  in  your  delibera- 
tions, you  find  them  helpful. 

Mr.  Gekas.  Mr.  Wear. 

STATEMENT  OF  TERRANCE  J.  WEAR,  FORMER  PRESIDENT, 
LEGAL  SERVICES  CORPORATION 

Mr.  Wear.  Thank  you,  Mr.  Chairman.  I'm  pleased  to  accept  the 
invitation  of  the  committee  to  testify  here  this  afternoon. 

If  I  may,  Mr.  Chairman,  I  have  a  letter  here  addressed  to  you 
from  Mr.  William  Olson,  former  Board  member,  former  Chairman 
of  the  Board  of  Directors  of  the  Legal  Services  Corporation,  and  I 
ask  that  it  be  made  a  part  of  the  record  at  the  conclusion  of  my 
remarks. 

Mr.  Gekas.  Without  objection. 

Mr.  Wear.  Yes,  sir.  Thank  you. 

[The  letter  follows:] 
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William  J.  Olson,  P.C. 

ATTORNEYS  AT  LAW 
8I8O  GREENSBORO  DRIVE.  SUITE    1070 

MCLEAN.  VIRGINIA  22102-3823 

TELEPHONE  (7031  356-5070 
FAX  17031  356-5085 


July  27,  1995 


Hon.  George  W.  Gekas 
Chairman,  Subcommittee  on 

Commercial  and  Administrative  Law 
House  Judiciary  Committee 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Re:   Defunding  the  Legal  Services  Corporation 

Dear  Mr.  Gekas: 

In  1981,  I  had  the  privilege  to  be  appointed  by  President 
Reagan  and  serve  as  a  member,  and  Chairman,  of  the  Board  of 
Directors  of  the  national  Legal  Services  Corporation  ("LSC") . 
Based  on  that  experience,  I  want  to  urge  you  to  zero  out  funding 
for  LSC. 

The  history  of  LSC  —  since  its  inception  in  1965  as  the 
Office  of  Legal  Services  in  the  Office  of  Economic  Opportunity, 
and  on  through  its  establishment  in  1974  as  an  entity  designed  to 
be  independent  from  and  not  responsive  to  the  Executive  Branch, 
to  the  present  —  has  been  a  history  of  government  funding  to 
leftist  lawyers  working  to  use  the  courts  to  achieve  social 
change  through  non-democratic  means. 

That  is  not  to  say  that  the  individual  "needs"  of  so-called 
"poor"  persons  were  never  addressed.   Nevertheless,  although  the 
legal  needs  of  individual  poor  persons  are  trotted  out  before 
Congress  and  the  media  to  justify  their  funding,  it  is  a  mistake 
to  see  these  "clients"  as  the  driving  force  behind  the  LSC. 

Yet,  even  providing  "garden  variety"  legal  services  to  the 
poor  is  problematic.   LSC  lawyers  help  to  dissolve  families  via 
no-fault  divorce  laws  that  many  believe  threaten  the  family.   LSC 
lawyers  promote  class  warfare  by  pitting  tenant  against  landlord, 
student  against  school,  employee  against  employer,  and  even 
"favored"  poor  person  against  "unfavored"  poor  person.   When 
government  chooses  to  fund  only  one-half  of  a  two-sided  legal 
dispute,  government  takes  upon  itself  a  role  that  it  was  never 
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designed  to  play.   And  with  a  zero  cost  to  the  clients,  such 
"needs"  are,  literally,  infinite. 

LSC  lawyers  litigate  without  concern  for  cost.   They  are 
able  to  forum-shop  anywhere  in  the  nation,  to  find  the  most 
liberal  judges,  pre-conditioned  to  grant  the  reguested  relief. 
They  are  able  to  recruit  clients  who  match  any  tactically  desired 
plaintiff's  profile.   And  they  are  able  to  mislead  many  Americans 
into  believing  the  high  and  noble  rhetoric  which  they  use  to 
cover  their  political  activities. 

Please  do  not  believe  that  this  is  an  agency  that  needs 
reform,  rather  than  abolition.   It  is  in  need  of  abolition,  and 
badly.   Every  attempt  at  reform  has  failed.   With  more  attorneys 
than  the  Department  of  Justice  and  all  U.S.  Attorney  offices,  LSC 
can  find  a  way  around  any  mere  legislative  restriction.   LSC  is  a 
law  unto  itself. 

One  would  think  that  my  experience,  by  now,  might  be  dated, 
but  every  indication  is  that  it  isn't.   Recent  attempts  by 
Congress  to  monitor  LSC  activities  have  been  subject  to  the  same 
patterns  of  deception  and  stonewalling  by  LSC  staff  in  D.C.  -  and 
recipients  of  LSC  funding  -  as  occurred  during  my  tenure  on  the 
board . 

Recent  published  reports  have  documented  how  LSC  and  its 
funding  recipients  have  been  actively  working  to  prevent  welfare 
reform  in  New  Jersey,  to  prevent  public  housing  projects  from 
evicting  drug  dealers,  to  obtain  Supplemental  Security  Income 
payments  for  a  thief  (who  admitted  in  court  he  stole  $60  a  day  to 
support  his  drug  habit)  and  to  counsel  lottery  winners  how  to 
stay  on  public  assistance. 

Earlier,  LSC  and  its  grantees  have  used  federal  funds  to 
finance  local  political  campaigns,  to  compose  (and  litigate) 
political  redistricting  plans,  to  extort  money  from  banks  (under 
the  Community  Reinvestment  Act) ,  and  to  sue  the  U.S.  government 
in  support  of  efforts  to  aid  the  Sandinistas. 

Efforts  by  Reagan  and  Bush  administration  appointees  to 
transform  LSC  into  an  agency  that  served  the  needs  of  individual 
poor  persons  —  rather  than  the  political  agenda  of  legal  services 
attorneys  —  were  consistently  thwarted  by  a  coalition  of  liberal 
Democrats  and  liberal/moderate  Republicans  in  Congress,  promoted 
by  the  mainstream  media  and  supported  with  lobbying  (with  federal 
funds)  by  recipients  of  LSC  funding  and  their  cheerleaders  in  the 
thoroughly  politicized  American  Bar  Association. 

These  proponents  of  an  activist  LSC  are  attempting  to  make 
the  most  of  their  opportunity  with  Hillary  Clinton  (another 
former  LSC  Board  Chairman)  in  the  White  House,  to  free  LSC  from 
any  and  all  legislative  or  administrative  constraints  so  that 


642 


they  may  pursue  their  ideological  objectives  with  impunity.   Even 
those  restrictions  Congress  does  impose  or  has  imposed  may  be 
meaningless,  as  only  LSC  has  authority  to  enforce  Congressional 
restrictions  and  requirements  on  recipients  of  its  funding. 

In  some  ways,  LSC  attorneys  have  greater  power  over  public 
policy  formation  than  elected  legislators  —  who  see  their  laws 
struck  down  by  activist  courts.   In  some  ways,  LSC  attorneys  have 
greater  power  over  public  policy  implementation  than  Governors 
and  Mayors,  who  see  their  agencies'  policies  and  even  budgets 
rewritten  by  a  largely  unelected  judiciary. 

For  these  reasons,  reform  is  not  sufficient.   Only  zero 
funding  for  LSC  will  restrain  the  lawyers  who  take  public  policy 
formulation  out  of  the  hands  of  the  executive  and  legislative 
branches  of  government  where  it  belongs  and  put  it  into  the  hands 
of  the  judiciary.   The  time  has  come  to  end  another  failed  social 
engineering  experiment  of  the  Great  Society  —  by  defunding  the 
Legal  Services  Corporation. 

With  best  regards. 

Sincerely  yours, 
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Mr.  Wear.  Mr.  Chairman,  I  served  at  the  Legal  Services  Cor- 
poration as  its  President  under  two  separate  Boards  of  Directors. 
When  I  went  to  Legal  Services,  I  really  didn't  know  that  much 
about  it.  I  had  a  little  bit  of  exposure  to  it  on  the  Hill,  and  I've  got 
to  tell  you  I  didn't  know  it  was  the  can  of  worms  that  it  is. 

The  case  selection  for  individual  programs  is  generally  controlled 
by  the  program's  Executive  Director,  and  that  Director  can  sit 
there  and  decide  which  cases  to  take,  and  which  ones  not  to  take. 
This  falls  particularly  in  the  area  that  Mr.  Inglis  mentioned  with 
regard  to  the  so-called  snazzy  cases.  They  sit  there  and  decide 
which  snazzy  cases  they  want,  and  which  ones  they  don't  want. 
This  varies  from  program  to  program.  Some  take  more  snazzy 
cases  than  others. 

Now  these  individuals  pick  and  choose  these  cases  in  many  in- 
stances to  raise  the  consciousness,  as  they  would  put  it,  of  the  com- 
munities and  the  defendants  that  they  sue.  They  sue  to  strike  a 
blow  for  a  particular  cause  or  to  create  a  legal  precedent  that  they 
think  is  going  to  be  favorable  in  some  way  to  poor  people,  as  a 
class,  not  as  an  individual  client,  but  as  a  class.  They  engineer 
these  cases  to  move  this  class  of  poor  people,  or  to  march  them 
ahead  of  them,  if  you  will,  under  this  revolution  that  they  believe 
in. 

Sometimes  it  reminds  me  of  the  Vietcong.  They  used  to  chase  the 
villagers  down  the  road  ahead  of  them  to  trip  off  land  mines,  and 
I  think  that  in  many  instances  that's  what  these  legal  services  law- 
yers are  doing.  They're  using  these  individuals  as  a  means  to  their 
end.  In  addition,  they  often  penalize  the  people  they  sue  by  collect- 
ing millions  of  dollars  in  attorneys'  fees,  even  though  suits  are  al- 
ready paid  for  by  the  Government. 

I  do  not  believe  the  program  is  salvageable  in  its  current  form. 
I  think  the  Corporation  and  its  existing  grantees  need  to  be 
defunded.  I  don't  think  there's  any  prospect  of  reforming  the  cur- 
rent Federal  program. 

Some  people  say  that  the  program  could  be  reformed  by  adding 
more  restrictions  to  it.  We  tried  that  approach  in  at  least  two  in- 
stances and  at  two  different  times,  and  it  didn't  work.  In  1974, 
when  the  Corporation  was  established,  we  put  restrictions  into  the 
statute  on  abortion  cases,  the  handling  of  abortion  litigation.  When 
I  went  to  the  Corporation,  within  2  weeks  I  was  told,  "Well,  we've 
got  some  programs  that  are  doing  abortion  cases,  abortion  litiga- 
tion." 

I  said,  "How  is  that  so?  The  statute  says  they  can't  do  it." 

And  the  response  was,  "Well,  they  do  it  anyway." 

And  so  I  sent  a  letter  to  these  programs  that  said:  you  can't  do 
that.  You've  got  to  stop.  If  you  don't  stop,  I'm  going  to  punish  you. 
They  didn't  stop. 

Under  the  rules,  I  had  the  power  to  reduce  their  grant  in  an 
amount  less  than  10  percent.  I  did  that.  I  was  then  sued  by  the 
program.  The  case  dragged  on  for  4  or  5  years,  long  after  I  had  left 
the  Corporation,  and  was  ultimately  settled  on  the  basis  that  the 
program  not  be  punished  for  the  actions  that  it  took. 

I  think  that  the  Congress  can  put  as  many  restrictions  on  this 
program  as  it  wishes,  but  these  individuals  will  simply  challenge 
those  restrictions  that  they  don't  like,  and  will  tie  the  restrictions 
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up  in  court  for  4  or  5,  6  or  7  years,  and  wait  you  out,  until  you 
decide  to  go  on  to  other  things. 

Now,  the  programs  have  been  involved  in  a  lot  of  these  things, 
and  I  think  that  example,  and  the  redistricting  example  that  I 
mentioned  in  my  testimony,  should  give  the  Congress  a  pretty  clear 
idea,  if  it  makes  another  attempt  to  reform  the  program,  that  the 
activists  basically  are  going  to  bog  that  system  down. 

I  think  that  conclusion  is  noteworthy  in  light  of  the  announced 
intent  on  the  part  of  the  legal  services  lawyers  to  make  the  road 
to  welfare  reform  a  "legal  obstacle  course."  That  is  their  quote.  It 
came  from  the  April  issue  of  the  ABA  Journal,  and  that  story 
shows  up  at  pages  82  to  88.  They  basically  have  thrown  down  the 
gauntlet  to  this  Congress.  They  have  outlined  how  they  intend  to 
attack  any  effort  to  reform  the  current  welfare  system. 

In  addition,  as  a  prelude  to  this  battle,  the  Legal  Defense  Fund 
for  the  National  Organization  for  Women  and  the  New  Jersey  legal 
services  program  have  already  attacked  New  Jersey's  welfare  re- 
form program. 

I  don't  believe  this  legal  services  program  can  be  reformed.  The 
Legal  Services  lawyers  have  made  no  bones  about  fighting  the  wel- 
fare reform  effort,  and  they're  prepared  to  fight  to  the  last  Federal 
dollar  that  the  Congress  is  willing  to  give  them.  No*  restrictions, 
statutory  or  otherwise,  are  going  to  keep  them  out  of  this  fight,  if 
the  Congress  is  foolish  enough  to  fund  these  existing  grantees. 

Mr.  Chairman,  I'd  be  pleased  to  respond  to  any  questions  that 
you  or  the  other  members  may  have. 

[The  prepared  statement  of  Mr.  Wear  follows:] 

Prepared  Statement  of  Terrance  J.  Wear,  Former  President,  Legal  Services 

Corporation 

Good  morning  Mr.  Chairman  and  Members  of  the  Subcommittee.  My  purpose  in 
appearing  before  you  today  is  to  outline  some  of  the  problems  that  I  encountered 
during  my  tenure  as  President  of  The  Legal  Services  Corporation  (1988-1990),  and 
to  suggest  some  possible  solutions  to  these  problems. 

By  way  of  background,  the  federally  funded  component  of  the  Legal  Services  Pro- 
gram is  one  of  Lyndon  Johnson's  poverty  programs,  having  originated  in  the  Office 
of  Economic  Opportunity  in  the  Johnson  Administration's  Department  of  Health, 
Education  &  Welfare  (HEW).  The  program  was  taken  out  of  HEW  in  1974,  and  set 
up  as  a  free  standing  non-profit  corporation  similar  in  structure  to  that  of  The  Cor- 
poration for  Public  Broadcasting. 

The  Legal  Services  Corporation  (LSC)  now  disburses  approximately  $415  million 
annually  in  taxpayer  funds,  in  the  form  of  grants  to  local  legal  services  providers, 
which  in  turn  use  these  funds  to  purchase  or  rent  office  space,  purchase  equipment 
&  supplies,  and  employ  full-time  staff  lawyers.  These  lawyers  work  for  the  provider, 
and  render  civil  legal  services  to  eligible  poor  persons  who  come  in  looking  for  legal 
advice.  Over  the  last  fifteen  years,  the  existing  grantee  providers  have  been  able  to 
insulate  themselves  from  competition  for  these  grants,  and  the  same  set  of  grantee 
providers  now  receive  the  monies  year  after  year. 

The  President  nominates  candidates  to  the  Corporation's  11-member  board  of  di- 
rectors, and  these  nominees  are  subject  to  Senate  confirmation.  Other  than  that,  the 
President  (and  the  Executive  Branch)  has  no  control  over  the  actions  of  the  Corpora- 
tion, its  board  of  directors,  or  its  approximately  320  grantee  legal  services  providers. 

Some  believe  that  the  LSC,  and  the  Federal  component  of  the  legal  services  pro- 
gram, was  structured  this  way  purposely;  so  no  one  (other  than  the  local  legal  serv- 
ices grantees)  could  control  which  cases  these  grantees'  handle.  The  grantee  provid- 
ers pick  and  choose  the  specific  cases  they  handle,  in  order  to  "raise  the  conscious- 
ness" of  the  persons  or  firms  being  sued,  as  well  as  the  communities  in  which  these 
defendants  reside  or  do  business.  They  sue  to  "strike  a  blow"  for  a  favorite  cause, 
or  to  create  legal  precedents  that  they  believe  are  "favorable"  to  poor  persons  as  a 
class,  rather  than  to  the  individual  poor  client  whose  name  appears  on  the  court 
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pleadings.  Cases  are  pursued  for  purposes  of  setting  legal  precedents,  even  when 
such  action  is  arguably  not  in  the  best  interest  of  the  client  being  represented.  (See 
E.G.,  "War  on  the  Poor,"  National  Review,  May  15,  1995;  pp.  32-44. 

These  lawyer-activists  further  seek  to  penalize  the  people  they  sue  by  forcing 
these  individuals  to  pay  them  millions  of  dollars  in  attorney's  fees  each  year,  even 
though  the  law  suits  in  question  were  already  paid  for  by  the  Federal  Government. 
In  fact,  this  program  has  become  a  general  welfare  program  for  lawyers,  rather  than 
one  primarily  benefiting  poor  individuals. 

Based  upon  my  experiences  with  the  Federal  Legal  Services  program,  I  do  not  be- 
lieve the  program  is  salvageable;  consequently,  it  should  be  ended  now.  I  say  this 
in  sorrow,  as  I  think  some  good  can  be  done  through  legal  services;  but  I  see  no 
prospect  of  reforming  the  current  Federal  program,  it  is  simply  beyond  repair. 

Some  persons  have  suggested  that  the  program  could  be  continued,  with  restric- 
tions placed  on  the  legal  services  lawyers  as  to  what  they  could  do,  the  kinds  of 
cases  they  could  handle,  etc.  This  approach  does  not  take  into  account  the  history 
of  the  program,  and  the  failures  associated  with  earlier  attempts  to  do  the  very 
same  thing.  Let  me  mention  a  couple  of  examples: 

When  the  Federal  Legal  Services  Program  was  set  up  under  the  Corporation  in 
1974,  restrictions  were  written  into  the  statute  saying  that  legal  services  lawyers 
could  not  engage  in  political  activities;  or  handle  abortion  cases,  desegration  cases, 
etc.  During  the  first  Reagan  administration,  other  attempts  were  made  to  limit  the 
kinds  of  activities  and  cases  that  could  be  handled  by  legal  services  personnel. 
These  restrictions  were  implemented  through  appropriations  act  "riders"  which  re- 
stricted the  use  of  the  funds  being  appropriated  for  the  program. 

These  restrictions  were  effectively  circumvented  by  the  legal  services  lawyers;  or 
were  openly  violated  in  the  case  of  the  handling  of  abortion  cases.  The  plain  facts 
are  that  the  legal  services  activists  are  not  interested  in  having  their  activities  re- 
stricted in  any  way;  and  have  not  (and  will  not)  abide  by  any  such  restrictions. 

For  example,  certain  legal  services  grantees  handled  several  abortion  cases  during 
my  tenure  as  LSC  President,  and  refused  to  stop  when  I  ordered  them  to  do  so. 
These  programs  then  filed  suit  to  block  imposition  of  the  discipline  I  imposed  on 
them,  and  successfully  stalled  any  attempt  to  curtail  their  activities,  even  though 
they  were  clearly  in  violation  of  The  Legal  Service  Corporation  Act.  These  law  suits 
dragged  on  for  several  years,  and  were  subsequently  settled  by  one  of  my  successors, 
on  condition  that  no  disciplinary  action  be  taken  against  these  programs. 

In  1980,  after  completion  of  the  national  census,  the  legal  services  programs  spent 
over  28,000  hours  and  over  $600,000  in  federal  funds  on  congressional  redistricting 
activity.  Their  purpose  was  to  redistrict  "in"  those  members  of  Congress  who  were 
sympathetic  to  the  political  and  social  goals  of  these  activists,  and  redistrict  "out" 
those  who  were  not.  During  the  1980's,  many  legal  services  programs  tried  to  carry 
out  this  same  sort  of  activity  at  the  State  and  local  levels. 

In  1989,  I  caused  the  corporation  to  enact  a  regulation  prohibiting  grantee  in- 
volvement in  redistricting,  as  it  was  clearly  "political  activity"  which  was  forbidden 
under  the  Legal  Services  Corporation  Act.  I  was  then  sued  by  three  of  the  legal 
services  programs  that  I  was  funding.  They  spent  their  legal  services  grant  funds 
in  an  attempt  to  keep  me  from  enforcing  the  redistricting  regulation,  and  success- 
fully tied  up  its  enforcement  for  more  than  three  years.  Ultimately,  however,  the 
DC  Circuit  Court  of  Appeals  upheld  my  position,  and  the  regulation  went  into  effect. 

After  the  DC  Circuit  Court  issued  its  ruling,  the  Washington  Post  printed  an  edi- 
torial, saying  that  this  redistricting  activity  was  clearly  political  activity,  and  that 
the  court  was  right  to  uphold  the  regulation.  I  suspect  I  could  count  on  one  hand 
the  number  of  favorable  editorials  the  Reagan  administration  received  from  the 
Post,  yet  this  was  one  of  them.  It  clearly  illustrates  how  "mainstream"  our  attempts 
to  control  these  programs  were,  and  the  lengths  to  which  they  will  go  to  sever  or 
limit  any  controls  the  congress  puts  on  them.  The  only  conclusion  that  can  reason- 
ably be  drawn  is  that  these  programs,  and  their  leaders,  are  simply  incorrigible;  and 
should  no  longer  receive  Federal  funding. 

These  examples  clearly  show  what  this  Congress  can  expect  if  it  makes  another 
attempt  to  reform  this  program.  There  is  no  reason  to  believe  a  new  set  of  restric- 
tions will  be  any  more  effective  than  the  earlier  sets  of  restrictions  were.  These  ac- 
tivists lawyers  will  simply  ignore  the  restrictions,  or  file  law  suits  to  challenge  those 
they  do  not  like;  and  the  restrictions  will  be  suspended  for  4  or  5  years,  while  these 
cases  work  their  way  through  the  courts.  The  activists  will  use  the  courts  to  effec- 
tively gut  any  attempt  to  regulate  their  behavior,  and  will  "wait  you  out,"  until  you 
give  up,  and  move  on  to  other  things. 

This  conclusion  is  particularly  noteworthy,  in  light  of  the  announced  intent,  on 
the  part  of  the  legal  services  lawyers,  to  make  "the  road  to  welfare  reform  a  legal 
obstacle  course"  for  this  Congress.  In  the  April  1995  issue  of  the  American  Bar  Asso- 
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ciation  (ABA)  Journal  (pp.  82-88),  the  activists  threw  down  the  gauntlet  to  this 
Congress,  by  outlining  just  how  they  intend  to  attack  any  effort  to  reform  the  cur- 
rent welfare  system. 

As  a  prelude  to  the  larger  welfare  battles  to  come,  the  Legal  Defense  Fund  of  the 
National  Organization  for  Women  (NOW),  and  the  New  Jersey  Legal  Services  Pro- 
gram, attacked  New  Jersey's  welfare  reform  plan  on  several  fronts;  in  an  attempt 
to  derail  that  State's  reform  plan.  The  legal  services  lawyers  make  no  bones  about 
fighting  these  reform  efforts;  they  are  prepared  to  fight  to  the  last  federal  dollar  the 
Congress  is  willing  to  give  them.  No  restriction,  statutory  or  otherwise,  is  going  to 
keep  them  out  of  this  battle,  if  the  Congress  is  foolish  enough  to  fund  them. 

I'm  also  heartened  to  note,  however,  that  ending  the  Federal  component  of  the 
Legal  Services  Program  will  not  end  legal  services  for  the  poor. 

Many  legal  services  programs  receive  substantial  funding  from  IOLTA  (Interest 
on  Lawyers'  Trust  Accounts),  private  charities  and  endowment  funds,  The  United 
Way,  and  State  and  local  governments.  I'm  advised  that,  in  1993  (the  latest  year 
for  which  figures  are  available),  non-LSC  funding  for  legal  services  reached  $246 
million;  compared  to  $357  million  in  funding  from  the  Federal  Government. 

I'm  further  advised  that  there  are  approximately  900  pro  bono  legal  aid  programs 
which  are  not  affiliated  with  the  Federal  Legal  Services  Program;  but  which  are 
working  to  help  the  poor.  These  programs  could  help  "Take  up  any  slack"  that  may 
result  from  the  termination  of  the  Federal  portion  of  the  Legal  Services  Program. 

There  also  are  other  substantial  private  bar  efforts  that  are  underway  to  aid  poor 
persons.  For  example,  The  American  Bar  Association  has  suggested  to  its  375,000 
members  that  they  donate  50  hours  per  year  of  free  legal  services  to  low-income  peo- 
ple. Also,  the  Iowa  State  Bar  Association  adopted  a  resolution  in  1990  urging  its 
members  to  donate  "a  reasonable  amount  of  time,  but  in  no  event  less  than  20  hours 
per  year"  to  pro  bono  legal  activities.  These  kinds  of  activities  are  underway  in  a 
number  of  States;  and  can  cushion  the  termination  of  Federal  funding  for  legal  serv- 
ices. 

Whenever  the  Congress  or  the  States  attempt  to  revise  any  "poverty"  program; 
the  proponents  of  the  program  rail  about  "attacks  on  the  poor."  Often  these  attacks 
are  "knee-jerk"  responses  of  people  and  institutions  with  special  interests  to  protect, 
such  as  the  employment  of  large  numbers  of  lawyers  in  the  case  of  this  program. 

These  "knee-jerk"  responses  are  often  overstated;  cases  in  point  are  the  attacks 
that  were  levied  on  the  welfare  reform  programs  instituted  in  the  States  of  Michi- 
gan and  Wisconsin.  When  these  reforms  were  proposed,  there  was  a  great  "hue  & 
cry"  about  hurting  the  poor,  but  this  has  proven  not  to  be  the  case  at  all.  I  believe 
this  pattern  is  being  repeated  here,  and  that  we  will  find  that  The  Legal  Services 
Corporation  and  its  320  grantees  will  not  be  missed,  once  they  are  gone. 

If,  however,  we  need  a  villain  on  which  to  fix  responsibility  for  the  demise  of  The 
Legal  Services  Corporation  and  the  funding  for  its  grantees,  we  need  look  no  further 
than  the  activists  who  lead  many  of  these  organizations.  It  is  they  who  have  killed 
their  subsidy;  through  their  irresponsible  behavior,  and  their  congenital  refusal  to 
give  up  the  use  of  Federal  dollars  to  further  their  pet  political  and  social  causes. 

The  facts  speak  for  themselves.  They  clearly  demonstrate  that  The  Legal  Services 
Corporation  and  its  grantees,  at  a  minimum,  use  Federal  monies  for  a  lot  of  "stupid" 
things.  They  clearly  are  not  susceptible  to  reform,  because  of  the  attitudes,  philoso- 
phy, and  behavior  of  the  activists  who  lead  them;  and  consequently  no  longer  serve 
any  useful  purpose. 

I  hope  the  subcommittee  will  take  my  thoughts  into  consideration  as  it  deliberates 
on  whether  to  continue  this  program.  I'll  also  be  glad  to  try  to  answer  any  questions 
the  members  of  the  subcommittee  may  have. 

Mr.  Gekas.  Well,  we  thank  the  gentleman  and  we  will  turn  to 
Mr.  Wallace. 

STATEMENT  OF  MICHAEL  B.  WALLACE,  FORMER  CHAIRMAN, 
LEGAL  SERVICES  CORPORATION 

Mr.  Wallace.  Mr.  Chairman,  I  thank  the  subcommittee  for  its 
courtesy  in  having  me  here  today.  It's  a  great  honor  to  be  back 
here.  I  ask  that  my  statement  be  submitted  for  the  record,  and  as 
Chair 

Mr.  Gekas.  Without  objection,  it  will  be  so  received 

Mr.  Wallace.  As  the  Chair 
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Mr.  Gekas  [continuing].  As  will  the  statements  of  all  the  mem- 
bers of  the  panel. 

Mr.  Wallace.  As  the  Chair  has  pointed  out,  I  am  a  former  mem- 
ber of  the  staff  of  the  minority  leadership  of  this  House  and  I  can- 
not describe  the  pleasure  it  gives  me  to  address  you  as  "Mr.  Chair- 
man." I  never  thought  that  day  would  dawn. 

Mr.  Gekas.  Next  time  you  see  Senator  Lott,  remind  him  that  for 
a  long  time  I  thought  his  name  was  "Len  Trot,"  but  I  finally  got 
it  straight.  [Laughter.] 

Mr.  Wallace.  There  are  two  things  I  want  to  say  this  morning. 
I  think  we  need  to — this  afternoon  it  has  become — I  think  we  need 
to  focus  on  what  it  is  the  Federal  Government's  trying  to  do  and 
how  it  is  the  Federal  Government  intends  to  go  about  it. 

Let  me  remark  on  what  Mr.  Berman  said  earlier  this  morning 
when  he  says  that  the  poor  were  not  being  served,  getting  legal 
services,  in  this  country  before  the  Federal  Government  got  into  it. 
I  just  don't  think  that's  true.  I  think  if  you'll  look  back  in  history, 
the  private  bar  and  private  charity  has  a  long  tradition  of  provid- 
ing legal  services  to  the  poor,  extending  back  into  the  19th  century. 
It  is  true  that  that  was  uneven  across  the  country  because  not 
every  State  is  as  rich  as  France.  My  State  would  be  happy  if  we 
could  be  as  rich  as  Arkansas.  There's  not  as  much  money  around 
the  country  as  we'd  like.  But  if  all  you  were  interested  in  is  getting 
money  into  poor  States  so  they  can  help  their  poor,  you  wouldn't 
have  done  the  program  the  way  the  program  was  done  in  1965. 

When  it  was  set  up  under  the  Johnson  administration  as  part  of 
the  war  on  poverty,  a  conscious  decision  was  made  not  to  follow  the 
pattern  of  private  bar  legal  aid  that  had  grown  up  in  this  country 
in  the  previous  100  years.  That  sort  of  work  was  regarded  as  mere- 
ly helping  to  alleviate  the  symptoms  of  poverty.  What  the  founders 
of  Federal  legal  aid  wanted  to  do  was  get  at  the  causes  of  poverty. 
They  were  founded  precisely  to  do  the  snazzy  lawsuits  that  the 
gentleman  from  South  Carolina  has  described  a  little  earlier.  They 
were  set  to  bring  legal  challenges  to  the  social,  economic,  and  polit- 
ical structures  in  this  country  with  the  noble  goal  of  eliminating 
poverty  once  and  for  all.  They  did  not  want  to  deal  with  the  every- 
day burdens  of  the  poor,  and  I  take  Mr.  Martin's  point  earlier  that 
we  shouldn't  look  back  at  history,  but  the  fact  is  that  during  the 
Carter  administration  the  only  local  program  that  was  ever  dis- 
ciplined by  the  Rodham  Board  was  disciplined  for  not  bringing 
enough  impact  suits.  They  were  just  dealing  with  ordinary  poor 
people  and  their  problems.  That  was  what  this  agency  was  set  up 
to  do,  was  to  change  the  world. 

Congress  changed  about  15  years  ago,  when  I  was  here  as  a  staff 
member,  and  I  think  Congress  over  the  last  15  years  has  clearly 
turned  away  from  the  notion  of  law  reform  and  impact  suits.  Con- 
gress wants  to  help  ordinary  poor  people  with  ordinary  problems, 
and  I  think  the  answer  to  my  first  question,  "What  should  we  try 
to  do,"  is  precisely  that.  It  was  settled  in  this  Congress  long  ago. 
What  Congress  wants  to  do  is  help  ordinary  people  with  ordinary 
problems. 

Why  hasn't  that  worked  over  the  last  15  years?  And  that  gets  to 
the  second  question — how  have  we  gone  about  it?  We  have  gone 
about  it  with  the  most  inefficient  system  known  to  man.  This  sys- 
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tern  is  run  by  11  part-time  directors  who  fly  in  from  around  the 
country  trying  to  administer  a  $400  million  a  year  Federal  pro- 
gram. I  put  300  to  500  hours  a  year  into  this  program  while  I  was 
a  Board  member,  but  I'm  telling  you,  you  cannot  run  this  kind  of 
a  program  by  long  distance.  If  you're  going  to  have  a  Federal  en- 
tity, it  needs  to  be,  as  Mr.  McCollum  has  suggested,  run  by  one  of- 
ficer responsible  to  the  President  of  the  United  States  here  watch- 
ing it  all  the  time,  if  that's  what  we're  going  to  do. 

There's  another  reason  they  can't  enforce  the  restrictions,  and 
Mr.  Quatrevaux,  the  Inspector  General,  touched  on  that.  That  is 
the  invocations  of  attorney-client  privilege  every  time  you  try  to 
find  out  what's  going  on.  It  seems  to  me — and  I  respect  the  attor- 
ney-client privilege  as  a  third  generation  lawyer,  but  if  you  take 
money  from  the  Federal  Government,  the  taxpayers  have  a  right 
to  know  how  you're  spending  it,  and  that's  the  end  of  the  argu- 
ment. If  we  had  a  defense  contractor's  privilege,  everybody  in  this 
room  would  go  nuts,  but  there  is  a  lawyer's  contractor  privilege 
that  keeps  us  from  finding  out  whether  or  not  restrictions  are 
being  obeyed,  and  you've  got  to  get  rid  of  it  if  you're  going  to  keep 
this  system  going. 

If  you  do  go  to  block  grants,  which  is  something  that  I  think  has 
merit,  I  would  go  and  repair  the  mistake  that  was  made  30  years 
ago.  I  would  give  the  money  to  the  bar  associations.  The  bar  has 
experience  in  running  pro  bono  projects.  They  have  experience  in 
providing  legal  aid.  They  were  not  filing  snazzy  lawsuits  30  years 
ago,  and  I  don't  think  they  will  now. 

My  time  has  expired,  Mr.  Chairman,  and  I  thank  the  subcommit- 
tee for  its  courtesy. 

[The  prepared  statement  of  Mr.  Wallace  follows:] 

Prepared  Statement  of  Michael  B.  Wallace,  Former  Chairman,  Legal 
Services  Corporation 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  honored  to  have  the  op- 
portunity to  appear  once  again  after  a  long  absence  to  testify  on  a  subject  dear  to 
my  heart,  the  provision  of  legal  assistance  to  the  poor.  It  has  now  been  more  than 
six  years  since  I  advised  President  Bush  that  he  should  replace  me  as  Chairman 
of  the  Legal  Services  Corporation  and  more  than  five  years  since  he  took  that  ad- 
vice. I  hope  that  my  recollections  of  the  five  years  that  I  served  on  the  Board  of 
the  Corporation  are  still  fresh  enough  to  be  of  some  use  to  this  subcommittee  as 
it  reconsiders  the  role  which  the  federal  government  may  play  in  assisting  the  poor. 

There  are  two  aspects  of  the  problem  which  I  would  like  to  address  briefly  this 
morning.  First,  I  think  it  is  important  for  this  subcommittee  to  reconsider  what  it 
is  that  the  federal  government  should  try  to  accomplish  in  the  field  of  legal  aid  to 
the  poor.  Second,  the  subcommittee  should  reconsider  how  the  federal  government 
should  try  to  accomplish  its  purposes.  With  regard  to  both  of  these  questions,  I  be- 
lieve an  ounce  of  history  is  worth  a  pound  of  logic. 

It  was  that  belief  which  led  me,  when  I  first  joined  the  Board  of  the  Corporation, 
to  turn  to  the  history  of  the  federal  legal  services  program  which  had  been  written 
by  Alan  Houseman  and  John  Dooley,  two  of  the  most  prominent  early  supporters 
and  officials  of  the  federal  program.  They  explain  quite  candidly  that,  when  the  fed- 
eral legal  services  program  began  as  part  of  President  Johnson's  war  on  poverty, 
its  architects  had  objectives  quite  different  from  those  of  traditional  legal  aid  soci- 
eties. They  regarded  legal  aid,  as  traditionally  provided  by  local  bar  associations  and 
private  charity,  to  be  merely  an  alleviation  of  the  symptoms  of  poverty,  a  noble  goal 
to  be  sure,  but  one  much  too  modest  for  the  Great  Society.  They  shared  President 
Johnson's  belief  that  the  federal  government  could  and  should  end  poverty  and  in- 
justice in  this  country,  and  they  believed  the  law  could  be  a  powerful  instrument 
in  that  struggle. 

They  sought  to  achieve  their  purposes,  not  by  assisting  the  traditional  providers 
of  legal  aid,  but  by  creating  and  funding  independent  legal  services  programs 
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around  the  country,  largely  free  of  oversight  by  elected  officials.  Those  agencies  were 
positively  encouraged  to  concentrate  their  resources  on  law  reform,  to  undertake  im- 
pact suits  which  would  change  traditional  economic,  social,  and  political  structure, 
rather  than  simply  to  respond  to  particular  poor  people  who  happened  to  walk 
through  the  door  needing  help.  Their  quite  explicit  goal  was  to  litigate  the  Great 
Society  into  being  once  and  for  all. 

Thirty  years  of  history  have  taught  us  to  be  much  more  modest  about  our  ability 
to  eliminate  the  causes  of  poverty,  and  much  more  skeptical  of  the  benefits  of  litiga- 
tion. Already  this  year,  this  House  has  adopted  legislation  to  curb  the  abuses  of  liti- 
gation and  to  restrain  the  reach  of  federal  regulation.  Our  people  have  come  to  re- 
gard litigation,  not  as  a  instrument  of  justice,  but  as  an  engine  of  oppression,  and 
it  is  especially  galling  to  them  when  that  engine  is  powered  by  their  own  tax  money. 
Big  business  may  have  learned  to  live  with  the  costs  of  litigation,  but  farmers  and 
other  small  businessmen  have  become  particularly  hostile  to  a  federal  program 
which  they  believe  is  trying  to  score  political  points  at  their  expense. 

All  this  might  be  bearable  if  the  federal  legal  services  program  was  making  de- 
monstrable progress  at  ending  the  causes  of  poverty,  but  it  is  not.  Indeed,  there  are 
those  who  believe  that  constitutional  decisions  of  the  last  thirty  years,  many  of 
which  came  about  as  a  result  of  federally  funded  litigation,  have  exacerbated  the 
problem,  by  exalting  individual  rights  over  personal  responsibility  and  by  undermin- 
ing the  authority  of  government,  particularly  teachers  and  school  administrators. 
Whether  or  not  law  reform  has  made  the  world  worse,  it  does  not  appear  to  have 
made  it  a  whole  lot  better. 

With  genuine  respect  for  the  good  intentions  of  the  advocates  of  the  Legal  Serv- 
ices Corporation,  I  suggest  it  is  time  for  the  government  to  pursue  more  modest  ob- 
jectives. We  may  not  be  able  to  end  poverty,  but  we  can  alleviate  its  effects  for  mil- 
lions of  poor  Americans.  Most  Americans,  conservatives  as  much  as  liberals,  believe 
that  families  should  not  be  evicted  from  their  homes  or  deprived  of  their  means  of 
livelihood  without  a  fair  opportunity  to  state  their  case  in  court.  These  have  been 
the  traditional  aims  of  private  legal  aid  in  this  country,  and  they  should  become  the 
objectives  of  federal  legal  aid  as  well.  The  provision  for  federal  money  exclusively 
for  ordinary  legal  services  to  ordinary  poor  people  will  go  a  long  way  toward  elimi- 
nating the  controversy  which  has  hounded  this  program  since  its  birth. 

If  Congress  decides  to  change  what  the  federal  legal  services  program  is  trying 
to  do,  then  it  may  also  make  sense  to  change  how  it  does  it.  I  can  certainly  affirm 
that  the  current  structure  of  the  Legal  Services  Corporation  is  the  least  efficient  ad- 
ministrative scheme  imaginable.  Authority  is  divided  among  eleven  board  members, 
each  of  whom  has  a  different  view  of  the  law  and  a  different  appreciation  of  the 
objectives  of  the  program.  Even  more  importantly,  none  of  the  Board  members  is 
in  a  position  to  know  the  facts,  because  each  serves  on  a  part  time  basis.  It  is  simply 
not  possible  to  run  a  $400,000,000  a  year  federal  program  by  flying  into  Washington 
once  every  couple  of  months  and  conducting  a  hearing.  Although  the  Corporation 
has  a  permanent  staff,  that  staff  is  saddled  with  the  double  preoccupation  of"  contin- 
ual oversight  by  Congress  and  its  own  Board.  The  amount  of  time  it  has  left  to  do 
its  job  is  sadly  limited. 

For  these  reasons,  I  expressed  before  this  subcommittee  many  years  ago  my  belief 
that  the  Board  of  Directors  should  be  abolished  and  administration  of  the  federal 
program  vested  in  the  hands  of  a  single  administrator,  directly  responsible  to  the 
President  of  the  United  States.  I  was  very  pleased  to  see  that  Representative  McCol- 
lum,  who  has  carefully  studied  this  problem  for  many  years,  has  made  exactly  that 
recommendation  to  this  subcommittee.  If  this  subcommittee  determines  that  a  sepa- 
rate federal  agency  is  still  needed  to  run  the  federal  legal  services  program,  then 
I  hope  it  will  follow  Representative  McCollum's  suggestion  and  put  the  agency  clear- 
ly into  the  executive  branch  under  the  direction  of  the  President,  like  any  other  fed- 
eral aid  program. 

The  difficulty  with  federal  oversight  of  legal  aid  is  not,  however,  merely  adminis- 
trative. The  local  programs  were  created  thirty  years  ago  to  do  law  reform,  and  ever 
since  they  have  resisted  the  efforts  of  Congress  and  the  Corporation  to  limit  them 
to  more  mundane  pursuits.  Moreover,  current  law  places  substantive  barriers  in  the 
way  of  efforts  to  assure  that  federal  funds  are  being  spent  in  accordance  with  fed- 
eral law.  When  I  served  on  the  Board,  our  staff  found  its  attempts  to  enforce  the 
law  impeded,  not  only  by  the  unremitting  hostility  of  our  grantees,  but  also  by  re- 
peated and  often  unjustified  assertions  of  the  attorney-client  privilege.  This  sub- 
committee should  prohibit  privilege  from  being  used  as  a  shield  against  investiga- 
tions into  compliance  with  the  law.  Waivers  of  privilege  are  hardly  unknown  to  the 
law.  When  a  plaintiff  seeks  to  recover  for  bodily  injuries,  he  waives  the  privilege 
he  otherwise  enjoys  to  communicate  with  his  doctor.  When  a  litigant  attempts  to 
demonstrate  his  good  faith  by  showing  that  he  followed  legal  advice,  he  waives  his 
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privilege  to  conceal  his  communications  with  his  lawyers.  If  a  litigant  accepts  tax- 
payers' money  to  pursue  his  legal  claims,  he  should  be  deemed  to  have  waived  any 
privilege  he  might  have  against  the  taxpayers'  right  to  determine  whether  those 
funds  have  been  spent  in  accordance  with  the  law.  Without  such  a  waiver,  no  re- 
strictions which  this  Congress  decides  to  place  on  the  expenditure  of  funds  will  ever 
be  enforceable  by  anybody. 

Of  course,  it  may  not  be  necessary  to  have  a  separate  federal  agency  to  administer 
every  federal  program.  It  has  been  suggested  that  Congress  should  simply  divide  the 
federal  appropriation  among  the  fifty  states  and  that  each  state  should  administer 
its  own  legal  aid  program.  There  may  be  merit  in  this  suggestion,  but  my  own  pref- 
erence would  be  to  reverse  the  mistake  that  was  made  thirty  years  ago  when  the 
federal  government  decided  to  establish  legal  services  agencies  in  opposition  to  tra- 
ditional services  provided  by  local  bar  associations.  It  is  the  state  bar  associations, 
not  the  state  governments,  which  have  experience  in  the  provision  of  legal  services 
to  the  poor,  and  I  would  send  the  appropriations  directly  to  them.  I  am  confident 
that  state  bar  officials  are  competent  to  administer  the  funds  in  full  compliance  with 
whatever  restrictions  Congress  may  choose  to  impose.  If  any  bar  associations  cur- 
rently lack  the  expertise  to  run  legal  aid  programs,  then  they  can  hire  the  current 
staff  of  the  Corporation,  because  the  federal  government  will  no  longer  be  needing 
them. 

I  commend  this  subcommittee  for  its  attention  to  this  intractable  problem,  and  I 
hope  that  my  thoughts  will  be  of  some  assistance  to  you.  I  believe  today  in  the  obli- 
gation of  our  society  to  provide  justice  for  the  poor  as  strongly  as  I  did  when  I  first 
took  the  oath  of  office  eleven  years  ago.  So  long  as  the  federal  government  continues 
to  absorb  almost  a  quarter  of  society's  income,  there  will  be  a  role  for  the  govern- 
ment to  play  in  discharging  society's  moral  duty.  We  may  not  be  able  to  change  the 
world,  but  we  can  help  our  poorest  citizens  cope  with  the  world,  and  that  is  not  a 
base  ambition.  I  hope  this  subcommittee  will  redirect  our  energies  toward  that  im- 
portant end. 

Mr.  GEKAS.  I  thank  the  gentleman. 

Wouldn't  Mr.  Adams'  setup  in  South  Carolina  serve  as  a  type  of 
model  that  we  could  look  to  perhaps  in  the  future? 

Mr.  Wallace.  We've  had  judicare  programs  in  Mississippi  as 
well.  I  think  they  work  very  well,  and  they  will — you  know,  those 
programs  typically  focus  on  ordinary  people.  There's  nobody  sitting 
around  thinking  up  snazzy  lawsuits. 

Mr.  Gekas.  Mr.  Wear,  I'm  fascinated  because  I  think  one  of  your 
statements  will  go  a  long  way  to  prove  my  point.  At  some  point 
somebody  sued  you  as  President  of  the  Corporation;  correct? 

Mr.  Wear.  Well,  I've  actually  been  sued  several  times,  Mr. 
Chairman. 

Mr.  Gekas.  All  right.  Let  me  get  at  the  anatomy  of  that.  Who 
sued  you,  what  individual  within  the  Legal  Services  Corporation? 

Mr.  Wear.  Well 

Mr.  Gekas.  I  mean,  what  group? 

Mr.  Wear.  There  were  two  situations  where  this  happened.  One 
situation  involved  a  legal  services  program  in  Texas,  representing 
something  called  the  Veterans'  Peace  Convoy.  This  was  a  case  that 
originated  back  when  Nicaragua  was  still  a  hot  item.  I  think  it 
may  have  been  filed  just  before  or  after  Jim  Wright's  "Dear 
Commandante"  letter  to 

Mr.  Gekas.  Oh,  yes. 

Mr.  Wear  [continuing].  The  former- 


Mr.  Gekas.  Well,  how  many  lawyers  worked  in  that  entity,  gen- 
erally? 

Mr.  Wear.  I  think  they  had  about  20  at  least,  perhaps  more. 

Mr.  Gekas.  How  many  lawyers  do  you  believe  devoted  time  and 
energy  to  this  suit  against  their  own  Corporation? 
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Mr.  Wear.  I  would  guess  there  were  six  or  seven  of  them  in- 
volved in  that. 

Mr.  Gekas.  And  isn't  there  a  disproportionate,  then,  release  of 
those  lawyers  from  the  mundane  duties  of  serving  the  poor  in  their 
everyday  problems  as  they  come  to  the  door  of  the  Legal  Services 
entity  in  Texas? 

Mr.  Wear.  Oh,  absolutely.  There  have  been  other  situations 
where  that's  happened.  When  they  either  sue  the  Corporation — it 
draws  resources  off  from  what's  called  the  basic  field  program,  the 
basic  legal  services  for  poor  people.  In  1980  and  1981,  when  they 
developed  what  was  then  called  the  survival  campaign,  which  was 
ultimately  investigated  by  the  GAO,  they  literally  stopped  doing 
the  basic  field  work,  the  basic  legal  services  work,  so  that  they 
could  lobby  and  organize  a  massive  grassroots  effort  to  try  to  save 
the  program  that  they  perceived  to  be  under  attack  by  the  Reagan 
administration. 

So  there's  a  lot  of  these  situations.  There  are  a  lot  of  occa- 
sions  

Mr.  Gekas.  They  will  serve  the  poor  by  letting  them  wait  at  the 
door? 

Mr.  Wear.  Well,  their — to  put  the  best  gloss  on  their  view,  their 
view  would  be,  gee,  if  we're  not  around,  we'll  be  poor  and 

Mr.  Gekas.  Judge  Dana,  in  that  regard,  you  stated  that  what 
you  have  found,  or  through  your  participation  in  bar  association 
entities,  that  only  20  percent  of  the  needs  of  our  poor  people  are 
met  with  respect  to  access  to  court,  I  take  it? 

Judge  Dana.  That's  the  finding  of  about  11  State  bar  associa- 
tions. 

Mr.  Gekas.  All  right,  let's  accept  that  for  the  time  being.  Right 
now  an  entity  receives — let's  say  a  grantee  receives  a  million  dol- 
lars. Of  that  million  dollars,  x  percent  goes  to  a  superentity  like  a 
research  center. 

Judge  Dana.  Actually  not,  Congressman.  Some  money  goes  di- 
rectly from  the  Corporation  to  national  support  centers  and 
State 

Mr.  Gekas.  Well,  I'm  saying,  if  you  package  an  entity  and  say 
that  a  million  dollars  is  the  cost  of  this  particular  entity,  not  all 
that  million  goes  directly  to  field  services  is  what  I'm  saying. 

Judge  Dana.  You're  correct.  And  there  is  some  administration  as- 
sociated with  every  program. 

Mr.  Gekas.  Yes. 

Judge  Dana.  So  you're  right  that  the  money,  all  the  money 
doesn't  go  to  pay  frontline  advocates.  There  are  accountants  and 
administrators 

Mr.  Gekas.  So  it's  fair  to  say  that,  even  if  we  reduced  the  total 
of  that  million  to  x,  less  than  a  million  dollars,  but  removed  from 
it  as  much  as  we  could  of  the  administrative  cost,  cost  of  the  re- 
search centers,  and  x  and  y  of  some  of  the  lines  that  appear  in  the 
total  appropriations  picture,  that  that  20  percent  of  the  need  would 
still  not  be  reduced?  That  is,  we'd  still  have  the  possibility  of  serv- 
ing at  least  20  percent? 

Judge  Dana.  Well,  you  serve  us  in  your  capacity,  but  you  have 
staff  around  you.  You  have  administrators,  and  you  are  far  more 
effective — I  have  law  clerks.  We're  far  more  effective  with  some 
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support.  And  I'm  not  sure  that  if  you  remove  the  support,  the  law 
clerks,  the  staff  that — I'm  not  sure  you're  going  to  be  more  efficient; 
I  think  you'll  be  far  less  efficient. 

Mr.  Gekas.  Well,  I  don't  think  I'm  talking  about  secretaries  and 
staff  as  such.  What  I'm  saying  to  you  is  that,  if  we  must  reduce 
funding,  then  we  should  make  sure  that  those  reductions  come  in 
places  other  than  the  field  services  where  the  poor  are  waiting  at 
the  door  to  be  served.  That's  the  way  we  look  at  it. 

Judge  Dana.  I  understand,  but  when  the  poor  come  into  the  field 
service — and  right  now  we  have  approximately  900  programs,  900 
offices  around  the  country,  relatively  few  lawyers  providing  front- 
line services.  When  someone  comes  in  with  a  problem  they  don't 
know  how  to  handle,  they  don't  have  the  large  law  firm  that  I  came 
from  or  that  some  of  us  work  in.  So  the  support  groups,  the  State 
support  and  the  national  support,  both  in  substantive  areas  and  in 
procedural  areas,  provide  help  and  assistance  to  these  frontline 
lawyers  who  may  never  had  had  that  kind  of  a  case  before.  There 
are  an  unlimited  number  of  expertises  required  because  of  the 
opinions  that  I  write  and  the  laws  that  you  pass. 

Mr.  Gekas.  Maybe  we  should  do  less. 

Judge  Dana.  A  lot  of  people  think  that. 

Mr.  Gekas.  Yes. 

Ms.  Pullen,  I  was  struck  by  that  part  of  your  statement  which 
supported  what  Mr.  Wear  had  said  about  the  fact  that  you  are  to 
indulge  in  defending  a  suit  supported  by  taxpayers'  money  to  an 
entity  that's  supported  by  taxpayers'  money  to  sue  an  entity  that 
is  supported  by  taxpayers'  money.  That  also  pertains  to  many  anec- 
dotes that  we've  heard,  no  longer  relegated  to  the  picayune  anec- 
dotes, but  rather,  as  I  say,  to  an  encyclopedia. 

The  legal  services,  representing  a  person  who — a  drug  dealer 
who  might  be  on  welfare,  a  millionaire  drug  dealer  receiving  wel- 
fare funds  who  is  supported  by  the  taxpayers,  suing  the  housing 
authority  that's  supported  by  taxpayers,  who  have  to  hire  a  lawyer 
to  fight  their  case  paid  out  of  taxpayers'  money — these  are  the 
kinds  of  things,  are  they  not,  that  you've  encountered  that  have  be- 
come an  anathema  to  the  subjective  view  of  the  whole  system? 

Ms.  Pullen.  It  is,  Mr.  Chairman,  deeply  frustrating,  and,  fur- 
ther, it  is,  when  you  really  think  of  it,  to  be  expected  when  you  at- 
tempt to  restrict  the  use  of  money  by  lawyers,  who  then  have  the 
talent  and  money  to  come  back  at  you  to  sue  you  for  trying  to  re- 
strict them. 

And,  Mr.  Chairman,  if  I  could  comment  on  this  question  of,  if  you 
give  the  money  to  the  State,  that's  like  the  State  choosing  the  law- 
yer for  the  other  side.  I  think  that,  Mr.  Chairman,  is  an  admission 
that  many  of  the  cases  are  class  action  suits  rather  than  legitimate 
civil  litigation  among  people. 

Mr.  Gekas.  We  will  turn  to  Mr.  Reed  very  quickly. 

Mr.  Reed.  Mr.  Chairman,  I  have  to  leave  at  2  o'clock  to  go  to  the 
Korean  war  ceremony,  and  I  would  like,  if  I  could  have  permission, 
to  submit  questions  in  writing  and  ask  a  couple  of  questions. 

Mr.  Gekas.  Without  objection. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Judge  Dana,  you've  had  a  long  experience  with  the  Legal  Serv- 
ices Corporation,  and  there  is  an  attempt,  I  think,  to  characterize 
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the  day-to-day,  routine  work  of  the  Corporation  as  defending  drug 
addicts  who  are  suing  the  Government  or  who  are  suing  LSC,  et 
cetera.  Does  that  represent  anything  but  the  exception  to  the  typi- 
cal caseload  of  LSC? 

Judge  Dana.  Congressman,  we  in  legal  services  handle  1.7  mil- 
lion matters  a  year,  and  I  don't  care  where  you  go,  if  you  pick  any 
1.7  million  lawsuits,  you  will  find  a  few  wild  and  off-the-wall  law- 
suits. And  what  the  opponents  of  legal  services  have  done  is — in 
some  cases  there  will  be  a  few — frankly,  I  don't  know  of  a  million- 
aire drug  dealer  represented  by  legal  services.  It's  possible,  but  I've 
never  heard  of  such  a  thing.  But  if  it's  ever  happened,  I  think  it 
would  probably  be  once. 

But  there  is  no  way  that  that  happens  very  often,  and  I  think 
that  all  of  the  studies  that  you  here  in  Congress  have  ever  asked 
the  Government  Accounting  Office  to  do  to  explore  the  horror  sto- 
ries that  are  presented  to  you,  all  of  those  reports  have  indicated 
that  there's  nothing  to  it.  There  is  no  public  report  that  has  been, 
to  my  knowledge,  that  has  been  commissioned  by  this  Congress,  by 
your  investigative  arm,  that  supports  these  charges. 

But  there's  no  question  that  there  have  been  a  few  random  law- 
suits commenced  that  those  of  us  who  believe  in  legal  services  for 
the  poor  wish  hadn't  been  started. 

Mr.  Reed.  Mr.  Chairman,  if,  again,  because  of  the  hour — I  think 
it's  important  to  establish  at  least  the  relevance  in  time  of  some 
of  the  discussions  about  these  cases.  I  would  like,  for  the  record, 
to  establish  if  there  are  any  pending  cases  by  LSC  attorneys 
against  LSC  at  the  moment.  That  was  a  bone  of  contention  here. 
And,  secondarily,  I  think,  based  upon  what  I've  heard  anecdotally, 
the  cases  that  have  been  discussed  today  are  10  or  more  years  old, 
and  I  think  they  might  have  some  relevance,  but  as  historical  enti- 
ties perhaps  and  not  as  the  guide  to  our  policy  deliberations  today. 

And,  with  that,  I  would  yield  back  my  time  and  excuse  myself. 

Mr.  Gekas.  Yes,  the  gentleman  is  excused,  but  I  want  to  begin 
a  second  round  of  questions,  if  the  panel  will  agree  to  sit 

Mr.  Reed.  Mr.  Chairman,  I  don't  know  if  you  have  a  quorum, 
and  I  must  go.  I'm  going  to  the  Korean 

Mr.  Gekas.  Well,  the  quorum  has  been  established.  So  I'll  pro- 
ceed with  the  questions. 

Would  Mr.  Wear,  Mr.  Wallace,  or  either  of  you,  respond  to  what 
Judge  Dana  has  said  about  his  apparent,  shall  we  say,  his  appar- 
ent nonconsciousness  of  these  types  of  cases?  Judge  Dana,  if  you 
had  been  here  at  the  last  hearing  that  we  had,  your  hair  would 
have  been  standing  on  end  on  some  of  the  cases  that  we've  heard 
that  seem  so  bizarre.  It's  not  any  longer  a  handful  of  cases,  in  my 
judgment.  It's  no  longer  anecdotal. 

Judge  Dana.  Every 

Mr.  GEKAS.  But  I'm  an  advocate  of  preserving  services,  legal 
services,  for  the  poor. 

Judge  Dana.  Congressman,  every  time  this  issue  has  come  up, 
somebody  will  come  forward  with  a  whole  series  of  horror  stories, 
and  you  will  sit  up  there,  because  people  from  the  other  side  will 
say  it's  not  true;  go  out  and  investigate.  And,  to  my  knowledge, 
every  time  you  have  asked  the  General  Accounting  Office,  or  who- 
ever you  want,  to  go  out  and  make  an  independent  investigation 
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of  the  charges,  the  reality  turns  out  to  be  entirely  different  than 
what  was  presented  to  you.  So  if  you  make — please,  I  would  urge 
you  not  to  make  a  decision  based  upon  unsubstantiated  charges. 

Mr.  Gekas.  Well,  you  bring  out  the  best  in  my  lawyer  soul  when 
you  say  that. 

Mr.  Wear,  do  you  have  a  comment  on  this  latest  assertion? 

Mr.  Wear.  Mr.  Chairman,  a  couple  of  things,  if  I  may. 

The  first  point  we  should  try  to  clarify  is  this  issue  of  what  con- 
stitutes a  legal  services  case.  The  legal  services  program  has  sev- 
eral categories  for  cases,  one  of  which  is  labeled  "brief  advice." 
That's  if  you  have  a  conversation  with  somebody  that  lasts  roughly 
15,  20  minutes.  In  the  data  that  was  reported  when  I  was  presi- 
dent, those  all  counted  as  a  case.  That's  how  you  get  the  numbers 
up  so  high.  I  think  it  goes  back  to  Mr.  Adams'  point  earlier.  How 
could  they  be  handling  these  cases  for  the  money  that  they  are  say- 
ing? And  I  think  a  lot  of  these  cases  are  brief  advice  cases. 

Second,  you  don't  need  many  impact  cases  to  eat  up  a  lot  of  re- 
sources and  lawyers'  time.  If  you  file  even  one  or  two  of  these  cases 
in  a  particular  program  or  a  series  of  cases  in  several  programs; 
they  eat  up  resources,  and  they  take  them  away  from  the  basic 
field  program.  Now  there  have  been  several  investigations  of  this 
kind  of  activity  by  the  GAO,  and  other  entities.  I  think  we  get  a 
point  where  we've  seen  enough  investigations — from  my  perspec- 
tive, I've  seen  enough  investigations;  I've  been  up  close  and  per- 
sonal with  this  program.  For  the  time  that  I  was  there,  every  day 
I  was  trying  to  figure  out  how  to  manage  that  program,  how  to  get 
them  out  of  the  snazzy  cases,  into  the  nuts-and-bolts  child  support 
cases. 

I  was  told  to  go  and  pound  sand  by  the  programs  when  I  said, 
"Let's  do  more  child  support  cases.  Let's  get  child  support  for  Mary 
Smith  and  her  kids."  Now  you  can't  cover  yourself  with  glory  by  ob- 
taining child  support  for  Mary  Smith  and  her  kids.  All  you  do  is 
get  some  money  for  them,  and  get  that  absent  father  involved  in 
the  lives  of  those  children.  At  the  time  that  I  was  there,  0.3  percent 
of  cases  handled  by  legal  services  were  child  support  cases.  I  was 
told,  "Well,  these  people  can  be  on  welfare.  There's  no  point  in  us 
doing  that." 

I  think  that  we've  seen  enough  investigations.  We  have  been 
through  this  enough,  and  it  is  time  to  end  this  program.  If  the  Con- 
gress decides  to  do  some  sort  of  a  block  grant  program,  you  could 
do  that,  sending  funds  to  the  States,  the  bar  associations,  the  Gov- 
ernors. You  could  incorporate  the  judicare  model  into  that  effort,  if 
you  so  chose.  I  think  there  are  a  number  of  ways  that  we  could 
handle  this  to  get  rid  of  the  problems  that  we  have,  but  we  need 
to  end  the  Corporation  and  we  need  to  end  the  funding  for  this  cur- 
rent group  of  grantees,  because  I  don't  see  them  changing  their 
ways. 

In  order  for  an  alcoholic  to  reform,  the  alcoholic  has  to  want  to 
reform.  The  people  who  lead  these  programs  aren't  interested  in  re- 
forming. They  want  to  continue  on  doing  exactly  the  kinds  of  things 
that  Mr.  Wallace  outlined  in  his  testimony,  and  they  will  continue 
to  do  those  things,  particularly  in  this  welfare  reform  area,  if  the 
Congress  is  foolish  enough  to  give  them  money. 

Mr.  Gekas.  Mr.  Wallace. 
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Mr.  Wallace.  Mr.  Chairman,  in  response  to  your  question  and 
the  question  of  the  gentleman  from  Rhode  Island,  I  can  give  you 
a  case  that's  10  years  old,  it's  20  years  old,  and  it's  still  going  on 
today.  In  1975,  North  Mississippi  Legal  Rural  Services,  which  rep- 
resents poor  people  in  the  poorest  counties  in  the  United  States, 
filed  the  Ayers  case.  The  objective  of  the  Ayers  case  was  to  eradi- 
cate all  vestiges  of  racial  discrimination  from  the  higher  education 
system  in  Mississippi.  I'm  here  to  tell  you  that's  a  pretty  tough  job. 
That  is  classic  law  reform.  That  is  exactly  what  the  Corporation 
was  set  up  to  do  back  in  the  good  old  days  of  the  Great  Society, 
and  it's  still  going  on  today.  It's  been  to  the  U.S.  Supreme  Court 
once.  It's  on  its  way  back  again,  and  it's  not  just  Legal  Services 
funding  it;  the  Justice  Department  is  in  that  case.  The  Justice  De- 
partment is  in  the  case  as  the  plaintiffs.  North  Mississippi  Rural 
legal  services,  according  to  the  newspaper,  spent  about  $350,000  of 
its  grant  last  year  on  reforming  higher  education  in  Mississippi. 
And,  of  course,  the  State's  defending  it.  So  here's  a  lawsuit  with 
three — with  the  taxpayers  funding  three  sides  of  it.  Politically,  I 
think  it's  a  great  lawsuit.  I  hope  they  close  all  the  white  schools, 
put  all  the  money  at  Jackson  State,  so  we  can  beat  Alabama  every 
year. 

But  I  don't  see  why  in  the  world  the  taxpayers  ought  to  fund 
three  sides  of  a  law  reform  suit,  and  that's  what  they're  doing. 

Mr.  Gekas.  For  Judge  Dana's  edification,  I'll  tell  you  what  we 
have  to  deal  with  when  I  tell  you  about  these  cases.  Here's  a  case 
where  the  plaintiff,  an  individual  eligible  for  Medicaid  coverage, 
brought  action  for  declaratory,  injunctive,  and  mandamus  relief 
and  damage  on  a  claim  of  improper  denial  of  plaintiffs  application 
for  Medicaid  reimbursement  for  proposed  transsexual  surgery.  I 
don't  want  to  help  fund  that.  I  just  don't. 

Judge  Dana.  I  don't — I  don't  blame  you. 

Mr.  Gekas.  And  this  was  from  Atlanta  Legal  Aid  that  did  that. 
We  have  the  deportation  order  of  an  illegal  alien.  In  priorities,  how 
about  the  poor  person  who  has  to  wait  to  try  to  get  support  for  the 
child  that  the  father  is  wandering  around  the  country? 

Judge  Dana.  Well,  you  have  7,000  lawyers  and  paralegals  and 
130,000  volunteers,  and  a  few  of  the  lawsuits  that  they're  involved 
in  are — you  would  find  embarrassing,  and  you've  got  some.  I'm  not 
suggesting  that  every  lawsuit  that  is  brought  by  Legal  Services  you 
would  be  proud  of,  nor  is  every  aspect  of  every  one  of  the  programs 
funded  by  the  Federal  Government  something  that  you  would  be 
proud  of. 

But,  by  and  large,  this  program  is  doing  a  wonderful  job.  It  is 
providing  about  the  only  hope  that  many  poor  people  have  to  solve 
their  problem  within  the  law.  And  if  we  terminate  it  or  we  send 
it  to  attorneys  general,  my  attorney  general  in  Maine  will  give  the 
money  to  the  entities  that  are  currently  getting  the  money;  some 
attorneys  general  will  not.  And  you  will  have  a  hodgepodge  of  ap- 
proach. You  will  break  down  a  system  that  is  working,  notwith- 
standing the  testimony  you've  heard  today  and  before,  that  is  work- 
ing very,  very  well.  It's  a  very,  very  good  program  that  is  providing 
excellent  service  to  millions  of  poor  people  every  year. 

Mr.  Gekas.  Well,  our  best  efforts,  even  under  your  testimony, 
have  only  resulted  in  meeting  the  needs  of  20  percent  of  the  poor 
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who  need  it,  and  that  means  that  if  we  reduced  it  to  zero,  God  for- 
bid— we  don't  want  to  do  that — we  will  only  have  resulted  in  doing 
something  less  than  little. 

Judge  Dana.  Yes,  I  agree  that  we  need  to  spend  a  lot  more 
money  on  it. 

Mr.  Gekas.  We've  learned  a  great  deal,  and  we  thank  you  for 
postponing  your  lunch. 

Yes,  Mr.  Wear? 

Mr.  Wear.  Pardon  me,  Mr.  Chairman. 

Mr.  Gekas.  A  closing  thought? 

Mr.  Wear.  I  mentioned  in  my  prepared  testimony  a  couple  of  ar- 
ticles, one  from  the  ABA  Journal,  one  from  National  Review  [see 
p.  454],  and  also  a  third  article  from  the  National  Journal  dealing 
with  the  American  Bar  Association  and  some  of  its  activities  in  this 
area.  If  I  may,  Mr.  Chairman,  I'd  ask  that  those  also 

Mr.  Gekas.  Without  objection,  they  will  be  received  for  the 
record. 

[The  information  follows:] 
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Lawyers  for  the  poor  are 
intent  on  making  the  road  to 
welfare  reform  a  legal 
obstacle  course.  But 
advocates  for  change  are 
not  about  to  give  up. 


Kim  Harrell,  a  21-year-old 
Elizabeth,  N.J.,  resident, 
had  two  toddler  sons  when 
she  became  pregnant  in  1993  while 
on  welfare.  She  delivered  triplets  in 
September  1993,  but  under  new 
state  welfare  poli- 
cies did  not  re- 
ceive any  addi- 
tional   assistance 


for  her  new  chil- 
dren. That  meant 
the  six  had  to  live 
on  $424  a  month. 
Legislators  thought  "family 
caps"  would  discourage  women  like 
Harrell  from  having  children,  mak- 
ing it  easier  to  get  off  welfare.  "We 
haven't  denied  them  any  procreative 
rights,"  says  Stephan  Schwartz,  a 
deputy  attorney  general  in  New 
Jersey.  The  object  of  the  law  is  to 
make  people  think  about  their 
choices  before  they  expand  their 
families,  the  same  considerations 
nonwelfare  families  have  to  make." 
The  NOW  Legal  Defense  Fund, 
which  brings  litigation  on  behalf  of 
women,  and  the  Legal  Services 
Corp.,    a    government-subsidized 

Pamela  Coyle,  a  reporter  with 
the  New  Orleans  Times-Picayune, 
is  a  recipient  of  a  Knight  Fellowship 
in  Law  at  Yale  Law  School. 


agency  that  provides  legal  services 
to  the  indigent,  saw  it  differently. 
In  a  suit  on  behalf  of  Harrell  and 
others  that  was  filed  in  federal  dis- 
trict court  in  December  1993,  they 
charge  that  the  regulation  is  an  in- 
vasion of  privacy  and  a  violation  of 
both  equal  protection  law  and  fed- 
eral laws  regulating  human  experi- 
mentation and  family  planning. 

The  New  Jersey  case  is  one  of 
the  first,  but  surely  not  the  last,  in  a 


series  of  lawsuits  meant  to  slow 
down  the  formidable  engine  of  wel- 
fare reform. 

The  country's  main  welfare 
program,  Aid  to  Families  with  De- 
pendent Children,  is  one  of  four  in- 
come-maintenance programs  creat- 
ed under  the  Social  Security  Act  of 
1935.  It  has  mushroomed  into  the 
main  means  of  cash  support  for  14 
million  poor  people,  at  an  estimated 
cost  of  $14  billion  to  the  federal  gov- 
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ernment  and  $10  billion  to  the 
states  last  year.  States  receive 
matching  federal  funds,  set  the 
standard  of  need  and  level  of  bene- 
fits, and  administer  the  program 
according  to  copious  federal  guide- 
lines. 

Since  1988,  many  states  have 
obtained  waivers  from  the  Depart- 
ment of  Health  and  Human  Ser- 
vices to  experiment  with  a  range  of 
incentives  and  sanctions  designed 
to  alter  behavior  and  help  break  the 
cycle  of  poverty.  Measures  include 
time  limits  on  assistance,  financial 
penalties  for  failing  to  ensure  chil- 
dren are  immunized  and  attend 
school,  required  work  programs, 
and  bans  on  benefits  for  children 
born  to  those  wom- 
en already  receiv- 
ing public  aid. 

But  with  Re- 
publicans solidly 
in  control  of  Con- 
gress and  states 
clamoring  loudly 
for  change,  advo- 
cates for  poor  peo- 
ple are  priming  for 
legal  battles  sur- 
rounding welfare 
reform  that  make 
current  skirmishes 
look  like  play- 
ground fistfights. 

These  lawyers 
are  not  trying  to 
establish  a  con- 
stitutional right  to 
welfare — a  hope 
quashed  years  ago 
by  the  U.S.  Su- 
preme Court — but 
rather  to  limit  the 
strings  that  can  be 
attached  to  federal 
assistance. 

Waivers  have 
been  challenged  in 
at  least  five  states 
— California,  Ind- 
iana, Michigan, 
New  Jersey  and 
Wisconsin.  Two 
California  cases  have  come  before 
the  U.S.  Supreme  Court  This  term, 
the  Court  heard  but  dismissed  a 
case  asking  whether  California's 
denial  of  full  benefits  to  new  resi- 
dents violates  the  "right  to  travel," 
Anderson  v.  Green,  94-197.  Another 
case,  Anderson  v.  Edwards,  93-183, 
turns  on  the  technical  definition  of 
a  family  unit. 

The  Green  case  was  something 
of  an  anomaly  in  that  it  presented 


mainly  a  constitutional  issue.  Most 
so-called  welfare  rights,  however, 
such  as  the  requirement  of  a  hear- 
ing before  terminating  benefits, 
have  been  based  on  federal  statuto- 
ry interpretation.  If  Congress  re- 
vamps welfare  into  a  state  block 
grant  program — which  was  under 
consideration  at  press  time; — advo- 
cates stand  to  lose  a  substantial 
body  of  case  law. 

It  is  even  possible  that  there 
may  be  no  one  to  bring  these  suits. 
Conservatives  admit  they  are  fed 
up  with  publicly  supported  lawyers 
challenging  lawmakers'  reform  ef- 
forts at  every  turn.  Some  are  sug- 
gesting welfare  reform  cannot  be 
accomplished  unless  the  Legal  Ser- 
vices Corp.  is  defunded  or,  at  the 
very  least,  limited  drastically  in  its 
range  of  functions. 

Neither  side  doubts  the  stakes 
are  high.  Conservatives  are  fight- 
ing to  remove  impediments  to  poli- 
cies they  believe  have  broad  public 
support.  They  sec  welfare  as  a  per- 
verse system  of  incentives  that 
drains  public  resources  and  private 
initiatives. 

"Statutory  reform  would  go  a 


Christopher  D.  Lamb: 
Block  grants  will  give 
states  carte  blanche. 

long  way  toward  solving  it,"  says 
William  "Chip"  Mellor,  president  of 
the  Institute  for  Justice,  a  D.C.- 
based  organization  that  supports 
many  welfare  reform  efforts.  'The 
stakes  are  so  high." 

The  embattled  left,  on  the  oth- 
er hand,  is  fighting  to  preserve  a 
wholly  different  political  reality — 
that  of  a  nation  that  helps  its  poor 
people  and  demands  little  in  return. 

"An  awful  lot  of  this  seems  to 
become  real  theoretical,  and  that  is 
most  frightening,"  warns  Jacque- 
line Doig,  deputy  director  of  litiga- 
tion at  Legal  Services  of  Eastern 
Michigan  in  Midland.  "These  are 
real  families  and  real  children." 

Under  the  existing  legal 
framework,  AFDC  is  an  en- 
titlement— meaning  that  if 
families  or  children  qualify  for  aid 
under  federal  law,  they  must  re- 
ceive it,  regardless  of  the  final  price 
tag.  That  status  allows  legal  advo- 
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catcs  for  the  poor  to  carve  out  a 
host  of  due  process  rights  and  other 
protections  for  these  clients  in  the 
courts. 

The  debate  unfolding,  howev- 
er, could  produce  an  overhaul  with 
enormous  policy  and  legal  implica- 
tions. For  years,  advocates  made 
technical  and  procedural  argu- 
ments in  large  part  because  consti- 
tutional ones  didn't  get  very  far. 

Buoyed  by  the  "new  property" 
theories  of  then-Yale  Law  School 
professor  Charles  Reich  and  a 
handful  of  other  academics,  advo- 
cates argued  in  the  late  1960s  and 
early  '70s  that  modern  society  was 
responsible  for  its  poor  citizens  be- 
cause its  very  structure  created 
poverty.  Their  biggest  victory  was 
Goldberg  v.  Kelly,  397  U.S.  254 
(1970),  in  which  the  Court  ruled 
thai  because  aid  was  an  entitle- 
ment, ending  it  without  a  hearing 
was,  in  effect,  an  illegal  "taking"  of 
property  and  violated  due  process. 

A  substantive  right  to  welfare 
itself  is  something  else  entirely. 

"There  is  no  constitutional 
right  to  subsistence,"  says  Michael 
W.  McConnell,  a  constitutional  law 
professor  at  the  University  of  Chica- 


go who  is  visiting  at  the  University 
of  Utah  College  of  Law  this  spring. 
"Government  has  very  broad  lati- 
tude" in  setting  the  amount  of  aid. 

The  Supreme  Court  said  as 
much  in  Dandridge  v.  Williams, 
397  U.S.  471  (1970)  and  Jefferson  u. 
Hackney,  406  U.S.  535  (1972).  In 
Dandridge,  advocates  challenged  a 
cap  in  Maryland  on  the  maximum 
amount  of  money  a  family  could  re- 
ceive, and  the  Court  flatly  rejected 
their  arguments  for  constitutional 
rights  to  welfare. 

The  justices  said  that  the  Con- 
stitution does  not  empower  the 
Court  to  "second-guess  state  offi- 
cials charged  with  the  difficult  re- 
sponsibility of  allotting  limited  pub- 
lic welfare  funds  among  the  myriad 
of  potential  recipients." 

Even  the  due  process  right  rec- 
ognized in  Goldberg  was  based  on 
statutory  interpretation  that  hinged 
on  AFDC's  federal  status  as  an  enti- 
tlement. 

Christopher  D.  Lamb  of  the 
Center  on  Social  Welfare  Policy  and 
Law  in  New  York,  a  public  interest 
litigation  firm  specializing  in  pover- 
ty law,  is  pessimistic  about  what 
will  happen  to  due  process  victories 


if  block  grants  are  adopted.  "That  is 
really  the  same  as  saying  states  can 
do  whatever  they  want,"  he  says. 

The  entitlement  issue  is  also 
crucial  because  it  means  that  there, 
can  be  ceilings,  but  no  floors,  on  the 
amount  of  aid  states  can  provide. 
"If  entitlement  status  ends,  and 
Congress  allocates  money  and  it 
proves  insufficient,  there  is  no 
obligation  to  increase  aid,"  says 
Mark  Greenberg  of  the  Center  for 
Law  and  Social  Policy  in  Washing- 
ton, D.C. 

That,  advocates  say,  might 
allow  states  to  ^op  taking  applica- 
tions for  a  fiscal  year  if  the  well 
runs  dry.  They  also  could  impose 
across-the-board  cuts  late  in  the 
year  to  keep  the  budget  balanced. 

"Historically,  the  Ifcderal]  stat- 
ute was  an  important  source  of  pro- 
tections," says  Yale  Law  School 
professor  Kathleen  Ann  Sullivan,  a 
poverty  rights  scholar  who  points 
out  that  Congress  could  build  safe- 
guards into  new  legislation.  "Block 
grants  could  come  in  many  forms 
and  require  the  states  to  do  many 
things." 

Conservatives  believe  that 
lawyers  on  the  left  have 
_  contributed  to  the  current 
climate  for  reform  by  pushing  the 
envelope. 

"Clearly  for  a  long  time,  courts 
had  a  picture  of  what  they  thought 
welfare  should  be,"  says  R.  Shep 
Melnick,  author  of  "Between  the 
Lines:  Interpreting  Welfare  Rights," 
a  look  at  how  decades  of  statutory 
interpretation  shaped  federal  wel- 
fare policy.  "But  virtually  all  those 
(concepts!  are  under  challenge." 

Chief  among  them,  says  Mel- 
nick, chairman  of  the  political  sci- 
ence department  at  Brandeis  Uni- 
versity in  Boston,  are  the  ideas  that 
national  uniformity  is  important, 
and  that  benefits  should  be  con- 
ferred unconditionally  on  the  basis: 
of  need.  With  sentiment  rising  for 
the  demise  of  the  welfare  state,' 
those  canons  are  facing  their 
biggest  challenges  ever. 

In  1988,  as  part  of  the  Family 
Support  Act,  102  Stat.  2343,  Con- 
gress authorized  the  Health  and 
Human  Services  Department  to 
grant  five-year  waivers  to  states  for 

R.  Shep  Melnick: 
The  courts  shaped 
federal  welfare 
policy  for  decades. 
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welfare  demonstration  projects 
under  §  1115  of  the  Social  Security 
Act.  Many  waivers  have  not  gener- 
ated as  much  controversy  as  the 
one  in  New  Jersey  and  seek  to  help 
people  break  out  of  poverty  by,  for 
example,  allowing  welfare  recipi- 
ents to  own  better  cars,  earn  more 
money  and  save  for  school.  Several 
lawsuits,  however,  challenge  other 
waivers  over  statutory  and  consti- 
tutional issues. 

One  such  case  revisits  an  early 
constitutional  victory  for  welfare 
recipients.  Shapiro  u.  Thompson, 
394  U.S.  618  (1969),  held  that  a 
one-year  residency  requirement  for 
welfare  assistance  violated  the 
Constitution  and  the  "right  to  trav- 
el" under  federalism.  Anderson  v. 
Green,  which  the  Supreme  Court 
heard  in  mid-January,  raises  simi- 
lar, although  slightly  more  narrow, 
issues. 

In  October  1992,  the  Bush  ad- 
ministration issued  California  a 
sweeping  waiver  that,  among  other 
reforms,  authorized  a  two-tiered 
system  to  pay  new  residents  the 
benefit  level  from  their  previous 
state.  Officials  estimated  the  one- 
year  residency  requirement  would 
save  at  least  $22.5  million  a  year 
out  of  the  $6  billion  that  California 
allocates  for  AFDC  benefits. 

The  Western  Center  on  Law 
and  Poverty,  based  in  Los  Angeles, 


and  several  other  advocacy  groups 
sued  on  behalf  of  several  women 
who  moved  to  California  for  the 
good  of  their  families  and  because  of 
the  need  to  escape  abusive  partners. 

A  similar  case  is  pending  in 
federal  district  court  in  Wisconsin, 
whicjh,  like  California,  received  a 
waiver  under  the  Bush  administra- 
tion and  imposed  a  six-month  resi- 
dency requirement  for  full  AFDC 
benefits.  V.C.  u.  Whitburn,  94-C- 
1028. 

In  the  California  case,  U.S. 
District  Judge  David  Levi  ruled  no 
rational  basis  existed  for  different 
classes,  adding  that  the  Supreme 
Court  has  made  clear  "that  the  con- 
stitutionally based  rights  to  migra- 
tion and  equal  treatment  do  not 
permit  significant  distinctions  be- 
tween new  and  old  residents  based 
on  their  duration  or  incipiency  of 
their  residency."  811  F.  Supp.  516 
(ED.  Cal.  1993).  The  9th  Circuit 
Court  of  Appeals  at  San  Francisco 
upheld  Levi's  ruling,  26  F.3d  95 
(1994). 

During  oral  argument  in  the 
Supreme  Court,  California's  deputy 
attorney  general,  Theodore  Garelis, 
argued  that  saving  money  was  the 
"rational  reason"  behind  the  state's 
plan.  The  one-year  requirement 
was  not  a  penalty  because  new  res- 
idents would  not  receive  less  than 
they  did  in  their  old  state,  he  says. 


William  Mellor: 
Statutory  reform 
would  help  solve 
welfare  morass. 

His  opponent,  Professor  Kathleen 
M.  Sullivan  of  Stanford  Law  School, 
argued  that  the  system  treated 
newcomers  as  "second-class  citi- 
zens." 

For  example,  DeShawn  Green, 
the  load  plaintiff,  left  an  abusive 
husb  md  in  Louisiana  and  returned 
to  her  native  California  with  her  two 
children.  Under  tin:  two-tier  system, 
she  was  to  receive  $190  a  month,  the 
Louisiana  rate,  and  not  the  $624 
the  same-size  family  was  entitled  to 
under  California's  guidelines. 

The  Supreme  Court  declined  to 
deliver  an  opinion  in  the  case,  how- 
ever, because  it  was  rendered  moot 
by  procedural  problems. 

A  related  ruling  by  the  9th  Cir- 
cuit at  San  Francisco,  Bvno  v.  An- 
derson, W.L.  330364  (1994),  found 
last  July  that  Health  and  Hi  man 
Services  violated  the  Administra- 
tive Procedures  Act  in  granting 
California  a  far-reaching  set  of 
waivers  in  1992  because  it  did  not 
adequately  consider  objections  to 
the  project.  As  California,  which  did 
not  appeal,  awaits  HHS  action  on  a 
new  waiver  application,  the  resi- 
dency issue  remains  unsettled. 

But  even  without  guidance 
from  the  Supreme  Court  on  the 
question  of  lower  benefits  for  new 
residents,  the  Clinton  administra- 
tion has  shifted  gears.  It  refused  to 
authorize  two-tiered  system  waivers 
for  Illinois  in  August  1993  and  for 
Wyoming  a  month  later,  while  Iowa 
withdrew  its  request. 

Nonetheless,  states  are  trying 
to  impose  similar  schemes  to  save 
money  in  their  own  general  assis- 
tance programs,  which  aid  those  in- 
eligible for  AFDC.  This  has  gener- 
ated court  battles  with  mixed 
results  In  Wisconsin,  the  supreme 
court  upheld,  in  a  4-to-3  decision,  a 
60-day  residency  limit  for  state 
general  assistance.  Jones  v.  Mil- 
waukee County,  485  N.W.2d  21 
(1992). 

The  Minnesota  Supreme  Court, 
however,  ruled  that  having  a  differ- 
ent schedule  of  benefits  for  new  res- 
idents was  unconstitutional.  Mitch- 
ell u.  Steffen,  504  N.W.2d  198 
(1993),  cert,  denied,  104  S.  Ct.  902 
(1994). 

And  a  state  judge  struck  down 
last  May  a  New  York  law  that  lim- 
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ited  general  assistance  benefits  to 
80  percent  of  the  traditional  grant 
for  people  who  had  resided  in  the 
state  for  less  than  six  months.  Au- 
mick  u.  Bane,  Index  No.  2881/93 
(NY.  Sup.  Ct.  1994).  Similar  issues 
are  pending  in  Warrick  v  Snider, 
Civil  Action  No.  94-1634  (W.D.  Pa., 
amended  complaint  filed  Sept.  30, 
1994). 

even  more  controversial 
eform  involves  denying  aid 
kto  children  conceived  while 
the  mother  is  receiving  AFDC  ben- 
efits. Proponents  say  the  action  will 
force  poor  women  to  think  carefully 
about  having  more  children  and  to 
take  responsibility  for  their  own 
actions,  but  opponents  say  the  ini- 
tiative allows  government  to  im- 
properly intrude  into  the  sphere  of 
privacy  surrounding  procreation 
decisions 

The  Bush  administration  grant- 
ed a  waiver  to  New  Jersey,  which  is 
now  in  court  over  the  issue,  and 
U.S.  District  Judge  Nicholas  Poli- 
tan  heard  cross-motions  for  sum- 
mary judgment  in  late  January. 
CK'u.  Shalala,  (Newark  93-5354) 
The  policy  is  under  attack  on  sever- 
al fronts  by  the  NOW  Legal  De- 
fense Fund  and  the  LSC  of  New 
Jersey.  Ironically,  the  groups  have 
in  their  corner  antiabortion  ac- 
tivists who  fear  the  system  encour- 
ages women  to  terminate  their 
pregnancies. 

Along  with  state  and  federal 
constitutional  claims,  advocates 
contend  the  Health  and  Human 
Services  Department  failed  to  rule 
on  how  excluding  children  would 
further  the  aims  of  AJr'DC  under 
the  statutes.  They  also  invoke  a 
range  of  federal  statutes  covering 
family  planning  and  experiments 
using  human  subjects. 

"Our  argument  is  these  regula- 
tions are  designed  to  apply  when 
behavioral  research  is  being  con- 
ducted," says  Martha  Davis  of  the 
NOW  Legal  Defense  Fund.  "It  is 
part  of  your  individual  rights  not  to 
be  experimented  on  against  your 
will  ." 

Mellor  of  the  Institute  for  Jus- 
tice derides  these  assertions  as  part 
of  a  strategy  that  he  believes  has 
made  the  poor  into  a  powerful  spe- 
cial interest  group  "They  are  very 
relentless  and  very  savvy,"  he  says 
of  the  legal  advocates 

The  institute,  which  filed  as  an 
amicus  in  support  of  New  Jersey, 
maintains  that  women  do  not  have 


a  right  to  subsidized  procreation, 
pointing  out  that  working  mothers 
do  not  get  raises  for  every  child.  It 
also  asserts  that  the  Supreme  Court 
settled  the  question  of  payment  ceil- 
ings in  Dandridge. 

"Of  course  we  believe  we  craft- 
ed a  law  that  passes  muster,"  says 
Deputy  Attorney  General  Schwartz. 
The  issues  also  raise  a  complicated 
question  under  equal  protection  ju- 
risprudence: Must  the  statute  pass 
a  rational  basis  test  because  it  tries 
to  reform  welfare  or  a  tougher  hur- 
dle because  it  involves  privacy  and 
procreation?  "It  is  how  you  want  to 
read  it,"  Schwartz  says.  "You  can 
call  it  an  apple,  or  you  can  call  it  an 
orange." 

Advocates  call  it  wrong  and 
say  Supreme  Court  precedents  sup- 
port them.  In  King  u.  Smith,  392 
U.S.  309  (1968),  Chief  Justice  Earl 
Warren  employed  broad  language 
to  strike  down  an  Alabama  regula- 
tion that  denied  benefits  to  children 
whose  mother  "cohabited"  with  a 
man.  States  cannot  use  mothers' 
conduct  to  deny  one  class  of  chil- 
dren aid  because  protection  of  such 
children  "is  the  paramount  goal  of 
AFDC,"  Warren  said. 

In  the  meantime,  several  states 


"The  question  comes  down  to 
who  can  be  forced  to  apply  for  wel- 
fare together,"  says  Doig  of  Legal 
Services  of  Eastern  Michigan. 

Every  political  proposal  in  the 
welfare  debate  generates  a  fair 
amount  of  legal  scrutiny.  In  Febru- 
ary, a  House  subcommittee  ap- 
proved a  plan  that  would  drastical- 
ly scale  back  HHS  authority  to 
regulate  state  welfare  programs 
and  enforce  lapses,  and  that  would 
deny  welfare  to  all  noncitizen  im- 
migrants. 

Also,  states  would  no  longer  be 
required  to  put  up  their  own 
money  The  House  proposal  bans 
states  from  giving  cash  assistance 
to  unwed  mothers  under  18,  those 
who  have  additional  children  while 
receiving  benefits,  legal  immi- 
grants who  aren't  citizens,  and  peo- 
ple who  have  received  benefits  for 
five  years  during  their  lifetime. 

While  it  is  unclear  what  will  be 
part  of  the  final  package,  the  con- 
stitutionality of  the  provision  for 
aliens  is  not  an  easy  call. 

Professor  Harold  Koh  of  Yale 
Law  School  says  the  status  of  legal 
immigrants  has  eroded  since  the 
Warren  Court  in  Graham  u.  Rich- 
ardson, 403  U.S.  365  (1971),  said 


Conservatives  believe  that  lawyers  on  the  left 

contributed  to  the  current  climate  for  reform  by 

pushing  the  envelope.  Liberals  maintain  the  nation 

must  help  its  poor  while  asking  little  in  return. 


have  applications  for  similar  waiv- 
ers pending,  and  HHS  has  granted 
them  to  Arkansas,  Georgia,  Indi- 
ana and  Wisconsin. 

Other  challenges  to  welfare  re- 
form experiments  are  winding  their 
way  through  the  courts.  The  Su- 
preme Court  in  January  heard  An- 
derson v.  Edwards,  in  which  Cali- 
fornia appealed  a  lower  court's 
decision.  The  court  had  found  that 
the  states  couldn't  define  a  "family" 
by  lumping  together  all  children 
from  one  household,  regardless  of 
whether  they  have  the  same  par- 
ents, in  calculating  federal  welfare 
benefits. 

Usually  children  who  are  unre- 
lated count  as  a  second  "family  unit" 
and  receive  their  own  benefits, 
making  it  more  expensive  for  the 
state.  A  similar  challenge  is  pend- 
ing in  Michigan.  Castillo  v.  Miller, 
93-CV-10275-BC  (E.D.  Mich  ) 


aliens  were  "discrete  and  insular 
minorities"  for  purposes  of  equal 
protection. 

The  more  recent  trend,  he 
says,  is  that  states  can  exclude 
legal  resident  aliens  from  political 
benefits,  but  not  economic  benefits 
such  as  holding  ordinary  jobs 

While  the  provision  could  be 
attacked  on  other  grounds,  Koh 
says  he  thinks  it  is  fundamentally 
bad  policy.  "The  real  question  is 
[whyl  these  punishment  and  exclu- 
sion tactics  target  the  weakest 
among  them — children,  the  sick, 
the  elderly  and  the  disabled." 

Chicago's  McConnell  agrees 
that  the  questions  at  their  core  are 
political,  not  legal,  ones.  "When 
people  use  constitutional  argu- 
ments in  their  debute,  they  are  ap- 
peals to  a  constitutional  aspiration 
and  philosophy,"  he  says 

And    those    philosophies    may 
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send  advocates  to  state  court  where 
they  can  make  more  compelling 
constitutional  arguments.  A  num- 
ber of  states,  including  Alabama, 
Kansas,  Massachusetts,  Mississip- 
pi, New  York  and  North  Carolina, 
have  constitutions  with  substantive 


provisions  about  aiding  the  poor. 

There  is  mounting  evidence 
that  conservatives  have  run 
out  of  patience  and  have 
planned  a  counteroffensive.  Testi- 
mony given  Feb.  2  to  the  Senate 


Budget  Committee  by  Clint  Bolick, 
Mellor's  lieutenant  at  the  Institute 
for  Justice,  suggested  ways  for  leg- 
islators to  bulletproof  themselves 
from  waiver  attacks. 

Bolick  advised  lawmakers  to 
make  sure  the  authority  to  grant 
waivers  is  "as  broad  and  flexible  as 
possible,"  and  counseled  them  to 
amend  federal  programs  to  reflect 
new  legislative  objectives. 

The  day  before,  his  colleague 
Mellor,  a  vocal  opponent  of  what  he 
calls  LSC's  "far-fetched"  legal  theo- 
ries, stated  in  a  Wall  Street  Journal 
editorial  piece  that  "Congress  could 
take  pre-emptive  action,  using  its 
appropriation  power  to  cut  off 
LSC's  ability  to  challenge  welfare- 
reform  legislation;  it  could  even  leg- 
islate the  LSC  out  of  existence,  as 
Ronald  Reagan  tried  to  do.  But 
even  if  the  LSC  disappears,  dozens 
of  other  liberal  advocacy  groups  are 
ready  to  fill  the  void." 

In  fact,  Sen.  Phil  Gramm,  R- 
Texas,  sponsored  an  amendment  to 
a  federal  spending  bill  in  the  last 
Congress  that  would  have  barred 
LSC  from  bringing  suits  over  wel- 
fare reform  against  the  state  and 
federal  governments.  The  measure 
was  defeated  by  a  56-44  vote.  The 
legislation  has  not  been  reintro- 
duced by  Gramm,  and  his  office 
would  not  comment  on  whether  it 
would  be.  (For  more  on  the  LSC,  see 
"Staying  Alive,"  page  89.)     ■ 

However,  a  welfare  privatiza- 
tion bill  introduced  in  January  by 
Rep.  James  Kolbe,  R-Ariz.,  and 
Rep.  Joe  Knollenberg,  R-Mich.,  in- 
cludes legal  services  among  some 
66  programs  that  would  be  shifted 
to  the  states  under  proposed  block 
grants.  The  bill's  language  explicit- 
ly repeals  the  Legal  Services  Corp. 
Act  of  1974,  which  created  it  as  a 
government-funded  corporation  in- 
tended to  be  free  from  political 
pressures. 

But  Lamb  of  the  welfare  and 
law  center  says  the  LSC-backed 
lawsuits  raise  serious  issues,  and 
he  calls  reform  advocates'  charges 
of  frivolous  litigation  unfounded. 
"More  than  45  waivers  have  been 
granted,  but  only  five  have  been 
challenged  in  court,"  he  notes.  Also, 
at  least  with  the  waiver  cases,  liti- 
gation has  not  slowed  reform  be- 
cause courts  have  granted  only  one 
injunction — in  California,  he  adds. 

"An  awful  lot  of  things  haven't 
been  challenged,"  Lamb  points  out. 
"We  only  succeed  when  we  win,  and 
we  only  win  when  we're  right."      ■ 
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Identity  Crisis 


The  American  Bar 

Association  is 

struggling  to  find 

itself.  Is  it  the 

guardian  of  a 

venerable  profession? 

A  trade  association 

for  lawyers?  Or 

just  another 

lobbying  group? 

BY  W.  JOHN  MOORE 


At  first  glance,  there's  not  much  to 
set  George  E.  Bushnell  Jr.,  the 
118th  president  of  the  American 
Bar  Association  (ABA),  apart 
from  most  of  his  predecessors.  A  wealthy, 
white  male,  he's  a  partner  in  an  upscale, 
big-ciry  law  firm. 

But  Bushnell  shatters  the  stereotype 
when  he  speaks.  Most  past  presidents  of 
the  ABA  have  delivered  pious  homilies 
on  lawyer  ethics:  Bushnell  looses  caustic 
one-liners  on  his  audiences.  "Two-dollar 
hookers."  he  said  of  the  lawyers  and  jour- 
nalists ensnarled  in  the  O.J.  Simpson 
trial.  "Reptilian  bastards."  he  branded 
the  mostly  Republican  Members  of  Con- 
gress who  are  trying  to  kill  the  Legal  Ser- 
vices Corp.  (LSC).  "The  Corporate  Irre- 
sponsibility Act."  he  called  the  GOP's 
proposed  reforms  of  the  civil  justice  sys- 
tem. The  Republican  agenda,  he  warned, 
is  a  threat  "comparable  to  the  invasion  of 
our  shores  by  foreign  forces."  The  party's 
gains  in  the  1994  midterm  elections,  he 
said,  were  achieved  by  "the  pumping  of 
fear"  into  the  American  electorate. 

Bushnell's  invective  has  infuriated 
House  Republicans  and  angered  numer- 
ous ABA  members.  In  a  recent  letter  to 
the  ABA,  182  Republican  House  Mem- 
bers demanded  Bushnell's  resignation. 
"The  current  president  is  very  political 
and  very  partisan,"  Orrin  G.  Hatch,  R- 
Utah.  the  chairman  of  the  Senate  Judi- 
ciary Committee,  said  in  a  recent  inter- 
view "He  has  caused  the  ABA  a  lot  of 
grief." 

"I  thought  long  and  hard  before  I  sent 
my  renewal  check  in,"  said  Arthur  B. 
Culvahouse  Jr..  a  former  counsel  to  Pres- 
ident Reagan  who's  now  a  partner  in  the 
Washington  office  of  O'Melveny  & 
Myers,  a  Los  Angeles-based  firm,  and  a 
member  of  the  ABA's  Advisory  Commit- 
tee on  Governmental  Affairs.  "I'm  disil- 
lusioned and  disappointed." 

Bushnell  admits  to  an  acid  tongue.  "I 
have  an  overwhelming  temptation,  which 
I  can't  resist,  to  get  off  the  smart-ass 
remark."  he  said  during  a  recent  inter- 
view in  Washington.  "(But]  I  don't  regret 
those  remarks,  because  their  purpose  was 
to  focus  attention  on  the  issue  under  dis- 


cussion. Every  once  in  a  while  you  have 
to  get  people  to  react  so  they  will  talk 
about  things." 

Bushnell's  rhetoric  aside,  many  ABA 
members  applaud  his  willingness  to  get 
the  organization  to  take  positions  on  a 
multitude  of  hot-button  issues.  "These 
are  the  issues  facing  the  legal  system  in 
this  country  and  facing  the  lawyers  in  this 
country,"  said  Brooksley  E.  Born,  one  of 
the  most  powerful  women  members  of 
the  ABA  and  a  partner  in  the  Washing- 
ton law  firm  of  Arnold  &  Porter. 

"The  vast  majority  of  positions  that  the 
ABA  articulates  a  position  on  are  issues 
related  to  justice  and  the  profession,"  J. 
Michael  McWilliams.  a  Baltimore  lawyer 
and  former  president  of  the  ABA,  said. 
But,  he  added,  the  ABA  shouldn't  avoid 
"social  and  emotionally  charged  issues 
that  have  legal  ramifications." 

In  February,  at  the  ABA's  midyear 
meeting  in  Miami,  the  House  of  Dele- 
gates went  on  record  against  legislation 
that  would  allow  school  prayer,  cut  wel- 
fare benefits  and  limit  the  rights  of  share- 
holders to  sue  under  the  securities  laws. 

But  Bushnell  rhetoric  and  the  ABA's 
activism  have  reignited  a  fierce  debate 
over  the  organization's  mission.  At  a 
minimum,  the  ABA  has  become  a  three- 
headed  creature,  equal  parts  professional 
group,  trade  association  and  lobbying 
firm.  Its  public  profile  raises  troubling 
questions  for  some  members. 

"I  think  there  is  a  real  question 
whether  the  ABA  at  this  juncture  repre- 
sents its  constituency,"  said  James  P. 
Holden,  a  partner  in  the  Washington  law 
firm  of  Steptoe  &  Johnson  who's  a  mem- 
ber of  the  ABA's  House  of  Delegates 
and  a  former  chairman  of  its  Taxation 
Section.  "It  has  moved  rightfully  away 
from  a  too-Establishment  point  of  view. 
But  now  it  is  moving  to  what  is  a  p.c. 
[politically  correct]  point  of  view.  And  it 
seems  to  me,  and  many  in  the  ABA 
membership,  that  the  balance  lies  some- 
where in  between." 

The  ABA's  political  activism  has 
undercut  its  prestige  on  Capitol  Hill, 
where  there's  a  growing  effort  by  Repub- 
licans to  dilute  the  ABA's  clout,  which 
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historically  has  been  based  on  its  status  as 
a  highly  respected,  nonideological  profes- 
sional  group.  Some  GOP  lawmakers,  for 
example,  want  to  reduce  the  ABA's  role 
in  rating  federal  judicial  candidates.  "The 
ABA  has  become  intensely  politicized," 
Hatch  said.  "It's  hard  to  reconcile  that 
partisan  nature  with  its  role  in  judicial 
nominations." 

Other  critics  maintain  that  the  ABA 
operates  just  like  any  other  trade  associa- 
tion on  Capitol  Hill,  taking  positions  that 
reflect  its  members'  financial  interests. 
The  ABA.  these  critics  insist,  opposes  an 
overhaul  of  the  civil  justice  system  for 
purely  pecuniary  reasons.  "The  ABA 
does  not  want  to  do  anything  to  improve 
the  civil  justice  system  because  too  many 
lawyers  are  making  too  much  money 
from  it,"  said  Theodore  B.  Olson,  a 
lawyer  in  the  Washington  office  of  Gib- 
son, Dunn  &  Crutcher,  a  Los  Angeles- 
based  firm,  who  is  lobbying  for  corporate 
interests  against  the  ABA  on  the  tort 
reform  issue.  "I  think  it's  shameful." 

Outsiders  have  started  scrutinizing  the 
ABA's  activities,  including  its  role  in 
accrediting  law  schools.  HALT-An  Orga- 
nization of  Americans  for  Legal  Reform 
has  pressed  the  ABA  for  years  on  a  vari- 
ety of  issues.  At  the  top  of  HALT'S  list  is 
its  drive  to  give  nonlawyers  the  right  to 
handle  mundane  legal  manners. 

"Lawyers  are  way  behind  the  curve," 
said  William  Fry,  HALT'S  executive 
director.  "They  have  this  knee-jerk  reac- 
tion to  anything  that  would  reduce  their 
business." 


DOING  WELL 

Money  is  hardly  a  worry  for  most  ABA 
members:  They're  typically  the  wealthiest 
members  of  an  affluent  profession.  Of 
the  nation's  roughly  800,000  lawyers,  only 
375,000  belong  to  the  ABA.  According  to 
a  1993  survey  by  the  ABA,  its  members 
earned  an  average  of  $103,800  a  year. 
Salaries  are  much  higher  in  major  cities. 
The  average  lawyer  in  Washington,  for 
example,  earns  $158,800  a  year,  has  a  net 
worth  of  $890,000  and  owns  a  home  val- 
ued at  $384,000. 

At  the  same  time,  though,  the  public 
image  of  the  legal  profession  has  taken  a 
nosedive.  After  Bushnell's  criticisms  of 
the  GOP's  agenda.  House  Republicans 
shot  back  that  lawyers  ranked  lower  than 
Members  of  Congress — and  just  above 
used-car  salesmen — in  recent  public 
opinion  polls.  In  a  recent  survey  for  U.S. 
News  &  World  Report  56  per  cent  of 
those  polled  said  that  lawyers  use  the  sys- 
tem to  enrich  themselves.  "The  standing 
of  lawyers  is  at  the  lowest  level  ever,"  for- 
mer Chief  Justice  Warren  E.  Burger  com- 
plained in  a  speech  not  long  before  his 
death  on  June  25. 

Moreover,  client  complaints  about 
lawyers  are  soaring.  According  to  the 
ABA's  own  figures,  approximately 
1 10.000  complaints  (many  of  them  over 
fees)  were  filed  against  lawyers  in  1992 
with  disciplinary  bodies  in  41  states  and 
the  District  of  Columbia — double  the 
number  of  complaints  in  1986.  Malprac- 
tice suits  against  lawyers  were  up  60  per 


cent  from  1980-90,  according  to  ABA 
statistics. 

The  ABA  was  founded  in  1878,  largely 
in  response  to  a  concern  about  profes- 
sionalism. It's  considered  to  be  the  largest 
voluntary  professional  organization  in  the 
world,  with  an  annual  budget  of  more 
than  $110  million  and  a  staff  of  approxi- 
mately 700  in  its  Chicago  headquarters 
and  its  Washington  office.  Dues  range 
from  $50-$275  a  year.  Like  other  trade 
associations,  the  ABA  appeals  to  many 
members  for  its  professional  prestige,  its 
network  of  like-minded  lawyers  and  its 
benefits,  which  include  everything  from 
special  mortgage  rates  to  discounts  on 
rental  cars. 

The  ABA  is  organized  in  a  semi-chaot- 
ic way,  through  overlapping  regional  affil- 
iates and  sections  of  lawyers  in  the  same 
practice  areas,  from  antitrust  to  taxation. 
The  520-member  House  of  Delegates  is 
the  ABA's  key  governing  body.  Members 
of  the  House  of  Delegates  are  not  direct- 
ly elected.  They  come  from  the  profes- 
sional sections  and  include  the  presidents 
of  state  bar  associations  and  various  affili- 
ated groups.  Critics  such  as  Olson  have 
long  argued  that  the  method  of  choosing 
delegates  is  undemocratic.  The  160-mem- 
ber  National  Lesbian  and  Gay  Law  Asso- 
ciation, Olson  said,  has  1  delegate,  while 
the  40,000-member  Florida  Bar  Associa- 
tion has  8  delegates,  1  for  each  5,000 
members. 

The  House  of  Delegates  selects  the 
ABA's  president,  who  serves  for  one 
year.  In  August,  Roberta  Cooper  Ramo 


NATIONAL  JOURNAL  7/1/95     1701 


665 


of  Albuquerque  will  make  history  as  the 
ABA's  first  woman  president.  But  in 
August  I W6.  the  ABA's  new  president 
will  be  N.  Lee  Cooper  of  Birmingham, 
Ala.,  who's  generally  expected  to  be  the 
organization's  most  conservative  leader  in 
years 

THE  POLITICAL  ABA 

Although  it's  been  trying  to  promote  its 
image  as  a  professional  association,  the 
ABA  has  a  long  history  of  political 
activism.  For  most  of  its  history,  the  ABA 
was  a  solidlv  conservative  organization.  It 
deemed  the  1890  Sherman  Antitrust  Act 
"unsound.''  In  1916,  seven  ex-ABA  presi- 
dents, including  former  President 
William  Howard  Taft,  opposed  the  nomi- 
nation of  Louis  D.  Brandeis,  a  liberal,  to 
the  Supreme  Court,  at  least  partly  on  ide- 
ological grounds. 

The  New  Deal  was  anathema  to  the 
ABA.  In  1933,  it  opposed  President 
Franklin  D.  Roosevelt's  efforts  to  imple- 
ment child  labor  laws.  It  opposed  the 
1935  National  Labor  Relations  Act,  the 
1935  Social  Security  Act  and  the  legisla- 
tion that  created  the  Securities  and 
Exchange  Commission.  On  more  solid 
grounds,  the  ABA  became  a  leading 
opponent  of  Roosevelt's  Court-packing 
plan. 

The  ABA  hardly  distinguished  itself  in 
the  1950s,  when  its  House  of  Delegates 
adopted  an  amendment  to  expel  from  the 
association  any  lawyer  who  was  a  member 
of  the  Communist  Party.  The  ABA  also 
urged  that  all  lawyers  be  required  to  take 
a  loyalty  oath  before  being  allowed  to 
practice  law.  In  1959,  then-Chief  Justice 
Earl  Warren  resigned  in  protest  from  the 
ABA. 


The  ABA  also  ducked  the  civil  rights 
revolution.  In  1956,  it  rejected  a  resolu- 
tion that  urged  compliance  with  the 
Supreme  Court's  civil  rights  rulings. 
Nearly  two  decades  later,  in  1971,  it 
rejected  a  motion  that  urged  the  United 
States  to  withdraw  from  Vietnam. 

The  ABA's  timidity  20  years  ago  was 
deliberate.  In  1965,  ABA  president  Lewis 
F.  Powell  Jr.,  who  went  on  to  become  a 
Supreme  Court  Justice,  warned  against 
the  organization's  politicization  in  the 
ABA  Journal.  "The  association's  responsi- 
bilities relate  primarily  to  the  legal  pro- 
fession, and  these  could  not  be  dis- 
charged if  our  membership  were  lost, 
fractionated  or  embittered  by  involve- 
ment in  political  controversy,"  Powell 
wrote. 

But  Powell  also  played  a  key  role  in 
mobilizing  the  ABA's  support  for  the  cre- 
ation of  the  LSC  Perhaps  beginning  with 
its  endorsement  of  the  LSC,  the  ABA 
switched  from  arch-defender  of  the  status 
quo  to  activist  on  a  range  of  political  and 
social  issues.  The  ABA,  for  example,  sup- 
ported the  Equal  Rights  Amendment,  the 
1966  Freedom  of  Information  Act  and 
ome  gay  rights.  But  as  late  as  1976,  Mark 
Green,  then  one  of  "Nader's  Raiders" 
and  now  New  York  City's  public  advo- 
cate, wrote.  "Of  the  major  movements  of 
the  past  decade — civil  rights,  consumer, 
antiwar,  feminist  and  tax  reform — in 
none  has  the  ABA  played  a  leading  or 
serious  role." 

Since  the  1970s,  though,  the  flood- 
gates have  opened.  The  ABA  has  sup- 
ported a  torrent  of  policy  positions  that 
its  critics  call  nothing  less  than  a  liberal 
wish  list.  ABA  resolutions  and  friend-of- 
the-court  briefs  have,  for  example,  sup- 
ported abortion  rights,  a  ban  on  assault 
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weapons,  decriminalization  of  marijuana 
use,  mandatory  parental  leave,  more 
money  for  the  National  Endowment  for 
the  Arts  and  the  Corporation  for  Public 
Broadcasting,  reauthorization  of  the 
independent  counsel  statute  and  the 
rights  of  immigrants  10  receive  federal 
benefits. 

"I  really  regret  the  organization  being 
viewed  as  tilting  one  way  or  the  other," 
said  Robert  A.  Stem,  the  ABA's  execu- 
tive director,  who  added  that  the  percep- 
tion of  his  group  as  "liberal''  is  probably 
fair  but  things  could  easily  change. 

Why  the  ABA  switched  from  being  a 
stodgy  supporter  of  the  ruling  class  to  a 
progressive  band  of  committed  lawyers  is 
itself  a  matter  of  disagreement.  The  rise 
of  the  Vietnam  generation  to  positions  of 
power  in  the  ABA  may  be  among  the 
reasons.  "Activist  individuals  succeeded 
in  changing  the  image  and  substance  of 
the  ABA,"  Steptoe  &  Johnson's  Holden 
said.  Others  complain  that  a  determined 
minority  seized  power.  "Too  many  peo- 
ple who  think  like  I  think  are  insufficient- 
ly active,"  Culvahouse.  a  prominent 
Republican  lawyer,  conceded. 

Many  conservatives  remain  irate  over 
the  ABA's  less-lhan-enthusiastic 
endorsement  of  Robert  H.  Bork  when  he 
was  nominated  to  the  Supreme  Court. 
The  prolonged  debate  over  whether  the 
ABA  should  take  a  position  on  abortion, 
which  required  three  separate  votes  in 
the  House  of  Delegates,  proved  so  bitter 
that  nearly  6,000  members  have  resigned 
over  the  issue.  At  its  1992  convention,  the 
ABA  feted  Clarence  Thomas's  accuser, 
Anita  Hill,  who  was  presented  by  Hillary 
Rodham  Clinton  amid  cheers  of  "We 
believe  Anita"  from  the  assembled  dele- 
gates. Moreover,  some  ABA  members 
contend  that  such  key  policy-making  bod- 
ies as  the  House  of  Delegates  and  such 
key  practice  sections  as  the  one  on  indi- 
vidual and  human  rights  are  dominated 
by  liberal  Democrats.  As  examples,  they 
point  to  former  Rep.  Robert  F.  Drinan, 
D-Mass.,  a  onetime  president  of  Ameri- 
cans for  Democratic  Action;  Elaine  R. 
Jones  of  the  NAACP  Legal  Defense  and 
Educational  Fund  Inc.;  and  Bernardine 
Dohrn,  a  member  of  the  ABA's  Steering 
Committee  on  Unmet  Legal  Needs  of 
Children  and  Their  Families,  who  was  a 
former  member  of  the  Weather  Under- 
ground and  served  seven  months  in 
prison  for  refusing  to  answer  a  grand 
jury's  questions  about  the  armed  robbery 
of  a  Brink's  armored  truck. 
|  "Simply  put,  the  American  Bar  Associ- 
5  ation  is  in  danger  of  becoming  just  anoth- 
i,  er  lobbyist,"  Judge  Patrick  E.  Higginboth- 
|  am  of  the  U.S.  Court  of  Appeals  for  the 
■*  5th  Circuit  warned  in  a  speech  last  fall. 
"Those  of  us  who  hold  this  apolitical 
ideal  cringe  at  the  way  that  the  ABA  is 
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squandering  its  prestige  and  fracturing  its 
membership  by  crossing  the  Rubicon 
between  disinterested  legal  discourse  and 
naked  partisanship  " 

But  defenders  of  the  ABA  emphasize 
that  its  critics — and  the  press — locus  too 
heavily  on  the  rare  internal  squabbles 
over  social  issues.  "1  continue  to  believe 
that  the  ABA  performs  a  useful  function 
in  our  country,"  said  White  House  coun- 
sel Abner  J.  Mikva.  a  former  Capitol  Hill 
lawmaker  and  federal  judge  and  a  long- 
time ABA  member.  The  ABA  speaks  tor 
the  organized  bar  on  many  legal  issues 
not  |ust  the  high-profile  matters  that 
attract  the  attention  of  the  news  media. 
he  added.  "Most  of  the  time  I  share  the 
ABA's  views." 

During  a  press  briefing  at  the  midyear 
meeting,  president-elect  Cooper  conced- 
ed that  many  lawyers  view  the  ABA  as  "a 
left-wing,  liberal  Democrat,  inside-the- 
Beltway  organization."  In  a  recent  tele- 
phone interview,  Cooper  insisted  that  the 
reality  is  much  different.  The  ABA,  he 
said,  is  more  than  the  House  of  Dele- 
gates. And  its  mission  includes  everything 
from  providing  legal  help  to  the  elderly  to 
drafting  constitutions  for  the  emerging 
democracies  of  Eastern  Europe.  "During 
my  year  in  office,"  he  said.  "1  would  hope 
to  make  the  ABA  relevant  to  Main  Street 
Lawyer  USA,  regardless  of  the  position 
we  take  on  social  issues." 

THE  LOBBYING  SHOP 

The  ABA's  seven-person  lobbying 
shop  presses  lots  of  issues  in  Washing- 
ton— so  many,  in  fact,  that  the  organiza- 
tion probably  testifies  on  Capitol  Hill 
more  often  than  any  other  trade  associa- 
tion, according  to  Robert  E.  Evans,  the 
ABA's  associate  executive  director,  who's 
in  charge  of  its  governmental  affairs  and 
public  services  group.  "In  certain  areas. 
we  are  looked  to  as  a  source  of  expertise, 
which  tends  to  be  on  more  technical  mat- 
ters like  tax  or  antitrust."  Evans  said  "On 
broader  social  policy,  we  are  viewed  as 
yet  another  group  whose  voice  is  being 
expressed." 

The  ABA's  House  of  Delegates  de- 
cides on  the  organization's  lobbying 
efforts.  But  the  relative  importance  of  the 
issues  is  determined  by  the  ABA's  33- 
member  board  of  governors,  the  lobbying 
team  and  an  annual  survey  that's  sent  to 
approximately  700  members  but  typically 
returned  by  only  about  150. 

Among  the  top  four  items  on  its  1995 
legislative  agenda,  the  ABA  opposes  lim- 
its on  death  penalty  appeals  and  the  elim- 
ination of  the  LSC,  both  popular  items  on 
the  GOP  agenda.  "To  the  extent  that  at 
the  present  time  we  are  in  disagreement 
with  the  agenda  of  one  party  or  another." 
Evans  said,  "so  be  it." 


Theodore  B.  Olson,  a  lawyer  in  the  Washington  office  of  Gibson,  Dunn  &  Crutiher 
"The  ABA  does  not  want  to  do  anything  to  improve  the  civil  justice  system." 


But  the  ABA's  lobbying  machine,  a 
inillion-dollar-a-year  enterprise,  isn't  as 
effective  as  it  might  be.  The  ABA  doesn't 
have  a  political  action  committee,  nor 
docs  it  endorse  candidates.  And  given  the 
large  number  of  issues  that  it  tracks,  the 
lobbying  staff  is  spread  thin. 

And  some  congressional  aides  say  that 
Ihc  predictability  of  the  ABA's  positions 
on  so  many  issues  undercuts 
its  clout.  "The  bottom  line  is, 
we  don't  take  the  ABA's 
positions  seriously,"  a  lawyer 
on  the  staff  of  the  House 
Judiciary  Committee  said. 
"We  know  what  the  ABA's 
position  will  be  ahead  of 
lime."  On  crime  issues,  the 
ABA  echoes  positions 
adopted  by  criminal  defense 
lawyers,  and  on  the  civil  jus- 
tice side,  it's  a  captive  of  the 
trial  bar,  he  added. 

"When  you  constantly 
take  positions  in  the  political 
arena,  it  is  hard  to  keep  the 
above-the-fray.  voice-from- 
Mount  Olympus  image  that 
they  would  like  to  have,"  a 
senior  GOP  Senate  aide 
said. 

But  the  ABA  also  has  its 
share  of  admirers.  At  a  mid- 
June  press  conference  held 
to  express  opposition  to  the 
proposed  flag-burning 
amendment  to  the  Constitu- 
tion, Bushnell  was  invited  to 
appear  with  Sens.  Frank  R. 
Lautenberg,  D-N.J.,  and 
Paul  Simon.  D-Ill.  The 
ABA's  support.  Simon  said. 
is  helpful  because  it  "is  a 


respected  group — and  it  does  a  good 
job." 

Simon,  who  sits  on  the  Judiciary  Com- 
mittee, strongly  supports  the  ABA's  role 
in  the  rating  of  judicial  nominees.  But 
while  Hatch  conceded  that  an  "unquali- 
fied" rating  from  the  ABA  raises  con- 
cerns about  a  nominee,  he  added:  "I  can't 
say  I  give  super  weight  to  that  rating. 


Robert  E.  Evans,  the  ABA's  associate  executive  director 
If  the  ABA  disagrees  with  the  OOP's  agenda,  "so  be  it." 
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William  Fry  of  HALT,  a  legal  reform  organization 
"Lawyers  are  way  behind  the  curve." 


There  are  an  increasing  number  of  peo- 
ple who  think  the  ABA  no  longer  has  a 
special  role  in  the  process." 

But  Bushnell  said  that  any  efforts  to 
reduce  the  ABA's  role  in  judicial  nomina- 
tions would  be  "a  mistake."  Political  con- 
siderations often  drive  the  process,  he 
said,  and  the  ABA  rates  prospective 
nominees  only  on  their  legal  skills.  When 
a  potential  White  House  nominee  flunks 
the  competency  test,  the  Administration 
can  blame  the  ABA  Bushnell  noted.  "It 
gives  everyone  a  face-saving  device,"  he 
added,  "and  it  performs  a  great  public 
service." 

Meanwhile,  Rep.  David  Mcintosh,  R- 
Ind.,  has  questioned  why  a  group  such  as 
the  ABA.  which  receives  federal  grants, 
should  lobby  Congress.  The  ABA 
received  $2.2  million  from  the  federal 
government  last  year.  "If  a  group  receives 
taxpayer  dollars."  Mcintosh  said,  "we 
don't  want  the  group  to  lobby  Congress 
on  issues  or  for  additional  money." 

TRADE  ASSOCIATION 

But  the  ABA's  harshest  critics  deride 
the  group  s  depiction  of  itselt  as  an  orga- 
nization that's  dedicated  to  the  better- 
ment of  society  through  law.  To  these 
critics,  the  ABA  remains  a  typical  trade 
association  whose  members  balk  at  any 
change  that  threatens  their  prestige  or 


pocketbooks.  It's  hardly  a 
surprise,  they  s.i>.  that  the 
ABA's  litigation  section, 
whose  members  make 
money  trying  cases,  opposed 
legislation  thai  would 
restrict  securities  suits. 
Meanwhile,  the  ABA's  busi- 
ness lav.  section,  whose  cor- 
porate clients  arc  the  defen- 
dants in  these  suits, 
supported  the  measure.  The 
House  of  Delegates  sided 
with  the  litigation  section. 

But  when  lawyers  get 
sued,  of  course,  it's  a  differ- 
ent matter.  In  the  early 
1990s,  the  ABA  urged  state 
legislatures  to  limit  the  lia- 
bility of  lawyers  for  their 
roles  in  the  savings  and  loan 
debacle. 

Nor  is  the  ABA  likely  to 
adopt  rules  that  hurt  the 
legal  business.  In  January, 
the  ABA's  Standing  Com- 
mittee on  Ethics  and  Profes- 
sional Responsibility  issued 
a  long-awaited  opinion  in 
which  it  held  that  a  lawyer 
who  represents  a  corpora- 
tion can  then  turn  around 
and  sue  one  of  its  corporate 
subsidiaries.  Dissenters  on 
the  committee  argued  that  the  ruling 
would  penalize  the  parent  companies. 

"If  you  practice  law  to  make  a  living, 
you  could  reach  the  conclusion  that  the 
majority  did,"  Norman  M.  Krivosha,  the 
executive  vice  president  and  corporate 
general  counsel  of  Ameritus  Life  Insur- 
ance Corp..  said.  "But  if  you  practice  law 
because  it's  an  honorable  profession.  I 
just  have  difficulty  with  it." 

The  ABA's  domination  of  the  nation's 
legal  system  is  being  challenged  on  sever- 
al fronts.  The  ABA,  for  example,  has  con- 
trolled the  accreditation  of  law  schools 
since  1952.  In  many  states,  only  graduates 
of  accredited  law  schools  can  become 
members  of  the  bar.  In  Massachusetts,  a 
law  school  that  was  established  to  provide 
low-cost  legal  training  has  sued  the  ABA 
for  refusing  to  accredit  it,  contending  that 
such  standards  as  minimum  salaries  for 
teachers  and  the  number  of  books  in  the 
law  library  are  simply  ways  of  limiting 
cheaper  competition. 

On  June  27.  the  ABA  settled  a  similar 
complaint  brought  by  the  Justice  Depart- 
ment. The  ABA  denied  the  charges.  The 
settlement  limits  the  power  of  law  profes- 
sors in  the  ABA  to  use  the  accreditation 
process  to  raise  salaries.  "The  powerful 
status  of  the  ABA  does  not  insulate  it 
from  the  antitrust  laws,"  said  Anne  K. 
Bingaman,  the  assistant  attorney  general 
in  charge  of  the  Antitrust  Division. 


Another  long-simmering  issue  is  about 
to  reach  Us  climax.  For  several  years,  the 
ABA  has  struggled  with  the  boom  in  non- 
lawyers  who  draw  up  wills,  file  adoption 
and  divorce  papers  and  prepare  other 
legal  documents  at  a  fraction  of  the  tees 
thai  lawyers  typically  charge  "We  believe 
that  the  lawyer  monopoh  is  very  hurtful 
to  consumers  said  David  C,  Vladeek. 
the  director  ot  litigation  at  Public  Citizen 
1  iu  I  awyers  have  traditionally  protect- 
ed their  monopoly  more  zealously  than 
any  other  profession." 

ABA  members  are  divided  on  the 
issue.  The  primary  interest  ot  the  ABA 
should  be  serving  the  legal  profession." 
Thomas  R.  Curtin.  who  was  then  the 
president  of  the  New  Jersey  State  Bar. 
said  at  the  ABA's  1993  annual  meeting. 
"Difficult  economic  times  are  not  helped 
by  nonlawyer  practitioners 

Bushnell's  rhetoric  is  something  else 
altogether.  "Times  have  gotten  rough, 
and  suddenly  we  are  crying  about  the 
unauthorized  practice  of  law."  he  said. 
"My  response  to  that  personally  is  a  barn- 
yard epithet.  We're  wasting  a  lot  of  our 
time  on  a  nothing  issue." 

And  while  a  recent  ABA  report  hints 
that  the  organization  may  not  adopt  a 
hard-line  position  on  the  issue.  HALT'S 
Fry  is  skeptical.  He  believes  that  the 
House  ol  Delegates  will  reject  anything 
that  harms  lawyers. 

But  the  ABA's  biggest  problem  re- 
mains its  activism  on  political  and  social 
issues.  "The  Right  is  worried  that  the 
ABA  is  only  10  years  behind  the  times," 
Vladek  joked,  "and  the  Left  is  happy  that 
the  ABA  is  only  10 — not  50 — years 
behind  the  times." 

Yet  conservatives  caution  that  if  the 
ABA  continues  on  its  current  course,  it 
can  expect  massive  defections  and  per- 
haps even  the  creation  of  a  competing 
group.  Critics  point  out  that  the  ABA's 
membership,  as  a  percentage  of  all 
lawyers,  is  at  an  all-time  low. 

"The  solution  is  not  to  take  our  mar- 
bles and  march  out  of  the  ring,"  Judge 
Higginbotham  said.  "The  ABA  can  still 
be  a  powerful  force  for  the  public  good." 
But  at  the  same  time,  he  warned  that 
Congress  may  tire  of  pressure  from  the 
ABA.  "Rather  than  a  force  for  the  com- 
mon good."  he  said,  "it  will  be  another 
hog  at  the  trough,  snorting  away  with  all 
the  other  special  interests." 

Even  that  may  be  an  optimistic  view  of 
the  ABA's  future  before  a  Republican- 
controlled  Congress.  Edward  W.  Gille- 
spie, the  policy  and  communications 
director  for  House  Majority  Leader 
Richard  K.  Armey,  R-Texas,  mocked  the 
organization's  influence  on  Capitol  Hill. 
"I'll  bet  you  $20,"  he  said,  "that  you  can't 
find  five  members  ot  the  majority  who 
care  what  the  ABA  thinks."  ■ 
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Mr.  Gekas.  We  thank  the  audience  for  not  engaging  in  riot  or 
demonstration  and  for  being  very  cooperative.  We  thank  the  mem- 
bers of  the  panel.  . 

Submissions  for  these  hearings  not  appearing  in  the  printed 
record  will  be  remanded  to  the  subcommittee  files. 

The  hearings  are  adjourned. 

[Whereupon,  at  2:07  p.m.,  the  subcommittee  adjourned.] 


APPENDIXES 


Appendix  I. — Responses  From  Various  Entities  to 
Congressman  Jack  Reed's  Questions 


MR.  REED'S  QUESTIONS  FOR  THE  RECORD 
FOR  THE  AMERICAN  FARM  BUREAU  FEDERATION 


Can  you  cite  for  us  any  case  in  which  a  migrant  legal  services  attorney  has  been 
forced  to  pay  a  grower  monetary  sanctions  for  discovery  of  litigation  abuses? 

We  are  not  aware  of  any  such  case.    This,  however,  should  not  be  taken  as 
an  indication  that  no  cases  exist  or  that  LSC  grantees  or  the  attorneys  do  not 
engage  in  abuses.    The  nature  in  which  LSC  grantees  and  their  counsel  often 
operate  makes  it  virtually  impossible  for  the  Congress  to  assess  adequately 
the  propriety  of  their  conduct  or  the  manner  or  extent  to  which  the 
possibility  of  sanctions  against  LSC  grantees  may  affect  the  resolution  of 
various  cases.    This  inability  to  exercise  adequate  oversight  of  LSC  grantees 
and  their  counsel  is,  in  our  view,  one  of  the  deficiencies  in  the  current  law 
which  requires  attention. 

Moreover,  as  you  know,  it  is  uncommon  for  courts  to  award  sanctions 
against  parties  or  their  counsel  in  any  civil  litigation.    It  is  even  more  rare 
that  a  litigant  has  the  financial  resources  and  the  will  to  engage  in  the 
expensive  and  time  consuming  process  of  pursuing  sanctions  or  a  malicious 
prosecution  or  abuse  of  process  action. 

It  is  particularly  difficult  for  a  farmer  to  receive  recompense  for  abuses 
suffered  at  the  hands  of  LSC  grantees  and  their  counsel  who  may  claim  not 
to  be  bound  by  the  rules  of  conduct  applicable  to  litigants  or  attorneys 
generally  or  who  attempt  to  cloak  their  wrongdoing  by  claiming  to  be  acting 
only  in  the  interests  of  the  poor. 


The  General  Accounting  Office  and  the  American  Bar  Association  have  both 
recently  issued  reports  which  refute  the  assertion  that  growers  have  been 
subjected  to  frivolous  or  abusive  litigation  by  farmworkers  represented  by 
migrant  legal  services  programs.    Can  you  provide  for  the  Subcommittee  specific 
cases  in  which  a  court  has  determined  that  growers  have  been  subjected  to 
frivolous  and  abusive  litigation  tactics,  including  citations  to  the  cases  and  copies 
of  the  decisions? 

We  are  not  in  a  position  to  comment  on  either  the  ABA  or  the  GAO 
reports  to  which  you  refer  because  we  have  not  been  made  privy  to  them. 
We  note,  however,  that  the  ABA  has  been  a  longstanding  political  opponent 
to  any  reforms  of  the  Legal  Services  Corporation  or  abuses  in  its  operation 
or  those  of  its  subgrantees.    This  bias  of  the  ABA  may  explain  why  we  have 
not  been  consulted  regarding,  or  asked  to  review  or  provide  any  input  into, 
the  ABA  report.    Neither  have  we  consulted  in  regard  to  the  preparation  of 
the  GAO  report. 
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Based  on  your  experiences  with  farmworker  law  suits,  you  have  called  for  the 
elimination  of  the  Legal  Services  program.    I  recently  read  a  story  in  Time 
magazine  about  a  woman  who  needed  help  from  Legal  Services  to  get  away 
from  an  abusive  husband.    Legal  Services  also  helps  parents  seeking  child 
support,  veterans  trying  to  get  unemployment  compensation,  and  others  who 
need  assistance.    I  would  like  to  hear  how  you  justify  calling  for  the  elimination 
of  the  entire  program  given  that  migrant  farmworker  cases  make  up  only  1.1% 
of  Legal  Services'  case  load. 

In  addition  to  the  many  abuses  by  LSC  and  its  subgrantees,  we  are  opposed 
to  the  Legal  Services  program  as  currently  structured  because  a  federally 
funded  program  like  the  present  one  is  not  necessary  to  provide  for  the  needs 
of  the  poor  for  legitimate  legal  services.    Most  of  the  legal  services  provided 
for  the  poor  in  this  country  are  funded  by  sources  other  than  the  federal 
government  and  without  the  need  for  the  self-sustaining  bureaucracy  inherent 
in  the  LSC  program.    We  believe  that  the  poor  are  better  and  more 
effectively  served  by  truly  local  organizations  who  are  responsive  to  the 
needs  and  realities  of  local  conditions. 

Our  information  indicates  that  there  are  hundreds  of  non-profit  entities,  such 
as  law  school  legal  clinics,  local  bar  association  pro-bono  programs,  and 
thousands  of  attorneys  who  provide  pro-bono  legal  aid  for  the  indigent  who 
receive  no  federal  aid  from  LSC  or  any  other  federal  entity.    And,  according 
to  LSC's  own  budget  submissions,  local  grantees  get  more  of  their  operating 
budgets  from  non-LSC  sources  each  year.    At  the  Commercial  and 
Adrr'nistrative  Law  Subcommittee  hearing  on  June  15th,  South  Carolina 
Farm  Bureau  President  Harry  Bell  told  the  committee: 

LSC-funded  attorneys  are  increasingly  benefiting  from  non- 
federal funding.    These  non-federal  funds  come  from  state  and 
local  governments  and  through  private  contributions,  but  a 
large  measure  of  such  funds  are  realized  from  state  IOLTA 
programs,  or  Interest  On  Lawyers'  Trust  Accounts.    Currently, 
federal  LSC  funding  is  at  $415  million  which  is  in  addition  to 
an  estimated  total  of  $240  million  in  Interest  On  Lawyers' 
Trust  Accounts.    LSC  estimated  that  total  funding  by  FY  1995 
would  total  nearly  three-quarters  of  a  billion  dollars. 


We  also  note  your  question  reflects  that  only  1.1%  of  the  Legal  Services 
caseload  is  directed  to  migrant  farmworker  issues.    We  take  exception  to  this 
reference  since,  to  our  knowledge,  LSC  does  not  maintain  any  coherent 
program  to  monitor  the  selection  of  cases  by  its  grantees,  nor  does  it 
maintain  detailed  and  accurate  records  of  either  the  amount  of  time  or 
money  spent  by  its  grantees  on  individual  cases  or  types  of  cases.    Certainly, 
we  would  be  happy  to  review  any  information  that  exists  regarding  the 
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allocation  of  resources  by  LSC  and  its  grantees  to  particular  cases  or  classes 
of  cases. 

At  past  hearings,  representatives  of  the  Farm  Bureau  and  Farm  Business 
Coalition  (for  example,  Elizabeth  Whitley  at  the  September,  1993,  hearing)  have 
said  that  the  problem  underlying  their  experiences  with  migrant  legal  services  is 
really  the  Migrant  Seasonal  Worker  Protection  Act.   Ms.  Whitley  cited  as 
problematic  the  private  right  of  action  and  the  lack  of  distinction  in  the  statute 
between  technical,  de  minimis  violations  and  major  violations. 

If  you  oppose  a  private  right  of  action,  do  you  support  aggressive  regulatory 
enforcement  of  the  statute,  along  with  the  increased  funding  that  will  be 
necessary  for  effective  enforcement? 

We  maintain,  as  we  have  consistently,  that  the  current  structure  of 
MSWPA  creates  an  incentive  for  abuse  and  encourages  outrageous  demands 
by  LSC  grantees  against  farmers  rather  than  efficient  and  reasonable 
resolution  of  farmworker  grievances.    This  results  from  the  combination  in 
MSWPA  of  a  private  right  of  action  coupled  with  a  system  of  civil  penalties 
applicable  to  even  the  most  trivial  and  honest  mistakes  by  a  farmer  in 
relation  to  a  series  of  highly  technical  disclosure  and  record  keeping 
requirements. 

Thus,  even  an  honest  dispute  over  a  few  dollars  of  farmworker  wages  can 
result  in  a  demand  by  an  LSC  grantee  for  a  payment  of  several  thousand 
dollars  by  the  farmer  involved.    Moreover,  since  neither  MSWPA  nor  the 
LSC  Act  provides  any  screening  or  mediation  requirements  or  procedures, 
the  LSC  grantee's  attorney  has  the  discretion  to  initiate  a  lawsuit,  causing  the 
expenditure  of  tens  of  thousands  of  dollars  of  legal  resources  over  the  most 
trivial  of  farmworker  disputes.    It  is  this  incentive,  which  is  inherent  in  the 
current  law,  that  we  oppose.    Extensive  regulation  is  not  the  solution. 
Instead,  MSWPA  and  the  LSC  Act  should  be  amended:  (1)  to  require 
meaningful  screening  or  mediation  prior  to  the  initiation  of  litigation;  (2)  to 
limit  MSWPA's  private  right  of  action  to  actual  wages  or  other  damages  lost 
by  the  farmworker  involved;  and  (3)  to  eliminate  the  assessment  of  civil 
penalties  except  in  cases  brought  by  the  government  for  repeated  and 
egregious  violations. 


Ms.  Whitley  mentioned  that  there  have  been  "serious  intimidation  problems" 
involving  potential  witnesses.   Could  you  provide  the  Subcommittee  with 
documentation  of  these  instances  of  witness  intimidation,  including  the  names 
and  phone  numbers  of  the  potential  witnesses  and  the  sources  of  the 
intimidation  so  that  the  Subcommittee  can  investigate  and  take  appropriate 
action? 
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There  are  many  stories  of  farmers  and  others  who  have  been  intimidated  in 
the  conduct  of  their  business  and  the  exercise  of  their  rights  by  LSC  grantees 
and  their  agents  or  allies.    Some  of  these  are  known  to  members  of  Congress. 
Those  who  have  been  intimidated  quite  rightly  fear  retaliation  and  seek  to 
remain  out  of  the  public  eye.    We  do  not  believe  it  appropriate  to  expose 
them. 
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MR.  REED'S  QUESTIONS  FOR  THE  RECORD 
FOR  THE  FARM  BUREAU 


In  1990,  the  Farm  Bureau,  through  your  then-Assistant  Director  of  National 
Affairs,  Libby  Whitley,  attacked  former  Congressman  and  Bush  appointee  to  the 
LSC  Board,  John  Erlenborn,  for  not  following  the  Farm  Bureau  line  with 
respect  to  eliminating  or  restricting  farmworkers'  access  to  legal  services 
representation.    Your  organization's  efforts  included  contacting  Mr.  Erlenborn's 
law  firm  and  that  firm's  agricultural  clients  to  apply  pressure  to  Mr.  Erlenborn 
to  change  his  positions  on  issues  he  dealt  with  as  an  LSC  board  member.    Is  it 
appropriate  conduct  for  an  organization  such  as  yours  to  use  these  pressure 
tactics,  including  at  least  implicit  threats  that  his  firm  would  lose  business,  to  try 
to  persuade  Mr.  Erlenborn  to  allow  his  fiduciary  obligation  to  use  his  best 
judgment  to  be  overridden  by  the  threats  of  financial  retaliation? 

We  believe,  as  we  did  in  1993,  that  an  inherent  conflict  of  interest  exists 
when  one  who  acts  as  the  legal  representative  of  agricultural  employers  at  the 
same  time  serves  as  a  director  of  an  organization  which  has  as  a  significant 
purpose  the  legal  representation  of  persons  or  organizations  in  disputes 
against  agricultural  employers  and  which  advocates  a  political  or  legislative 
agenda  designed  to  defeat  the  legitimate  interest  of  agricultural  employers. 

We  also  believe  that  it  is  appropriate  for  the  Farm  Bureau  to  provide 
meaningful  information  to  its  members  and  their  representatives  about 
matters  that  may  be  of  interest  to  them.    In  respect  to  Mr.  Erlenborn,  we  do 
not  believe  that  our  organization  engaged  in  any  improper  "pressure  tactics" 
as  your  questions  implies.    Mr.  Erlenborn's  decision  to  resign  from  the  board 
of  LSC  was  not  the  result  of  any  action  or  demand  on  our  part,  but  was 
apparently  the  result  of  his  own  analysis,  made  in  consultation  with  his  law 
partners,  of  the  question  of  his  possible  conflict  of  interest. 


Please  provide  to  the  Subcommittee  information  concerning  those  cases  in  which 
the  Farm  Bureau  has  provided  financial  support  for  litigation  involving  growers 
seeking  to  recover  from  farmworker  plaintiffs  or  farmworker  lawyers  for 
allegedly  abusive  or  unlawful  litigation  tactics. 

The  Farm  Bureau  has  provided  financial  support  to  Philip  Roth  in  his  action 
against  the  Friends  of  Farmworkers  in  Pennsylvania. 
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MR.  REED'S  QUESTIONS  FOR  THE  RECORD 
FOR  DAN  GERAWAN,  GERAWAN  FARMING 

Those  seeking  to  eliminate  or  restrict  farmworkers'  access  to  justice  have 
repeatedly  cited  the  Gerawan1  case  as  a  classic  example  of  abusive  litigation 
directed  toward  a  grower. 

Though  our  case  has  been  cited  as  a  classic  example  of  abusive  litigation,  I 
resent  the  implication  that  we  are  somehow  "seeking  to  eliminate  or  restrict 
farmworkers'  access  to  justice."    No  one  is  more  concerned  with  justice  for 
farmworkers  than  our  family.    We  were  attacked  by  the  California  Rural 
Legal  Assistance,  a  Legal  Services  grantee,  not  because  we  were  restricting  our 
employees  access  to  justice,  but  because  we  are  a  large  successful  farming 
operation.    We  stand  for  everything  Legal  Services  hates.    They  are 
threatened  by  our  program  of  higher  wages  and  decent  housing  because  it 
proves  that  true  compassion  comes  from  hard  work,  not  parasitic  lawyers 
intent  on  engineering  social  change  through  redistribution  of  a  farmer's 
wealth.    Gerawan  Farming  is  the  farmworker's  best  friend.    We  provide 
thousands  of  jobs  and  excellent  wages  and  working  conditions.    No  one  was 
helped  by  CRLA's  attack  on  us.    In  fact,  farmworkers  were  most  harmed  by 
Legal  Services  Corporation  funding  because  the  grantee's  activities  have 
created  a  strong  disincentive  for  farmers  to  provide  housing.    The  result  has 
been  that  wherever  the  Legal  Services  money  goes,  farmworker  housing 
disappears. 

The  lawsuit  filed  against  us  by  CRLA  was  duplicative  of  actions  taken  by 
the  U.S.  Department  of  Labor,  and  did  not  justify  the  expenditures  of 
hundreds  of  thousands  of  taxpayer  dollars  and  the  enormous  cost  to  our 
company  and  employees.    There  are  several  federal,  state  and  county  agencies 
through  which  farmworkers  can  obtain  remedies. 


Specifically,  it  has  been  represented  that  the  corporate  grower  involved  in  that 
case  was  found  not  to  have  violated  minimum  housing  safety  and  sanitary 
requirements. 

That  is  not  true.    I  specifically  stated  in  my  original  testimony  that  we  had 
been  fined  by  the  U.S.  Department  of  Labor  for  violations  and  found  guilty 
by  the  judge  on  one  of  the  counts  against  us.    There  were  two  distinct  issues 
determined  in  our  case:  (1)  Was  the  housing  habitable?  and,  (2)  Did  the 
housing  meet  Migrant  and  Seasonal  Worker  Protection  Act  requirements? 
On  the  first  issue,  the  jury  found  that  the  housing  was  habitable.    On  the 


Marquez  v.  Gerawan  Ranches  et.al.,  U.S.D.Ct.  E.D.  Ca 
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second  issue,  the  judge  ruled  against  us  for  each  of  the  three  housing  claims. 
One  of  these  three  claims  related  to  failure  to  comply  with  housing 
standards,  another  with  failure  to  secure  and  post  an  occupancy  certificate, 
and  the  third  to  failure  to  provide  written  occupancy  terms. 


Isn't  it  true  that  a  federal  court  found  that  the  housing  in  question  was  severely 
overcrowded,  lacked  adequate  toilets  and  showers,  and  had  a  severely  undersized 
septic  system  and  awarded  the  farmworkers  the  maximum  federal  statutory 
damages  for  each  of  three  housing  claims? 

Yes,  the  federal  court  found  that  the  housing  in  question  was  overcrowded 
resulting  in  an  insufficient  number  of  toilets  and  showers  being  available. 
However,  CRLA  representatives  did  nothing  to  reduce  this  overcrowding. 
In  fact,  when  we  tried  to  reduce  the  occupancy,  a  CRLA  representative 
broadcast  over  a  local  Spanish  language  radio  station  to  encourage 
farmworkers  to  move  into  the  housing  (this  was  documented  in  my  original 
testimony).    CRLA  subsequently  filed  suit  to  block  evictions  from  this  same 
camp. 


Isn't  it  also  true  that  the  U.S.  Department  of  Labor,  the  Department  of 
Community  and  Housing  Development,  and  the  Fresno  County  Department  of 
Health  all  found  the  labor  camp  to  be  substandard? 

Yes,  as  stated  in  my  original  testimony,  the  U.S.  Department  of  Labor  and 
the  Fresno  County  Department  of  Health  found  the  housing  to  be 
substandard.    However,  the  word  "substandard"  evokes  images  of  shanties. 
We  were  providing  well-built  housing  that  had  been  completely  renovated  in 
early  1988  with  new  stoves,  refrigerators,  toilets,  sinks,  plumbing,  cabinets, 
and  central  heating  and  cooling  units.    If  the  housing  had  been  uninhabitable, 
then  the  agencies  would  have  forced  it  to  be  closed.    No  such  efforts  were 
made.    The  U.S.  Department  of  Labor  assessed  a  $7,000  civil  penalty.    Fresno 
County  Department  of  Health  inspected  the  housing  several  times  during 
1990,  and  after  each  inspection,  repairs  were  made.    However,  Fresno 
County  officials  noted  that  the  housing  was  being  damaged  faster  than  it 
could  be  repaired.    The  repair  contractor  testified  that  the  damage  was  clearly 
intentional,  and  included  sinks,  doors,  windows,  toilets  and  electrical  fixtures 
being  literally  ripped  from  their  foundations  and  thrown  into  the  yard. 
Keep  in  mind  that  this  intentional  damage  occurred  simultaneous  to  a  union 
organizing  campaign  and  the  CRLA's  effort  to  recruit  plaintiffs  to  sue  us 
(this  was  documented  in  my  original  testimony). 

The  jury  unanimously  ruled  that  our  family  was  innocent  of  any  wrongdoing 
in  the  maintenance  and  operation  of  our  workers'  housing.    Juror  Sherrie 
Houck  wrote,  "  We  found  Gerawan  Farms  innocent  of  any  wrong  doing  in 
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the  maintenance  or  housing  of  the  farm  workers.    This  was  proven  by  the 
facts  present  to  us.    [CRLA]  did  not  'win'  the  case  and  the  jury  did  not  side 
with  CRLA.    All  the  prosecution  did  was  to  bring  one  witness  after  another 
that  seemed  to  aid  the  defense  rather  than  the  prosecution..."    (See  exhibit  2 
and  3  of  my  original  testimony.) 

Michael  Kanz,  CRLA  attorney  in  this  case,  stated  in  an  interview  that  our 
housing  was  better  than  most  farmworker  housing  and  that  it  should  be 
reopened.    He  also  said  that  after  the  farmworkers  complained  about  the 
problems,  the  county  intervened  and  we,  the  growers,  made  repairs.    It 
should  be  noted  that  he  gave  credit  to  the  county  and  the  growers,  not 
CRLA  or  his  lawsuits.    The  CRLA  did  nothing  for  the  farmworkers  that  was 
not  already  being  done  by  government  agencies.    Intervention  by  the  Legal 
Services  grantee  was  unnecessary,  costly  and  ultimately  led  to  our  economic 
decision  to  bulldoze  the  housing. 


And  isn't  it  true  that  the  grower's  lawyer  in  that  case  was  sanctioned  by  the 
court  for  improper  conduct  and  ordered  to  pay  monetary  sanctions  as  a  result? 

This,  too,  was  already  well  documented  in  my  original  testimony.    A 
sanction  of  $10,000  was  imposed  by  the  court  in  this  case,  but  the  sanction 
was  promptly  overturned  by  the  Ninth  Circuit  Court  of  Appeals,  which 
stated,  "...imposition  of  sanctions. ..requires  bad  faith  conduct.    In  this  case, 
the  district  court  made  no  finding  of  bad  faith  and  there  is  no  indication  in 
the  record  that  [the  Gerawan's  attorney]  acted  in  bad  faith."    Nonetheless,  if 
the  congressman  is  concerned  with  improper  conduct  by  attorneys,  perhaps 
he  should  turn  his  attention  to  portions  of  my  original  testimony. 
Specifically,  exhibit  1  which  documents  outright  recruitment  of  plaintiffs  by 
the  Legal  Services  grantee;  and  exhibit  12  which  documents  the  bizarre 
situation  where  a  number  of  the  so-called  plaintiffs  in  our  case  stated  that 
they  did  not  wish  to  be  part  of  the  lawsuit  but  the  CRLA  ignored  their 
requests  to  be  let  out.    When  the  plaintiffs  testified  about  CRLA's  refusal  to 
let  them  stop  suing  us,  Judge  Price  admonished  CRLA,  saying,  "The  witness 
tells  you  he  doesn't  want  to  continue  with  the  lawsuit.  The  witness  tells  you 
he  doesn't  want  to  be  represented  by  CRLA.    And  not  only  do  you  allow 
him  to  continue  to  be  named  in  the  lawsuit,  but  you  propound  him  to  the 
Court  as  a  plaintiff  in  a  case.. .which  subjects  him  to  substantial  liability  if  the 
injunction  is  improperly  granted.    You  failed  miserably  in  your  duties  as  an 
attorney..." 
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MR.  REED'S  QUESTIONS  FOR  THE  RECORD  FOR 
FARM  BUSINESS  COALITION 


Can  you  cite  for  us  any  case  in  which  a  migrant  legal  services  attorney  has  been 
forced  to  pay  a  grower  monetary  sanctions  for  discovery  or  litigation  abuses? 

The  various  Rule  11  cases  filed  by  growers  against  LSC  funded 
grantees  and  attorneys  are  subject  to  consent  decrees.    These  secrecy 
agreements  were  demanded  by  LSC  attorneys,  understandably  reluctant  to 
have  their  actions  generally  known,  as  the  price  for  expeditious  settlement  of 
the  underlying  cases.    As  such,  it  would  be  inappropriate  for  us  to  comment. 
The  facts  are,  however,  quite  egregious.    Most  involve  extensive  phantom 
plaintiffs  and  other  abuse  of  prerogatives. 


The  GAO  and  the  ABA  have  both  recently  issued  reports  which  refute  the 
assertion  that  growers  have  been  subjected  to  frivolous  or  abusive  litigation  by 
farmworkers  represented  by  migrant  legal  services  programs.    Can  you  provide 
for  the  Subcommittee  specific  cases  in  which  a  court  has  determined  that 
growers  have  been  subjected  to  frivolous  and  abusive  litigation  tactics,  including 
citations  to  the  cases  and  copies  of  the  decisions? 

The  1990  GAO  report  asserted  that  it  could  not  adequately  address 
the  question  of  whether  there  was  abusive  or  frivolous  litigation  occurring. 
LSC  migrant  programs  either  refused  access  to  case  files,  claiming  broad 
attorney-client  privilege,  or  stated  that  they  did  not  keep  the  time  records  to 
permit  an  adequate  analysis.    This  bears  out  the  Coalition's  assertion  that 
major  reform  of  the  program  is  necessary.    A  contemporaneous  American 
Bar  Association  report  prepared  for  the  express  purpose  of  countering 
agricultural  organization's  arguments  against  the  Legal  Services  reform  efforts, 
was  heavily  biased. 


Based  on  your  experiences  with  farmworker  law  suits,  you  have  called  for 
elimination  of  the  Legal  Services  program.    I  recently  read  a  story  in  Time 
magazine  about  a  woman  who  needed  help  from  Legal  Services  to  get  away 
from  an  abusive  husband.    Legal  Services  also  helps  parents  seeking  child 
support,  veterans  trying  to  get  unemployment  compensation  and  others  who 
need  assistance.    I  would  like  to  hear  you  justify  calling  for  elimination  of  the 
entire  program  given  that  migrant  farmworker  cases  make  up  only  1.1%  of 
Legal  Services'  case  load. 

The  Coalition  has  not  called  for  elimination  of  the  program.    It  has 
called  for  the  elimination  of  the  Corporation  which  has  notably  failed  to 
correct  or  even  try  to  eliminate  the  abuses  in  agriculture.    Besides,  given  that 
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LSC  grantees  do  not  keep  time  records  or  allocate  time  by  program  area,  we 
do  not  know  how  a  colorable  claim  can  be  made  that  farmworker  litigation 
makes  up  only  1.1%  of  LSC  grantees'  caseload. 


At  past  hearings,  representatives  of  the  Farm  Bureau  of  Farm  Business  Coalition 
have  said  that  the  problem  underlying  their  experiences  with  migrant  legal 
services  is  really  the  Migrant  and  Seasonal  Worker  Protection  Act  (MSWPA). 
Ms.  Whitley  cited  as  problematic  the  private  right  of  action  and  the  lack  of 
distinction  in  the  statute  between  technical,  de  minimis  violations  and  major 
violations.    If  you  oppose  a  private  right  of  action,  do  you  support  aggressive 
regulatory  enforcement  of  the  statute,  along  with  increased  funding  that  will  be 
necessary  for  effective  enforcement? 

As  pointed  out  by  then-Chairman  Barney  Frank  in  1989  when  I  made 
this  statement,  amendments  to  MSWPA  and  DoL  enforcement  budgets  are 
beyond  the  purview  of  the  Judiciary  Committee  and  the  scope  of  the  debate 
over  needed  reforms  in  LSC  programs. 


Ms.  Whitley  mentioned  that  there  have  been  "serious  intimidation  problems" 
involving  potential  witnesses.    Could  you  provide  the  Subcommittee  with 
documentation  of  these  instances  of  witness  intimidation,  including  the  names 
and  phone  numbers  of  the  potential  witnesses  and  the  sources  of  the 
intimidation  so  that  the  Subcommittee  can  investigate  and  take  appropriate 
action. 

No.    For  obvious  reasons  we  are  unwilling  to  subject  these  individuals 
to  further  harassment  and  intimidation. 
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MR.  REED'S  QUESTIONS  FOR  THE  RECORD 
FOR  MR.  STAN  EURY 


Are  you  the  same  Stan  Eury  as  the  Petitioner/ Appellee  in  the  case  entitled  Eury 
v.  North  Carolina  Employment  Security  Commission,  446  S.E.  2nd  383  (NC 
App.  1994)  in  which  it  is  stated  that  Mr.  Eury  was  arrested  for  the  manufacture 
of  marijuana  and  possession  of  drug  paraphernalia  after  being  spotted  by  law 
enforcement  officers  watering  marijuana  plants  and  that  this  arrest  led  to  Mr. 
Eury's  discharge  from  the  North  Carolina  State  Employment  Security 
Commission? 

Mr.  Eury  is  the  plaintiff  in  the  aforementioned  case  which  is  pending 
before  the  North  Carolina  Court  of  Appeals,  having  prevailed  at  all 
administrative  levels  as  well  as  lower  court  in  this  wrongful  discharge  case 
against  his  former  employer,  the  North  Carolina  Employment  Security 
Commission.    The  case  does  not  pertain  to  any  charges  against  Mr.  Eury  for 
drug  use,  drug  manufacture  or  any  other  drug-related  activity. 

The  Farm  Business  Coalition  protests  this  transparent  attempt  to 
smear  Mr.  Eury's  reputation.    The  question  is  irrelevant  to  the  issue  of 
reform  of  Legal  Services.    Posing  the  question  is  nothing  more  than  a  shabby, 
back-door  attack  on  Mr.  Eury's  excellent  testimony  regarding  the  fraud  he 
has  observed  LSC-funded  grantees  perpetrating  against  the  very  group  they 
claim  to  help:    North  Carolina  farmworkers. 
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Appendix  2. — Correspondence  Submitted  for  the  Hearings 


Red  River  Valley 

Sugarbeet  Growers  Assoc. 


NORTH  OAKOTA 


June  6,  1995 


The  Honorable  George  Gekas 

Chairman 

Commercial  and  Administrative 

Law  Subcommittee  of  House  Committee 

on  Judiciary 
Washington,  D.C   20515 

Dear  Chairman  Gekas: 

On  behalf  of  the  Red  River  Valley  Sugarbeet  Growers  Association  we  would  like  to 
lend  our  support  for  the  continuation  of  the  Legal  Services  Corporation  (LSC).  Our 
Association  is  comprised  of  about  2,000  sugarbeet  farmers  in  Eastern  North  Dakota 
and  Northwestern  Minnesota  and  we  grow  about  one-third  of  the  nations  sugarbeets. 
We  are  also  a  very  large  employer  of  migrant  hand  labor  which  performs  an  important 
service  to  our  industry. 

Through  the  years  my  Association  has  worked  very  closely  with  the  Minnesota  and 
North  Dakota  Migrant  Legal  Services  (MLS)  on  various  issues  related  to  the  migrant 
farmworker.  At  times  there  may  be  misunderstandings  between  the  grower  and 
migrant  farmworker  regarding  payment  of  wages  or  other  employment  related  issues. 
The  MLS  has  often  been  able  to  resolve  any  differences  between  the  parties  involved 
without  going  to  court. 

Through  the  cooperation  of  the  MLS  we  developed  a  series  of  workshops  for  our 
growers  to  learn  more  about  what  is  required  of  an  employer.  The  MLS  also  helped 
develop  a  handbook  explaining  employer-employee  requirements  and  rights  which 
was  disseminated  io  our  growers.  The  result  is  that  litigation  between  growers  and 
workers  has  continued  to  decline  through  increased  understanding  of  each  other. 
These  are  just  two  of  the  many  examples  of  excellent  cooperation  between  us. 


1401  32nd  STREET  SW 

FARGO.  ND  58103-3430 

PHONE:  (701)  239-4151        FAX:  (701)  235-4276 
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The  Honorable  George  Gekas 
Page  Two 
June  6,  1995 


Elimination  of  the  Legal  Services  could  possibly  lead  to  greater  misunderstandings 
and  costly  litigation  between  growers  and  workers.  In  short,  we  encourage  the 
continuation  of  the  LSC 


Sincerely, 


Mark  Weber 
Executive  Director 

MW:sjn 
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MICHIGAN  FARM  BUREAU 


7373  West  Saginaw  Highway.  Box  30960.  lansing.  Michigan  48909  8460 
Phone  (517)  323-7000 


June  21,  1995 


Mr.  Roger  Flemming 

Subcommittee  on  Commercial  and  Administrative  Law 

Committee  on  the  Judiciary 

United  States  House  of  Representatives 

Washington,  D.C.  20515 

Dear  Mr.  Flemming: 

On  behalf  of  Michigan  Farm  Bureau,  representing  130,000  member  families,  this  letter 
is  submitted  for  the  record  regarding  reauthorization  of  the  Legal  Services  Corporation 
Act. 

Michigan  agriculture  is  very  diversified  with  57  different  commodities  being  grown. 
Specialty  crops,  such  as  fruits  and  vegetables,  account  for  over  one-fifth  of  total  cash 
receipts  and  more  than  40  percent  of  all  crops  sold.  The  production  of  these  specialty 
crops  is  labor  intensive  and  utilizes  large  numbers  of  migrant  and  seasonal  workers. 

The  farmers  who  employ  these  migrant  and  seasonal  workers  must  comply  with  many 
workplace  laws.  They  make  sincere  good  faith  efforts  to  do  so.   However,  they  face 
many  intimidations  and  legal  actions  by  Legal  Services  Corporation  funded  attorneys 
claiming  minor  technical  violations.  We  believe  it  is  inappropriate  for  farmers  to  be 
legally  assaulted  by  Legal  Services  Corporation  funded  attorneys  for  such  alleged 
minor  technical  violations. 

Michigan  Farm  Bureau  strongly  urges  the  Judiciary  Subcommittee  on  Commercial  and 
Administrative  Law  to  repeal  the  Legal  Services  Corporation  Act.  If  the  Legal  Services 
Corporation  Act  is  not  repealed  then  meaningful  reform  should  be  promptly  enacted  to 
stop  the  abuses  of  the  program  and  make  sure  it  is  operated  as  originally  intended  by 
Congress. 

Thank  you  for  your  consideration  of  these  views. 

Sincerely, 


Albert  A.  Almy,  Director    (0 
Public  Affairs  Division 


AA:cs 
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June  9,  1995 


Elic  and  Karen  Riley 

Route  2,  Box  134 

Elmo,  MO   64445 


The  Honorable  George  w.  Gekas 
Chair  Subcommittee  On 
Commercial  &  Administrative  Law 
2410  Rayburn  HOB 
Washington,  D.C.   20515 

Dear  Honorable  Gekas: 

In  regards  tc  ray  belief  in  the  importance  of  Legal  Aid  and 
its  surviving  in  our  area,  I  would  like  to  express  what  Legal  Aid 
has  meant  to  my  wife  and  I,  particularly  at  the  time  of  our 
crisis,  when  they  became  involved  in  our  case,  helping  save  our 
family  farm. 

First  of  all  let  me  say  I  deeply  regret  that  I  was  unable  to 
come  to  Washington  and  meet  with  you  all  firsthand.   To  testify 
before  your  committee,  I  could  have  not  thought  of  anything  more 
appropriate  to  have  been  able  to  perform.   However  due  to  the 
lateness  of  our  planting  season  and  with  rains  coming  about  every 
two  days  or  so,  I  felt  I  couldn't  leave  at  this  time.   I  needed 
to  be  here  if  at  all  possible  to  get  into  the  fields.   Please 
accept  my  apology.   I  pray  that  this  letter  will  explain  the 
message  and  give  to  you  all  the  assurance  of  why  I  feel  Legal  Aid 
is  an  important  asset  to  our  area  here  in  Northwest  Missouri. 

Now  in  relating  back,  I  contacted  Legal  Aid  several  years 
ago  regarding  our  farm  problem.   I  believe  sometime  in  1987.   Now 
we  were  operating  a  small  diversified  crop  and  livestock  farm. 
We  had  both  taken  off-farm  jobs  to  help  with  our  income. 

As  I  earlier  stated,  a  crisis  had  arose  on  the  farm.   We  had 
previously  borrowed  and  repaid  various  FroHA  loans  and  other  loans 
in  the  community.   However,  in  the  early  80 's,  we  had  fallen  on 
hard  times  due  to  bad  weather  and  poor  economic  conditions  in 
agriculture.   T-anc  prices  had  skyrocketed,  interest  rates  were 
soaring  to  new  hichs,  and  we,  along  with  many  other  farmers 
happened  to  be  in  a  particular  lending  agency  that  no  longer 
needed  us . 

We  had  an  operating  loan  with  our  bank,  plus  an  out-of-state 
farm  ownership  losm  on  the  land  with  a  Savings  and  Loan.   When 
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the  crisis  come,  the  bank  wanted  out,  so  a  real  problem  started. 
When  the  bank  called  in  all  of  their  loans,  then  our  land  lenders 
payment  became  delinquent.   We  had  to  take  action.   So  in  the 
next  few  years  we  managed  to  survive  a  battle  that  I  wouldn't 
wish  on  anyone  elstj.   with  our  faith  in  God  and  His  Work  as  our 
roadmap  we  started  praying  and  looking  for  answers  to  our 
problem.   You  know  we  found  out  later  that  our  God  is  bigger  than 
any  circumstance,  if  we  will  just  trust  Him  and  Legal  Aid  also. 

So,  remembering  we  had  borrowed  and  paid  off  several  FmHA 
loans  in  the  years  past,  we  turned  back  to  them  to  apply  for  a 
farm  ownership  loan  to  refinance  our  land  debt  at  a  lower  rate  of 
interest  so  we  could  meet  a  reasonable  mortgage  payment. 

Upon  application  FmHA  denied  us  a  loan  on  the  grounds  that 
we  lacked  the  reliiibility  necessary  to  carry  out  our  operation. 
This  is  when  Legal  Aid  became  involved.   We  were  sent  to  Legal 
Aid,  and  from  that  day  until  June  of  1991  our  case  was  very 
active.   You  might  say  we  became  one  happy  family  working 
together  to  save  our  family  farm-   So  after  the  first  denial  by 
FmHA  we  appealed  their  decision  successfully  in  January  1989. 

In  the  spring  of  1989,  rather  than  being  approved  for  the 
low  interest  loan  I'mHA  found  that  we  were  also  ineligible  because 
they  said  we  could  not  cash  flow.   Again,  we  had  to  go  through 
the  appeals  procedure.   An  appeal  hearing  was  held  on  May  30, 
1989.   The  hearing  officer  ruled  against  us.   His  decision  was 
appealed  to  the  FndlA  State  Director.   He  also  upheld  the  decision 
in  favor  of  FmHA.  So  our  appeal  went  to  the  FmHA  National 
Appeals  Staff  Director  in  the  fall  of  1989. 

By  January  196»0,  we  had  not  yet  received  a  decision  from  the 
National  Appeals  Staff  Director.   All  this  time  we  were  behind  on 
payments  to  the  savings  and  loan  company.   You  can  fathom  how 
impatient  they  wens  getting  for  a  buyout  and  threatened 
foreclosure.   With  the  help  of  a  volunteer  attorney  through  Legal 
Aid  we  were  also  able  to  file  a  Chapter  12  bankruptcy  to  avoid 
foreclosure.   This  turned  out  to  be  the  final  year  of  battle  and 
on  to  victory  to  obtain  our  initial  goal.   All  the  time  Legal  Aid 
was  there  advising  and  helping  us. 

In  September  ::990,  the  National  Appeals  Staff  Director 
finally  overturned  and  reversed  FmHA's  decision  to  grant  us  a  low 
interest  loan  to  refinance  our  other,  high- interest  loans. 

After  two  administrative  hearings,  two  appeals  of  one  of 
those  hearings,  a  bankruptcy,  and  some  last  minute  negotiations 
our  FmHA  loan  was  closed  just  weeks  before  the  foreclosure  sale 
was  to  take  place.   We  are  now  farming  our  family  farm  with  a 
farm  ownership  loan  in  an  amount  and  at  an  interest  rate  we  can 
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afford.   We  are  productive  members  of  our  local  economy.   After 
all  those  days  and  months  and,  yes,  years,  we  were  worthy  of  our 
goals.   Legal  Aid  uas  a  part  of  that  goal.   Legal  Aid  is  the  best 
in  their  field.   Tfcey  provided  us  with  legal  assistance  at  a  time 
when  we  had  nothinc . 

You  know  we  were  just  one  case  but  there  are  other  people 
out  there  who  have  problems  that  need  a  helping  hand,  and  are 
just  like  us,  no  funds.   You  know  there  are  real,  honest,  and 
hard-working  people^  hurting,  suffering,  and  in  need  of  legal 
assistance.   Legal  Aid  is  a  service  to  all  people  who  have  had 
need.   I  want  you  to  know  that  we  believe  Legal  Aid  is  needed.   I 
believe  and  thank  Cod  that  there  is  a  Legal  Aid  service  in  our 
area.   I  also  am  thankful  that  their  counselors  and  helpers 
really  care  about  the  needs  of  people  and  not  just  the  money  as 
some  do. 

Yes,  I  do  keep  in  contact  with  the  counselor  there,  for  he 
is  not  only  the  counselor  who  represented  us  during  our  crisis, 
but  he's  my  friend   The  whole  Legal  Aid  service  is  our  friend - 
I  thank  God  for  Legal  Aid  services  in  our  area  and  I  truly 
believe  that  if  we  don't  do  everything  possible  in  securing  funds 
there  may  not  be  any  legal  services  to  the  people  of  the  area. 

So  in  closing  from  my  heart,  from  a  man  and  wife  who  spent 
approximately  5  years  with  Legal  Aid  working,  even  crying  at 
times,  but  looking  back  now  and  realizing  it  was  all  worth  it. 
so  folks,  Legal  Ai3  is  a  vital  part  of  our  legal  service  in  this 
area.   Yes,  people  need  their  service  to  be  able  to  maintain 
goals  and  dreams,  and  yes  sometimes  it  tikes  Legal  Aid  to  help 
with  those  goals.   So  my  prayer  is  before  you  stop  funding,  take 
a  long  hard  heart  trenching  look  before  you  leap.   So  again,  I 
regret  that  I  was  unable  to  be  there  to  answer  questions,  but 
pray  this  letter  will  be  of  help  to  our  local  Legal  Aid  office. 
I  will  be  praying  you  make  the  right  decision.   I  pray  that  you 
spend  same  quality  time  before  saying  no  to  this,  and  ask 
yourself  what  if  I  had  been  in  the  Riley's  shoes,  what  would  I 
have  done.   Yes,  we  need  Legal  Aid.   Our  question  is,  will  they 
still  exist  if  I  need  them  again.   I  pray  that  answer  will  be 
yes.   I  want  to  thank  you  all  for  your  time  in  listening  as  I 
shared  how  Legal  fi id  is  a  valuable  asset  to  all.   Thank  you. 


g^/fiL^.  a-  ^t^L^(^Ay 


Elic  and  Karen  Riley 
cc:   The  Honorable  Jack  Reed 
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BDUTLAGJAQMMIG; 

-yT^WWDflL.  MJL5&590 
June  7,  1995  -^/12l8- 458-7112 

Honorable  George  Gekas,  Chaff^  -v 

House  Judiciary  Subcommittee  for 
Commercial  And  Administrative  Law 
House  of  Representatives 
Washington,  D.C.  20515 

RE:   Legal  Services  Committee  Hearing 

I  am  writing  to  support  the  continuation  of  the  Legal  Services  program.  The  elimination  or  the 
sever  reduction  of  the  program  could  significantly  impair  the  cooperative  relationship  that 
currently  exists  in  Minnesota  between  farmers(employers)  and  migrant  labor, 

I  am  a  partner  in  a  Red  River  Valley  family  farm  operation  that  annually  hires  between  15  and 
20  migrant  workers  to  weed  sugar  beets  and  soybeans.  The  State  of  Minnesota  produces  more 
sugar  beets  than  any  other  state.  Consequently,  Minnesota  farmers  rely  heavily  on  migrant  labor 
to  help  produce  the  sugar  beet  crop.  Between  1976  and  1987,  I  also  represented  the  Minnesota 
Sugar  Beet  Growers  as  a  lobbyist  to  the  State  of  Minnesota. 

The  late  70 's  in  Minnesota  was  a  period  of  significant  tension  between  farmers  and  migrant 
workers.  The  farmers  who  relied  on  migrant  workers  were  feeling  abused  by  government,  special 
interest  groups,  zealous  attorneys,  and  an  uninformed  public.  The  cost  of  using  migrant  labor 
was  about  equal  to  that  of  using  chemicals  to  control  weeds.  Many  farmers  were  deciding  to 
switch  to  chemical  weed  control  and  eliminate  or  reduce  their  reliance  on  migrant  labor  in  order 
to  avoid  the  hassle. 

During  the  early  80' s,  farmers  and  Migrant  Legal  Services  decided  that  eliminating  migrant 
workers  from  Minnesota  fields  was  not  advantageous  to  either  group.  Farmers  and  Migrant  Legal 
Services  cooperatively  joined  forces  to  pass  needed  legislation,  promulgate  better  agency  rules, 
educate  the  public,  and  most  important  to  educate  farmers  and  migrant  workers  as  to  their  rights 
and  obligations  in  relation  to  each  other.  Farmers  and  migrant  workers  were  educated  as  to  what 
a  contract  is,  what  constitutes  formation  and  reliance  on  a  contract,  what  a  breach  of  contract  is, 
and  what  remedies  are  available  under  a  contract.  Both  farmers  and  migrant  workers  learned  that 
mutuality,  understanding,  performance,  and,  most  important,  that  a  peaceful  resolution  of  a 
dispute  is  far  superior  to  suing  each  other. 

Today  in  Minnesota,  sugar  beet  farmers  and  migrant  workers  understand  their  mutual  obligations 
to  each  other,  and  most  disputes  are  resolved  privately  between  the  parties.  Both  farmers  and 
migrant  workers  (represented  by  migrant  legai  services)  have  learned  that  unwarranted  and 
frivolous  law  suits  are  detrimental  to  a  continued  working  relationship.  In  Minnesota,  the  number 
of  claims  resulting  in  legal  action  between  sugar  beet  farmers  (the  largest  employer  of  migrant 
labor)  and  migrant  workers  has  been  reduced  to  a  few  cases  per  year. 


PAUL  BBUTLAC  2l8-*5fl-'2U3  — —  TO'*1N  &QUTLAC  218-W-8173  —  ALAK  BBITWC  2ia-"W-'2114 
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The  Minnesota  Experience  has  shown  that  Migrant  LegaJ  Services  attorneys  are  beneficial, 
cooperative,  understanding,  and  even  necessary  for  the  existence  of  a  balanced  working 
relationship  between  farmers  and  migrant  workers.  The  attorneys  in  the  Minnesota  Migrant  Legal 
Services  program  have  demonstrated  outstanding  professional  ethics  regarding  themselves,  their 
clients,  and  their  opponents.  Minnesota's  Legal  Services  attorneys  have  demonstrated  and  deserve 
to  have  the  same  rights  and  tools  as  any  other  attorney  in  conducting  their  professional 
representation  of  their  clients. 

Curtailment  of  the  Legal  Services  program  would  undoubtedly  alter  the  balance  that  exists 
between  farmers  and  migrant  labor.  The  loss  of  this  balance  may  also  have  a  negative  impact  on 
the  excellent  farmer-migrant  labor  relationship  that  currently  exists  in  Minnesota. 

If  the  abuses  alleged  by  supporters  of  the  elimination  or  reduction  of  Legal  Services  do  exist,  it 
is  my  suggestion  that  instead  of  eliminating  or  reducing  the  program,  the  parties  should  come  to 
Minnesota  and  observe  what  is  taking  place  here.  Robert  Lyman,  managing  attorney,  of 
Minnesota  Migrant  Legal  Services  has  developed  a  program  that  should  be  used  as  a  model  for 
the  demonstration  of  success  and  not  as  a  cause  for  the  elimination  of  the  program. 

For  the  above  reasons  I  urge  that  you  support  the  continuation  and  the  funding  of  the  Legal 
Services  program.  If  you  have  any  questions,  or  if  my  experiences  can  be  of  any  help  to  you, 
please  contact  me  at  your  convenience. 


Respectfully 

r 


Paul  Brutlag  «=^^ 


PB:idm 
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State  of  North  Carolina 
Department  of  Labor 

Harry  E.  Payne.  Jr  Division  of  Occupational  Safety  &  Health  Charles  N.  Jeffreaa 

CommUsioner  319  Chapanoke  Road  .  Raleigh,  NC  27603-3432  DepiUy  Commissioner/ 

1-800-LABOR-NC  or  (919)  662-4588  .  FAX  (919)  662-4582 


June    21,    1995 


The  Honorable  George  W.  Gekas 

Chairman,  Subcommittee  on  Commercial  and 

Administrative  Law 
House  Committee  on  the  Judiciary 
B-353  Rayburn  House  Office  Building 
Washington,  DC   20515 

Dear  Rep.  Gekas: 

As  the  Deputy  Commissioner  of  the  North  Carolina 
Department  of  Labor,  which  is  responsible  for  conducting 
preoccupancy  migrant  housing  inspections  in  North  Carolina,  I 
believe  it  is  important  to  correct  the  record  of  the  Subcommittee 
on  Commercial  and  Administrative  Law  of  the  House  Committee  on 
the  Judiciary  following  a  presentation  by  C.  Stan  Bury,  President 
of  the  North  Carolina  Growers  Association,  Inc.,  on  June  15, 
1995. 

In  his  presentation,  Mr.  Eury  left  the  impression  that 
Farmworker  Legal  Services  of  North  Carolina  (FLS)  destroyed  the 
Rural  Manpower  Program  of  the  Employment  Security  Commission 
(ESC),  resulting  in  a  significant  reduction  in  the  inspection  of 
housing  for  farmworkers.    From  my  vantage  point,  nothing  could 
be  further  from  the  truth. 

For  18  years,  four  different  government  agencies  had 
responsibility  for  inspecting  migrant  housing  in  North  Carolina: 
the  Employment  Security  Commission,  the  Wage  and  Hour  Division  of 
the  U.S.  Department  of  Labor,  the  Occupational  Safety  and  Health 
Division  of  the  North  Carolina  Department  of  Labor,  and  local 
health  departments.   Three  different  sets  of  standards  existed, 
and  there  was  confusion  and  overlapping  in  the  areas  of 
responsibility. 

Beginning  in  1984 ,  a  major  effort  was  made  to  bring 
agribusiness  groups,  advocacy  groups,  legislators,  and  government 
agencies  together  to  discuss  how  best  to  resolve  the  conflicting 
responsibilities.   Governor  Jim  Martin  of  North  Carolina 
appointed  a  Farmworker  Council  to  assist  in  identifying  problems 
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Representative  George  W.  Gekas 

Page  2 

June  21,  1995 

and  designing  solutions.   By  1988  the  issue  was  still  not 
resolved,  and  Don  Saunders,  then  director  of  the  Legal  Resources 
Center  of  North  Carolina  Legal  Services,  Inc.,  took  the 
leadership  role  to  resolve  the  differences  among  the  various 
interests. 

Through  the  patience  and  persistence  of  Farmworker 
Legal  Services  and  the  other  participants,  including  the 
Employment  Security  Commission,  a  bill  was  drafted  and  passed  in 
the  North  Carolina  General  Assembly  to  resolve  the  differences 
and  assign  primary  preoccupancy  inspection  responsibilities  to 
the  North  Carolina  Department  of  Labor.   These  responsibilities 
now  include  the  annual  preoccupancy  inspection  of  more  than  1200 
migrant  housing  facilities,  more  than  twice  the  number  inspected 
by  the  program  which  Mr.  Eury  states  that  Farmworker  Legal 
Services  destroyed. 

The  major  improvement  in  the  North  Carolina  program  has 
occurred  without  a  single  lawsuit  by  Farmworker  Legal  Services 
since  the  new  program  began.   From  my  vantage  point  as  Assistant 
Commissioner  of  the  North  Carolina  Department  of  Labor  during  the 
1980' s,  and  an  active  participant  in  the  effort  to  design  an 
effective  housing  inspection  program  for  migrant  workers, 
Farmworker  Legal  Services  has  been  a  conscientious  and  effective 
advocate  for  farmworkers  in  North  Carolina  and  a  helpful 
contributor  to  a  more  effective  program  for  the  inspection  of 
migrant  housing  in  our  state. 


'mm- 


Charles  N .  /ja£  f  cj/efJ 
CNJ:swh 
cc:      Rep.    Jack  Reed 
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June  27,  1995 


House  Judiciary  Committee 
Subcommittee  on  Commercial 

and  Administrative  Law 
Washington,  DC.   20515 

Dear  Sir: 

This  is  a  short  plea  to  implore  you  to  put  an  end  to  the  generous  funding  that  has  been 
awarded  the  legal  services  agencies  over  the  past  two  decades.  Valuable  tax-payer's  moneys  have 
been  used  (at  least  in  Massachusetts)  by  the  legal  services  agencies  for  tasks  outside  their 
mandate. 

We  in  Massachusetts — especially  small  property  owners — are  very  tired  of  the  tyranny 
that  we  have  been  put  under  by  the  tactics  and  proceedings  exercised  by  the  legal  services 
agencies. 

For  the  past  25  years  the  legal  services  agencies  have  taken  upon  themselves  not  just 
simply  to  give  legal  advice,  or  to  defend  indigent  individuals,  as  their  mandate  prescribes,  but  to 
get  involved  in  defending  well-heeled  organizations  that  advocate  policies  suitable  to  their  means, 
survival  and  growth,  and  through  their  political  affiliations,  not  only  to  change  laws,  but  to  make 
laws.  It  is  very  questionable  whether  this  is  part  of  their  mandate. 

For  years,  they  have  not  only  taken  the  cases  of  indigent  people,  but  in  addition  have 
consistently,  with  taxpayers'  money,  defended  organizations  such  as  the  powerful  Massachusetts 
Tenants'  Organization  and  the  Boston  Rent  Equity  Board  (a  City  department  dealing  with  tenant- 
oriented  housing  issues — they  don't  defend  the  Assessing  Department)  and  so-called  affordable 
housing  coalitions.  It  is  our  understanding  that  this  practice  exceeds  the  parameters  of  their 
mandate.  Every  lawyer  here  knows  it  but  due  to  the  power  and  position  of  the  legal  services,  no 
one  dares  challenge  them. 

The  legal  services  agencies  have  also  raised  to  perfection  the  art  of  delaying  and  extending 
for  years  made-up  or  non-existent  legal  conflicts  by  abusing  the  system  and  its  procedures.  If  a 
technicality  is  not  known  they  will  invent  it,  thus  exhausting  to  the  last  penny  all  the  resources  of 
struggling  small  landlords  who  have  to  pay  dearly  for  years  of  attorneys.  Judges  do  not  dare 
rebuke  them,  challenge  them,  or  put  them  in  their  place,  they  are  politically  so  powerful.  A 
complicity  is  formed  between  the  legal  services  and  the  judiciary. 

It  is  imperative  that  the  funding  for  the  legal  services  agencies  be  abolished  forthwith. 
Indeed,  the  way  they  are  conducting  their  business,  advocating  policies,  making  laws,  and 
endorsing  candidates  or  political  tickets,  the  legal  services  agencies  are  nothing  short  of  publicly 

Maiena  Schneeberger,  Vice  President 
Boston  Property  Equity  Rights,  Inc. 
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The  Honorable  George  W  Gekas  June   18   1995 

%   Roger  Fleming 

Subcommittee  on  Commercial  and  Administrative  Law 

Committee  on  the  Judiciary 

United  States  House  of  Representatives 

Washington  D.C.  20515 


Dear  Rep.  Gekas 

This  is  to  encourage  your  committee  to  eliminate  funding 
for  Legal  Services.  In  their  dealings  with  farmworker  issues 
here  in  Oregon,  they  operate  without  ethics  and  their  efforts 
have  been  counterproductive.  Because  of  legal  services,  growers 
are  reluctant  to  provide  wage  advances  upon  reguest  or  to  give 
rides  to  employees  that  need  one.  They  have  been  a  devisive 
influence  between  employers  and  employees.  They  have  served 
no  purpose  that  the  Bureau  of  Labor  and  OSHA  does  not  serve 
better. 


Sincerel 


Timoth  N  Dahle 
Owner  Dahle  Orchards 
5070  Cherry  Hts.  R3 , . 
The  Dalles,  Or.   97058 
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t  Olson  Farms,  inc. 
6TO  Joseph  StSR 

197301-9162 


I  and  Admnatrstive  Law 
>  on  the  JurhYatry 
Uaaed  SUM  House  of  Representatives 
, DC  20515 


Daw  Ouannan  Oams, 

national  pause  find  a  fcMar  we've  written  to  Congress  about  Legal  Service  Cotp.  This  letter  represents 
one  example  of  what  Legal  Service  a  dosng  to  fanners  «U  ova  Oregon 

We  fed  Legal  Strvioa  provide*  a  wlaabh  servioe  to  workers  that  have  not  been  paid  or  workers  being 
abused,  how  vet  Legal  Samoa*  are  going  after  farmers  for  bookkeeping  technicalities,  suing  for 
es  from  growers.    Growers  do  not  have  the  unhmilod  resources  to  fight  Legal  Services  m 


Legal  Sarvtoe  shows  many  settlements,  which  looks  as  though  they  are  doing  a  great  job.  Many  of 
mass  seraarnrai  oome  about  because  the  court  coats  are  so  high  the  fanner  can  not  afford  to  go  to  oouri 
Legal  Services  also  sue  domg  the  busy  harvest  season  when  the  fanner  can  not  tal»  the  ome  to  go  to  court. 
larny  of  mess  sum  ate  frairkunat,  or  m  up  way  affect  how  the  worker  a treated  and  no  money  is  owed  to 
Aw  workers.  m  Oregon  most  of  the  oases  am  being  brought  against  fanners  that  rave  bent  o>ver  backwards 
to  hap  mar  workers  and  they  don^t  get  something  from  the  worker  in  writing  and  then  Legal  Services  stops 
on  and  sua*.  We  Sal  these  aataaasBts  ffcthe  most  part  are  nothing  short  of  legal  extortion. 

Lead  Ssrviosm  Oregon  a  now  bacamg  a  group  wbrti  a  tryirn:  to  umoram  the  workers.  Why  should 
my  money  from  axes  and  has  fundi  be  used  to  heap  umonms  workers  through  Oregon  Legal  Services? 

We  fad  Oregon  Legal  Sarvtoe*  touJy   out  of  oontrol  and  fed  until  they  are  accountable  to  someone 
(hey  should  be  heated  or  demed  arty  tuning 


Thank  you  for  your  attention  m  thw  manor    If  we  can  be  of  further  servioe  to  you  or  answer  any  question 
psaaa*  feel  free  to  oel 


**f    OU  C^    ?&     £<    */- 


<?* 


AOaon.Set 
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AKSELL  &  VARGO 

A  PARTNERSHIP  OF  PROFESSIONAL  ASSOCIATIONS 
ATTORNEYS  AND  COUNSELLORS  AT  LAW 

200  SOUTH  KNOWLES  AVENUE 

REAL  ESTATE                                                                                                                      p.O  BOX  2126  FORECLOSURE 

BUSINESS  TRANSACTIONS                                                                             WINTER  PARK.  FL  J2790-2I26  BANKRUPTCY 

CIVIL  TRIAL  PRACTICE                                                                                   TELEPHONE  (407)  740  .  S25S  LANDLORD /TENANT 

CONSTRUCTION  LAW                                                                                                FAX  (407)  740  -  7020  PUBLIC  HOUSING 


July  11,  1995 


Representative  George  Gekas 
House  Office  Building 
2410  Ray bum 
Washington,  D.C.  20515 

RE:       Legal  Services  Corporation  representing  tenants 
residing  in  public  housing/assisted  projects 

Dear  Congressman  Gekas: 

This  correspondence  is  to  address  concerns  about  legal  services  corporations  representing 
tenants  residing  in  public  housing  authorities  and/  or  Section  8  housing.  I  am  an  attorney  in 
Central  Florida  and  have  represented  The  Housing  Authority  of  the  City  of  Orlando,  Florida; 
The  Winter  Park  Housing  Authority;  The  Seminole  County  Housing  Authority;  and  The  Palms 
Apartments  (Section  8). 

Over  the  last  five  years,  my  clients  attempts  to  evict  undesirable  tenants  who  are  violating 
their  leases  have  often  been  challenged  by  the  Greater  Orlando  Area  Legal  Services,  Inc. 
(GOALS).  I  have  often  thought  that  it  was  a  bit  odd  that  one  federally  subsidized  program  would 
litigate  against  another.  In  Orange  County  (Orlando),  the  local  bar  association  has  a  legal  aid 
society  as  well.  I  have  enclosed  for  your  reference  from  the  Florida  Bar  Directory  a  listing  of  the 
free  legal  service  agencies  throughout  the  state  and  an  article  printed  in  the  American  Bar 
Association  Journal,  with  whom  I  differ  on  this  issue.  The  unspoken  rule  in  Orange  County  is 
that  if  the  need  for  legal  services  is  seemingly  political  then  the  federal  agency  (GOALS)  handles 
the  matter.  Therefore,  GOALS  usually  represents  parties  seeking  to  challenge  public  housing  or 
other  political  class  actions,  i.e.  inmates  suing  county  officials  for  aids  discrimination.    To  make 
matters  worse,  last  year  the  bar  sponsored  legal  aid  society  broke  the  unspoken  rule  and  attacked 
The  Housing  Authority  of  the  City  of  Orlando's  lead  base  paint  program  based  upon  faulty 
testing  leading  to  many  unfavorable  articles  in  The  Orlando  Sentinel  and  the  eventual  retirement 
and  resignation  of  both  the  Executive  Director  and  Assistant  Executive  Director,  respectively. 

As  to  Section  8  landlords,  the  Palms  is  located  in  one  of  the  toughest  areas  of  Orlando.  In 
1993,  they  launched  in  concert  with  the  Orlando  Police  Department  (OPD)  a  massive  drug  raid 
leading  to  86  arrests.  Many  of  the  tenants  were  represented  by  GOALS;  the  Palms  expended 
tens  of  thousands  of  dollars  in  litigation;  and  few  were  found  guilty  and,  therefore,  not  evicted. 
Just  this  month,  OPD  arrested  a  tenant's  friend  for  allegedly  dealing  drugs  out  of  her  apartment; 
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however,  the  Judge  seemed  to  be  more  concern  about  whether  he  could  hear  character  evidence 
rather  than  the  facts  about  drug  dealing.  This  tenant  was  again  represented  by  GOALS.  Liberal 
judges  do  not  help  us  either.  The  staff  at  GOALS  is  so  out  of  control  that  one  paralegal 
announced  in  a  meeting  with  tenants  and  public  housing  officials  present  that  he  was  in  fact  an 
attorney. 

The  purpose  of  this  correspondence  is  to  plead  with  you  to  bring  back  common  sense  to 
legal  representation.  I  encourage  you  to  turn  over  legal  representation  of  the  people  to  their 
prospective  States  through  bar  sponsored  legal  aid  societies  and  the  State  Attorneys  Offices. 
And  surely,  one  federally  sponsored  program  should  be  forbidden  from  filing  lawsuits  or 
defending  parties  against  another  federally  sponsored  program.  If  you  have  any  questions  or 
would  like  to  discuss  my  experiences  with  legal  services  corporations,  please  contact  me  at  800- 
434-5255. 

Sincerely, 


Vicki  Vargo 
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June  21,1995 

Chairman:  George  W.  Gekas 

C/O  Roger  Flemmlng 

Subcommittee  on  Commercial  and  Administrative  Law 

Committee  on  the  Judiciary 

United  States  House  of  Representative 

Washington  D.C.   20515 

Dear  Chairman  Gekas: 


My  son  and  I  operate  a  small  Christmas  Tree  Farm  east  of  Salem,  OR  and 
we  have  been  in  business  over  30  years.   We  are  labor  intensive, 
primarily  at  two  times  of  the  year,  planting  and  harvest  time.   We,  as 
all  of  our  neighbors  depend,  on  migrant  labor  to  help  us  during  these 
times . 

We  are  regularly  contacted  by  BOLI,  Oregon  Bureau  of  Labor  and  Industry 
about  workers  wages;,  and  by  Oregon  OSHA,  Occupational  Safety  and  Health 
Division  concerning  worker  safety.   These  are  Oregon's  state  agencies 
that  do  a  excellent  job  of  protecting  workers  safety  and  well-being. 
Both  agencies  have  an  office  within  8  miles  of  our  farm.   We  have  large 
posters  in  English  and  Spanish  explaining  workers  rights.   These  are 
required  by  Oregon  law. 


The  farmers  greatest  fear  is  not  a 
Revenue  Dept.  or  the  sheriff,  but  a 
Services  demanding  a  large  sum  of  mo 
will  take  us  to  Federal  Court.   Thes 
within  20  to  30  days.   This  has  happ 
We  do  not  have  cash  reserves  and  our 
and  sell  the  trees  to  some  one  else 
simply  could  not  pay.   One  neighbor' 
to  over  $40,000.00.   This  was  becaus 
card  for  his  child  for  3  hours  of  wo 
knowing.   This  size  of  settlement  wo 
Oregon  Legal  Services  operates  as  th 
authority,  or  control  by  anyone  1   Th 
brazen. 


isit  by  IRS,  INS,  OSHA,  State 
letter  for  Oregon  Legal 
ney  for  a  trumped  up  claim  or  they 
e  demand  letters  want  the  money 
ened  to  several  neighbors. 

only  option  would  be  to  try 
and  file  bankruptcy  because  we 
s  claim  and  attorney's  fees  amounted 
e  a  worker  did  not  turn  in  a  time 
rk  and  the  farmer  had  not  way  of 
uld  finish  us.   Oregon  Legal 
ey  desire,  with  no  limits  to  their 
eir  methods  are  grossly  brash  and 


This  is  legal  extortion  pure  and  simple.   The  funding  for  federal  Legal 
Services  Corporation  should  be  stopped  immediately.   Our  own  State 
Agencies  do  an  excellent  job  and  we  do  not  need  federal  dollars  wasted. 

More  farmers  would  complain  but  are  afraid  to  do  so  for  fear  of 
reprisal.   This  should  not  happen  in  the  United  States  of  America! 

S  incer ely, 


Daryl  Ot^en 
Otjen  &    Son  Tree 
3737  74th  Ave  SE 
Salem  OR   97301 
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J.  Joseph  Curran,  Jr.  *Mf  Norman  E.  Paster,  Jr. 

Attorney  General  ^     Jjfe,     ft  Ralph  S.  TYLER 

Deputy  Attorneys  General 


576-7003  State  of  Maryland  57W312 

OFFICE  OF  THE  ATTORNEY  GENERAL 

Telecoms*  No.  Writer's  Direct  Dial  No. 

July  26,  1995 

BY  FACSIMILE 

The  Honorable  Jack  Reed 
U.S.  House  of  Representatives 
Washington,  DC  20515 

Dear  Representative  Reed: 

I  am  the  Attorney  General  of  Maryland.  I  was  first  elected  in  1986.  I  am  writing  to 
support  reauthorization  of  the  National  Legal  Services  Corporation,  but  to  suggest  that  the  House 
Judiciary  Subcommittee  on  Commercial  and  Administrative  Law  increase  the  targeted 
Congressional  expenditure  for  legal  services  and,  at  a  minimum,  remove  the  proposed  LSC 
restrictions  from  non-LSC  dollars. 

The  Maryland  Attorney  General  has  accurately,  I  believe,  been  described  as  Maryland's 
chief  law  enforcement  officer.  My  job  is  important  and  challenging  because  this  office  has  a 
broad  law  enforcement  responsibility. 

LSC  funded  legal  services  programs  also  help  enforce  the  law.  When  they  represent  the 
elderly,  the  young,  the  handicapped,  and  the  confined  they  provide  essential  legal  help  to  people 
least  able  to  help  themselves.  Legal  services  attorneys  fulfill  the  promise  of  citizenship  by 
bringing  poor  within  the  rule  of  law.  They  do  critically  important  work. 

Sometimes  legal  services  attorneys  best  enforce  the  law  by  filing  class  actions  against  the 
State.  Although  I  am  happy  to  say  that  I  believe  the  State  of  Maryland  has  had  the  better  legal 
position  in  most  of  our  cases,  sometimes  we  don't.  Government  is  not  infallible.  As 
uncomfortable  and  irritating  as  it  may  be,  sometimes  it  is  class  actions  by  legal  services  lawyers 
that  require  the  State  to  do  what  it  is  legally  bound  to  do. 

I  believe  that  it  generally  violates  the  first  principle  of  federalism  to  impose  federal 
conditions  on  non-federal  funds.  Insofar  as  those  restrictions  make  it  more  difficult  for  legal 
services  lawyers  to  appropriately  represent  the  poor,  I  believe  they  are  troublesome  whether 
imposed  on  the  federal  or  non-federal  dollars.  In  any  event,  there  is  little  principled  basis  for 
imposing  on  non-federal  funds  the  broad  array  of  restrictions  that  are  in  the  pending  legislation. 

200  Saint  Paul  Place  •  Baltimore.  Maryland  21202-2021 
Telephone  Numbers:  (410)  576-6300  .  D.C.  Metro  470-75;4 
Teleohone  for  Deaf:  (410)  576-6372  .  D.C.  Metro  565-0451 
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July  26,  1995 
Page  2 


Our  legal  services  program  in  Maryland  already  has  lost  about  1/3  of  its  attorneys.  The 
likely  reduction  in  funding  that  will  result  from  the  proposed  $278  million  item  in  Che  Budget 
Bill  will  reduce  the  remaining  number  of  lawyers  even  more.  Any  further  reduction  will  mean 
that  many  Mary  landers  will  be  denied  the  effective  access  to  law  that  is  one  of  the  hallmarks  of 
our  society. 

In  Maryland  and  elsewhere  legal  services  attorneys  have  made  some  mistakes.  They 
have  brought  some  cases  they  should  have  settled  prior  to  litigation  or  walked  away  from.  In 
Maryland  we  have  had  our  fair  share  of  hard  fought  litigation  against  legal  services  attorneys. 
I  have  been  proud  when  we  won  and  unhappy  when  we  lost,  These  are  not  good  reasons, 
however,  to  dismantle  a  legal  services  system  that  often  is  the  essential  means  by  which  many 
of  our  citizens  protect  their  life,  liberty  and  property.  I  encourage  you  to  support  the 
reauthorization  bill  with  appropriate  amendments  like  those  I  suggest  above. 

Thank  you  very  much  for  considering  my  views. 
Very  truly  yours, 


riey  Genera] 
pev/wp:NLSC 


&****>**§} 
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June  5,  1995 

Rep  Newt  Gingrich 
Speaker  of  the  House 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker: 

As  budgetary  matters  take  center  stage  in  the  Congress,  there  is  increasing 
interest  in  federal  programs  which  fund  political  and  ideological  advocacy. 

All  too  often,  the  success  of  liberal  advocacy  organizations  occurs  not  because 
of  real  public  support  but  rather  due  to  the  many  millions  of  dollars  in  federal  funds 
flowing  to  those  organizations. 

No  federally  funded  program  has  done  more  to  advance  the  liberal  legal 
agenda  than  the  Legal  Services  Corporation.  Its  grantees  have  served  as  a  taxpayer- 
funded  litigation  and  lobbying  resource  for  virtually  any  liberal  cause  you  can  name 
Its  resources  have  supported  the  ACLU,  National  Organization  of  Women,  ACORN, 
United  Farm  Workers  Union  and  scores  of  other,  often  extreme,  political  advocacy 
groups. 

Aside  from  the  travesty  of  having  taxpayers  forced  to  subsidize  the  activities  of 
political  and  ideological  groups,  the  programs  funded  by  the  Legal  Services 
Corporation  have  driven  up  federal  spending  by  billions  of  dollars  annually  through 
their  concerted  lobbying  and  litigation  on  behalf  of  expanding  the  welfare  state 

As  past  experience  has  shown,  adding  restrictions  to  this  program  has  always 
proven  futile.  The  LSC  Act  was  written  by  an  LSC  lawyer   Not  only  is  it  riddled  with 
loopholes  but  the  oversight  is  now  being  conducted  by  a  Legal  Services  Corporation 
senior  staff  which  is  totally  dominated  by  people  with  affiliations  to  LSC  programs 

The  liberal,  activist,  legal  services  lawyers  in  this  program  are  militantly  intent 
on  using  taxpayer  funds  to  obstruct,  delay  and  defeat  many  of  the  major  objectives  of 
this  Congress    Nothing  short  of  a  complete  defunding  will  solve  the  problem. 

All  too  many  federal  programs  fund  political  advocacy.  But  none  of  these  other 
programs  begin  to  compare  with  LSC  when  it  comes  to  directly  funding  political 
lobbying  and  litigation.  The  amount  of  taxpayers'  money  provided  by  the  federal 
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government  to  the  legal  services  program  this  year  alone  exceeds  the  total  gross 
revenues  of  the  Republican  and  Democratic  parties  at  the  local,  state  and  national 
levels  combined  in  the  1993-94  election  cycle. 

The  elimination  of  funding  for  the  Legal  Services  Corporation  should  be  at  the 
top  of  any  list  of  political  advocacy  programs  defunded  this  year.  We  urge  you  to  use 
your  position  of  leadership  in  the  104th  Congress  to  free  the  American  taxpayer  of  the 
burden  of  subsidizing  this  blatantly  political  advocacy  group 


Brian  C.  Lopina 
Christian  Coalition 

Mark  Mix 

National  Right  to  Work 


Gary  L  Bauer. 

Family  Research  Council 

Grover  Norquist 
Americans  for  Tax  Reform 


Paul  M.  weyrich 
Coalitions  for  America 


Fred  L.  Smith 

Competitive  Enterprise  Institute 


Libby  Whitley 

Farm  Business  Coalition 


Beverly  LaHaye 

Concerned  Women  for  America 


Howard  Phillips 

The  Conservative  Caucus 


Kenneth  F.  Boehm 

National  Legal  and  Policy  Center 


Peter  T.  Flaherty 
Conservative  Campaign  Fund 


James  L.  Martin 
60  Plus  Association 


Karen  Kerrigan 

Small  Business  Survival  Committee 


Jake  Hansen 

The  Seniors  Coalition 


Mike  Korbey 

United  Seniors  Association 


William  H  Mellor.  II 
institute  for  Justice 


Phyllis  Schlafy 
Eagle  Forum 


Ronald  Pearson 

Public  Advocate  of  the  US  ,  Inc 


Sieve  Stockman 

American  National  Council  for 

Immigration  Reform 


Anita  K  Blair 
Barbara  Ledeen 
independent  Women's  Forum 


Martin  Mawyer 
Christian  Action  Coalition 


Neal  Hogan 
Dublin  Castle  Group 


James  Wootton 
Safe  Streets  Alliance 


David  Keene 

American  Conservative  Union 
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i2|||i|  State  of  Minnesota 

^S^l^  OFFICE  OF  THE  ATTORNEY  GENERAL 

ICC  STATE  CAJTTOi. 
ST.PAUI_MNS515S-I005 

HUBERT  H.  HUMPHREY  in  July  25   1995  ™»*«i»nii»»)i 

ATTOBNTY  GENEBA1.  ' 

The  Honorable  George  Gekas 

Chairman,  Subcommittee  on  Commercial  and  Administrative  Law 

Judiciary  Committee 

U.S.  House  of  Representatives 

2410  Raybum  House  Office  Building 

Washington,  D.C.  205 1 5  VIA  FACSIMILE  TRANSMISSION 

Dear  Chairman  Gekas: 

1  am  writing  to  urge  you  to  reconsider  the  block-grant  approach  for  funding  legal  services 
to  American  citizens  living  in  poverty  and  continue  funding  of  the  Legal  Services  Corporation 
(LSC).  The  negative  implications  of  block-grant  funding  in  this  situation  translate  into  less  civil 
legal  services  to  America's  growing  poor  population  and  runs  counter  to  our  Nation's  promise  of 
"equal  justice  under  the  law." 

First,  block-grant  funding  of  legal  services  will  increase  costs  and  decrease  efficiency. 
Unlike  other  programs  being  considered  for  block-grant  funding,  LSC  funds  are  not  administered 
by  individual  states.  LSC  directly  funds  323  independent,  local  legal  services  programs  to  assure 
a  minimum  level  of  access  in  every  U.S.  county.  There  are  no  existing  regional  or  state  level 
bureaucracies  to  rely  on  for  management  and  service  delivery.  Consequently,  the  work  currently 
being  performed  by  just  over  100  federal  employees  using  only  3%  of  the  LSC  budget  will  be 
recreated  50  times  over  as  each  state  sets  up  its  own  administrative  structures  and  incurs  the 
additional  costs  necessary  to  fund,  oversee  and  monitor  legal  services  programs. 

Second,  LSC's  current  national  formula  for  funding  programs  assures  a  fair  distribution 
of  funds  for  legal  services  within  each  state.  Block-grant  funding  provides  no  guarantee  that 
funds  will  be  allocated  fairly  to  local  programs,  thereby  creating  the  risk  of  disparities  in  the 
provision  of  legal  services  within  each  state.  In  many  states,  for  example,  weaker  rural 
communities  generally  exert  less  influence  over  state  legislatures  than  other  geographic  areas. 
Inequitable  distribution  in  such  instances  may  be  devastating  since  it  is  often  the  weaker  rural 
communities  that  are  without  neighborhood  law  offices  and  most  in  need  of  legal  services 
programs.  Continued  funding  through  LSC  avoids  such  issues.  Indeed,  LSC  was  created  by  the 
Nixon  administration  not  just  to  fill  the  void  of  legal  services  to  the  poor,  but  to  remove  the 
provision  of  those  services  from  political  influence. 

Third,  in  addition  to  increased  costs  of  administration  at  the  state  level,  legal  services 
programs  will  suffer  if  forced  to  compete  for  funding  in  state  legislatures  with  other  programs  for 
low  income  people.    Moreover,  as  Congress  shifts  the  financial  responsibility  for  other  social 

ftcranile:  (612)  297-4193  •  TDD:  (612)  297-7206  •  Toll  Free  Unci:  (800)  657-3787  (Voice).  (800)  366-MI2  (TDD) 
Ad  Equal  Opportunity  Employer  Wbo  Values  DivcEMty  £j   Printed  on  50*  recycled  paper  (15%  post  consumer  content) 
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Congressman  George  Gckas 
July  25,  1995 
Page  2 

programs  to  the  state,  the  competition  for  limited  funds  is  likely  to  be  even  more  intense. 
Unfortunately,  civil  legal  services  are  not  likely  to  rank  high  on  the  list  of  priorities  and  the 
occasions  that  legal  services  have  been  at  odds  with  state  government  may  further  influence  the 
outcome. 

Although  Minnesota  has  generally  provided  about  70%  of  the  funding  for  its  legal 
services  programs,  states  widi  greater  poverty  rates,  smaller  taxable  resources  and  fewer  private 
resources  have  provided  as  little  as  1  %  to  1 7%  of  funds  for  legal  services  programs  within  their 
states.  While  block-grant  funding  would  certainly  reduce  funding  in  states  like  Minnesota,  it 
would  almost  guarantee  elimination  of  legal  services  in  other  states. 

Finally,  it  is  my  understanding  that  you  are  also  considering  block-grant  funding  of  legal 
services  to  Attorneys  General.  Attorneys  General  are  generally  supportive  of  continued  funding 
of  LSC  as  evidenced  by  the  letter  to  the  members  of  the  U.S.  House  Appropriations  Committee 
(copy  enclosed).  However,  the  concept  of  legal  services  block-grant  funding  to  Attorneys 
General  does  not  alter  the  need  to  incur  additional  costs  to  create  new  administrative  structures 
within  50  agencies  that  generally  do  not  administer  federal  grant  programs.  Furthermore,  there  is 
a  high  probability  of  conflict  of  interest  considering  that  legal  services  providers  are  often 
opposing  counsel  to  Attorneys  General  representing  state  agencies.  Indeed,  management  of  this 
type  of  institutional  conflict  of  interest  would  impose  a  difficult  administrative  burden  on 
Attorneys  General  in  order  to  comply  with  rules  of  professional  conduct. 

Upon  reconsideration,  I  think  you  will  find  that  LSC  funding  already  possesses  the 
desired  traits  of  block  grants—local  control,  efficiency,  diversity,  flexibility  and  simplicity. 
Block-grant  funding  would  spur  the  opposite  results  and  ultimately  produce  considerably  less 
funding,  which  in  some  instances,  will  lead  to  the  elimination  of  legal  services.  Never  before  has 
there  been  a  wider  gap  between  the  need  for  legal  services  for  the  poor  and  the  provision  of  legal 
services.  The  matters  handled  by  legal  services  providers  often  involve  issues  of  survival  and 
continued  access  to  basic  life  essentials.  As  Congress  continues  to  cut  additional  programs  and 
services  to  the  poor,  these  issues  will  become  more  prevalent  and  the  legal  services  gap  is  certain 
to  widen.  Now  is  the  time  for  the  federal  government  to  reaffirm  its  commitment  to  equal  justice 
rather  than  retreat. 

Therefore,  1  strongly  encourage  you  not  to  fund  legal  services  programs  through  block- 
grants,  but  to  continue  federal  funding  of  the  LSC  at  a  meaningful  level. 


Best  regards, 

HUBERT  H  .  HUMPHREY  II 
Attorney  General 


cc:        Members  of  the  U.S.  House  Judiciary  Subcommittee 
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State  of  Minnesota 

OFFICE  OF  THE  ATTORNEY  GENERAL 
July  13,  1995 


IK  STATE  CAHTOL 
ST   PAIA.  MN  )•!!.< 
TELEPHOM::  1619  :*S-«I»6 
FACSIMILE:  Mill  :»7-il9> 


The  Honorable  Jack  Reed 

U.S.  House  of  Representatives 

1510  Longworth  House  Office  Building  .[[If     ;  £ 

Washington,  DC  20515-3902 

Dear  Congressman  Reed: 

We,  the  undersigned  State  Attorneys  General,  urge  you  not  to  phase  out  or  significantly 
reduce  funding  for  the  Legal  Services  Corporation  (LSC).  In  1974,  Congress  identified  a  need 
to  provide  "equal  access  to  the  system  of  justice  in  our  Nation"  to  those  who  are  unable  to  afford 
adequate  legal  counsel.  This  message  has  been  embodied  in  federal  law  ever  since,  denoting 
its  status  as  a  matter  of  national  priority.  The  LSC  was  created  to  meet  that  need  and  founded 
in  the  principle  that  "providing  legal  assistance  to  those  who  face  an  economic  barrier  to 
adequate  legal  counsel  will  serve  best  the  ends  of  justice." 

In  1980,  the  American  population  included  over  29  million  people  living  in  poverty. 
According  to  the  1992  Census,  nearly  37  million  people  are  living  in  poverty,  twenty-one 
percent  of  those  are  children,  and  the  figures  continue  to  rise.  While  LSC-funded  legal  services 
once  supplied  one  lawyer  per  5,000  poor  people,  it  now  supplies  on  average  one  lawyer  per 
6,000  to  7,000  indigent  clients.  In  addition  to  the  increase  in  the  number  of  underprivileged 
citizens,  America's  legal  system  has  grown  more  complex,  and  the  poor  continue  to  experience 
new  and  growing  legal  problems.  LSC-funded  organizations  turn  away  thousands  of  low-income 
persons  every  year  because  they  lack  the  resources  to  advise  and  represent  them.  In  light  of 
these  developments,  elimination  of  the  LSC  or  significant  funding  cuts  clearly  run  counter  to  the 
principle  of  equal  justice  for  all. 

The  matters  handled  by  legal  services  attorneys  often  involve  issues  of  survival  and 
access  to  basic  life  essentials.  Counsel  and  assistance  are  provided  to  families  to  rescue  them 
from  domestic  abuse  and  homelessness  through  wrongful  eviction,  to  the  elderly  and  disabled 
to  maintain  their  financial  independence,  to  consumers  who  have  been  duped  by  fraudulent  and 
coercive  practices,  and  to  needy  children  to  ensure  essential  health  care  and  income  support. 
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LSC-funded  organizations  provide  their  services  with  a  high  degree  of  efficiency  and 
cost-effectiveness.  Legal  services  are  provided  by  323  programs  operating  919  neighborhood 
legal  aid  offices  across  the  country.  These  programs  employ  about  7,000  attorneys  and 
paralegals  who  spend  the  largest  segment  of  their  time  providing  counsel  and  advice  as  opposed 
to  costly  litigation.    They  save  litigation  for  circumstances  in  which  it  is  absolutely  necessary. 

Legal  services  lawyers  earn  average  starting  salaries  of  about  $25,000  a  year  and 
generally  can  expect  a  pay  increase  of  about  $1,500  a  year,  which  is  well  below  the  national 
average  for  lawyers.  Yet,  local  programs  attract  dedicated  public  servants  who  provide  low- 
income  persons  the  kind  of  professional  expertise  that  brings  some  balance  to  the  scales  of 
justice. 

In  addition,  the  LSC  has  established  vital  partnerships  by  leveraging  its  federal  dollars 
against  the  funds  provided  by  private  resources  and  pro  bono  legal  services.  LSC  actually 
provides  an  average  of  only  two-thirds  of  local  legal  services'  budgets.  The  remaining  resources 
are  donated  by  states,  law  firms,  and  charitable  groups.  LSC  provides  additional  support  to 
local  legal  services  through  the  performance  of  administrative  functions  such  as  technical 
assistance,  program  evaluation  and  grant  monitoring  utilizing  only  3  percent  of  the  agency's  total 
appropriation. 

State  and  local  governments  have  lent  aid  to  legal  services  through  financial  assistance, 
enforcement  of  consumer  laws,  labor  laws,  and  laws  against  discrimination,  and  through 
outreach  and  educational  initiatives.  The  private  bar  has  played  a  significant  role  in  providing 
volunteer  legal  services  to  the  poor.  The  operations  of  the  LSC  and  its  collaboration  with  other 
government,  charitable,  community,  and  private  enterprises  are  exemplary  of  effective  and 
efficient  use  of  government  dollars.  It  is  unrealistic  to  think  that  partners  of  the  LSC  in  the 
provision  of  legal  services  to  the  poor  can  adequately  meet  the  needs  that  exist.  Without  the 
continued  financial  support  of  the  LSC,  many  of  the  local  programs  could  not  survive. 

Basic  logic  and  arithmetic  dictate  that  a  deprivation  of  legal  rights  minus  access  to  the 
legal  system  does  not  amount  to  equal  justice  under  the  law.  The  continued  support  of  the 
private  bar,  charitable  organizations,  and  state  and  local  governments  is  evidence  of  their 
commitment  to  the  common  goal  of  equal  justice  and  the  realization  that  providing  equal  access 
to  our  legal  system  is  a  responsibility  to  be  borne  by  society  as  a  whole.  The  federal 
government  also  has  a  role  to  play  and  should  continue  to  perform  that  role. 
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We,  therefore,  strongly  encourage  you  to  continue  federal  funding  for  the  LSC  at  a 
meaningful  level. 


Sincerely, 


[J„kM    U       U I TTf  \  V  ^^"  X  *<r» iir 1. 


Hubert  H.  Humphrey,  III 
Attorney  General  of  Minnesota 


Grant  Woods 

Attorney  General  of  Arizona 


^ 


Jfuce  Botelho 

Attorney  General  of  Alaska 


Robert  A.  Butterworth 
Attorney  General  of  Florida 


Calvin  E.  Holloway,  Sr. 
Attorney  General  of  Guam 


X" 


Margery  S   Bronste^ 
Attorney  General  of  Hawaii 


J^^*z^£r' 


1cJ2Qm 


Tom  Miller 

Attorney  General  of  Iowa 


Chris  Gorman 

Attorney  General  of  Kentucky 
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iichard  P.  leyoub 
Attorney  General  of  Louisia 


£*£^ 


ew  Ketterer 
Attorney  General  of  Maine 


*-*^r*-* 


&. 


Joseph  Curran,  Jr 
Attorney  General  of  Maryland 


^■<*-vi— *-rt^ 


2l 


Scott  Harshbarger 

Attorney  General  of  Massachusetts 


<&^s*? 


Frarik  J.  Kelley         <^jf 
Attorney  General  of  Michigan 


a? 


•oseph  W.  Mazurek 
Attorney  General  of  Montan 


Frankie  Sue  Del  Papa 
Attorney  General  of  Nevada 


Tdm  Udall 

Attorney  General  of  New  Mexico 


iUL 


Heidi  Heitkamp 

Attorney  General  of  North  Dakota 


Pamela  Fanning  Carter     (y 
Attorney  General  of  Indiana 


C+fAZJsi 
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^Tt*-^>  ^eC^<^S~ 


W.A.  Drew  Edmondson 
Attorney  General  of  Oklahoma 


L± 


Theodore  R.  Kulongoski 
Attorney  General  of  Oregon 


Pedro  R.  Pierluisi 

Attorney  General  of  Puerto  Rico 


fjMs    H^SjJtJuu^— 


Jafi  Graham 

Attorney  General  of  Utah 


Jeffre/L.  Amestoy 
Attorney  General  of  Vermont 


(ZO>utiU0A 


Christine  O.  Gregoire 
Attorney  General  of  Washington 


)arrell  V.  McGraw,  Jr. 
Attorney  General  of  West  Virginia 


f 


nes  E.  Doyle 
Attorney  General  Wisconsin 
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